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STATE OF SOUTH CAROIgNjA ) IN THE COURT OF COMMON PLEAS

COUNTY OF FAIRFIELD  £¢p ,
7] )37 §:A- No.: 2014-CP 20-255

. Fis
State of South Carolina, , ¢/ hr ( {0 ) ) 09
D SR
v. Appellant ng }’/" f)RDER DENYING APPEAL
fad '/

Kathryn Hart Dew, )
Respondent )
)

This matter is before the Court pursuant to an appeal by the State from the dismissal of
the charge against the Respondent, Kathryn Hart Dew. Present at the hearing on this matter was
Marcus K. Gore, counsel for the Appellant, and Robert C. FitzSimons, counsel for the
Respondent. The dismissal was entered by Judge M. Paul Swearingen, Fairfield County
Magistrate, on June 12, 2014. The appeal was heard on December 1, 2014. After review of the

State’s appeal, the return of the Magistrate, the transcript of record from the proceedings below,

and argument of counsel, the appeal is denied.

FACTS
On the night of December 8, 2013, Trooper Ford of the SC Highway Patrol encountered
Respondent in the median of Interstate 77 in Fairfield County; Respondent’s truck was
apparently stuck in the mud. Trooper Ford administered field sobriety tests to Respondent,
including the walk and turn test and ultimately arrested Respondent, charging her with driving
with an unlawful alcohol concentration. The dash camera in the patrol car recorded the events

leading up to the arrest.

Prior to the jury being sworn, Respondent moved to have the charge dismissed based on
the State’s failure to comply with the mandatory video recording requirements of § 56-5-2953
(A)(1)(a)(i1) of the South Carolina Code of Laws, as amended. After reviewing the videotape of
the field sobriety tests and hearing testimony from Trooper Ford, the Magistrate found that
Respondent’s feet were not clearly visible during her performance of the walk and turn test for
several reasons. He found that the dark color of Respondent’s shoes and clothing made it hard
to see her feet in the night-time lighting conditions, especially against the grainy background of
the recording; that in performing the test Respondent walked away from the camera, rather than
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across the video frame; and that the line of recording data, automatically placed across the

bottom of the screen by the camera, obscured the view of Respondent’s feet. Based upon these

findings, the Magistrate granted Respondent’s motion. This appeal followed.

LEGAL ANALYSIS

The provisions of S. C. Code Ann. § 56-5-2953(A) state that a person charged with
driving under the influence or driving with an unlawful alcohol concentration must have their
conduct at the incident site video recorded. The video recording at the site must include any field
sobriety tests administered. § 56-5-2953(A)(1)(a)(ii).

The videotape in this case was not viewed by this Court. The description of the contents
of the videotape is based on the return of the Magistrate. The Magistrate’s findings of fact are not
subject to review, only his ruling of law. While the State has argued that the quality of the
videotape was “not so bad”, the videotape itself was not offered as evidence before me and
review of the Magistrate’s order of dismissal is based solely on the facts as found by him.

The Magistrate relied on theA recent Court of Appeals decision in State v. Gordon, 408
S.C. 536, 759 S.E.2d 755 (Ct. App. 2014) in which the Court of Appeals held that § 56-5-2953
required a motorist’s head to be visible on a recording of the Horizontal-Gaze Nystagmus test,
noting that because the purpose of the recording is to create direct evidence of the arrest, if the

actual test cannot be seen on the recording, the requirement is pointless. Id. at 543.
In the present case the state failed to properly videotape the walk and turn test. As noted

above, the recording of the test failed to clearly display Respondent’s feet during her

performance of the test.

The legislative intent behind the creation of § 56-5-2953 was to create direct evidence of
a DUI or DUAC arrest. Id. at 542. Therefore, dismissal of a DUAC charge is the appropriate
remedy provided by the statute when subsection (A) is violated and the violation is not mitigated
by the exceptions enumerated in subsection (B). Id. In the event that the arrest does not comply

with the statutory scheme, the Legislature clearly intended per se dismissal of the charge. Jd. at
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The State advances a “good faith” exception with regard to the videotaping requirement,
suggesting that circumstances of the individual arrest should excuse any defects in the videotape.
The Legislature has provided exceptions for noncompliance under § 56-5-2953(B) including a
sworn affidavit citing non-functioning equipment, need for emergency medical treatment, and
exigent circumstances. Counsel for the State suggests that any defects in the videotape should
not be fatal. This suggestion is directly contradicted by both statutory and case law. The State has
not provided any exception, as enumerated by the statute, for noncompliance; therefore the only
remedy is dismissal of the charge.

Based on the foregoing, the appeal is dismissed.

AND IT IS SO ORDERED.
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Cliﬁp’n/Newman
Circuit Court Judge

April z ,2015
Columbia, South Carolina



