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TRIAL JUDGE: ALEXANDER MACAULAY -Ee o
PLAINTIFFS ATTORNEY: MITCHELL BYRD =g ™
DEFENDANTS ATTORNEY: STEVEN ALEXANDER g 5
COURT REPORTER:

CHERYL SMITH

This matter comes before the court by way of an appeal by

the Defendant from an order from the Honorable Benjamin Dow

in
the Pickens County Magistrate Court reinstating the charge of
criminal Domestic Violence first against the Defendant. The

Court has jurisdiction over the parties and subject matter.

At the call of the case the Plaintiff appeared

represented by its attorney Mitchell Byrd and the Defendant

appeared represented by his attorney Steven Alexander.

The Court makes the following findings of fact and
conclusions of law in this matter:

1) The Defendant’s charge of Criminal Domestic Violence

first offense under ticket # 32468FS was dismissed by the’
Honorable Benjamin Dow at the first trial date on July 23,

2014 when the Defendant appeared, the alleged victim appeared

but the arresting/investigating officer from the Pickens



County Sheriff’s Office failed to appear.

2) A motion for reconsideration was held on August 18,
2014 before .Judge Dow following a motion filed by the
Plaintiff on August 4, 2014. This motion was not served or
provided to the Defendant, who only received a summens to
appear for the motion from the magistrate court on August 18,
2014. The particular grounds for the motion was not set forth
in the summons.

3) At the August 18, 2014 motion for reconsideration,
which was held with no court reporter present only a tape
recorder, Judge Dow granted the Plaintiff’s motion to
reconsider and reinstated the charge stated above against the
Defendant. Defendant then filed this appeal requesting Judge
Dow’'s order of reinstatement by réversed.

4) The Plaintiff failed to comply with Rule 4(a) of the
South Carolina Rules of Criminal Procedure. The Defendant did
not receive written notice of the Plaintiff’s motion as he was
not served with the motion filed on August 4, 2014, and even
if he had been the motion filed is not in compliance as it
does not state with particularity the grounds for the motion.
Further, the grounds even if stated with particularity at the
motion hearing on August 18, 2014 would not be sufficient to
comply with Rule 4(a) as there was no court reporter present
as required.

5) Therefore Rule 4(a) of the South Carolina Rules of
Criminal Procedure was not complied with. I £ind there was
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not sufficient notice for the grounds of the motion, therefore
the magistrate court’s order reinstating the charge of
criminal domestic violence first offense under ticket #

32468FS is reversed and the charge is now dismissed.

IT IS SO ORDERED, ADJUGED AND DECREED: =
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ALEXANDER MACAULAY @
CIRCUIT COURT JUDGE
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STATE OF SOUTH CAROLINA,SOUTH LAROLINA

Respondent, )
) ORDER
VS. ) DENYING MOTION FOR RECONSIDERATION
) AND TO VACATE ORDER
KENNY RAY HARRIS, ) _
Appellant. ) C.A. #2014-CP-39-01209

Th»e Respondent, State of South Carolina ("State"), moved for an Order amending and
vacating this Court's Order, dated February 27, 2015, reversing the Magistrate Court's oral
order reinstating the charge against the Appellant ("Defendant") of Criminal Domestic Violence
First Offense under Uniform Traffic Ticket # 32468FS, which the Trial Magistrate had previously
dismissed at the first trial date, July, 23, 2014. These uncontroverted facts, to which no
exception was taken by the State, are set forth in this Court's "findings of fact and conclusions
of law" as follows:

"1) The Defendant's charge of Criminal Domestic Violence first offense
under ticket # 32468FS was dismissed by the Honorable Benjamin Dow at the
first trial date on July 23, 2014 when the Defendant appeared, the alleged victim

appeared but the arresting/investigating officer from the Pickens County
Sheriff's Office failed to appear.” (Emphasis supplied).

2) A motion for reconsideration was held on August 18, 2014 before
Judge Dow following a motion filed by the [State] on August 4,2014. ... .

3) At the August 18, 2014 motion for reconsideration, ... , Judge Dow
granted the [State's] motion to reconsider and reinstated the charge stated
above against the Defendant. The Defendant then filed this appeal requesting
Judge Dow's order of reinstatement by (sic) reversed.”

Although the State argues various grounds, it asserts, inter alia, in its Motion for

Reconsideration and to Vacate Order, dated April 2, 2015, that:

1of4
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"3, The Court should reconsider its finding that the particular grounds
were not set forth in the summons. The summons recited that the motion was
for reconsideration of the trial court's dismissal of the case. Any defect in the
particularity of the summons was cured by oral argument of the motion in open
court before the Magistrate at the motion hearing.

4. ... The State's motion and accompanying affidavit by the arresting
officer contained the requisite particularity and any defect was cured by the
summons and oral argument of the motion before the magistrate at the hearing
on the motion ... . (Emphasis supplied).

These facts are uncontested, as reflected from a review of the entire record, and, therefore,

"the law of the case." Cf. State v. Branham, 392 S.C. 225, 708 S.E.2d 806 (2011). Nevertheless,

it is the crux of the State's argument that:

6. The Court should reconsider and vacate its order reversing the
Magistrate's oral order reopening this case thereby dismissing the charge of
Criminal Domestic Violence against the Appellant (Defendant) as it was within
the Magistrate's discretion to reopen the case and any defect in the State's
motion to reconsider and reopen was cured by oral argument before the
Magistrate . .. ." (Emphasis supplied).

The Supreme Court held, in its ultimate decision in State v. Ramsay, 409 S.C. 206, 762
S.E.2d 15 (2014), affirming the dismissal of the Defendant's conviction for criminal domestic
violence for lack of jurisdiction by the Magistrate and Circuit Courts [the Supreme Court had
reversed and remanded the first appeal, 381 S.C. 375, 673 S.E.2d 428 (2009)] that:

" we hold that at the time of the crime, section 56-7-15 [of the South Carolina Code

(2006)] required an officer to be present during the commission of a crime to validly issue a
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uniform traffic ticket. Therefore, the magistrate properly dismissed the CDV charge."” 409 5.C.
at 213, 762 S.E. at 19."
In the instant case, the State moves the "Court [to] reconsider and vacate its order

reversing the Magistrate's oral order reopening_ this case thereby dismissing the charge of

Criminal Domestic Violence against the [Defendant] as it was within the Magistrate's
discretion to reopen the case and any defect in the State's motion to reconsider was cured by

oral argument before the Magistrate . . . ." Supra (emphasis supplied). Nevertheless, the

uncontested "facts", as found by this Court in its Order, are that:
"1) The Defendant's charge of Criminal Domestic Violence first offense

under [uniform traffic] ticket # 32468FS was dismissed by the Honorable

Benjamin Dow at the first trial date on July 23, 2014 when the Defendant

appeared, the alleged victim appeared but the arresting/investigating officer

from the Pickens County Sherriff's Office failed to appear."

It appears long recognized that: "The warrant having been dismissed by order of the
magistrate, there was no warrant in existence in that case to be amended, and the same could
not be revived by writing into the supporting affidavit the words which the magistrate, on his
own motion, inserted." State v. Dendy, 158 S.C. 15, 155 S.E. 150 (1930). Therefore, the
hearing on the State's "motion for reconsideration . . . held on August 18, 2014 before Judge
Dow following a motion filed by the [State] on August 4, 2014," came too late; the charge
against the Defendant had been dismissed by order of the magistrate and there was no charge

to be reconsidered and cured. /bid. The prejudice to the defendant is axiomatic as to the

protections provided under our Constitutions of the United States and South Carolina that no

! The Supreme Court noted that: "EN2. However, we clarify that the statute at issue has been revised. As of June
13, 2013, section 56-7-15(A) provides: "The uniform traffic ticket ... may be used by law enforcement officers to
arrest a person for an offense that has been freshly committed or is committed in the presence of a law
enforcement officer’... ."
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person shall "be subj@gtRﬁgr(tbe{/_S@mﬁoffense to be twice put in jeopardy." U.S. Const. Amend V

dsS.C.C AﬁP{CKES%S e Parabel, 378 S.C. 253, 260, 662 S.E.2d 466, 470 (C
and S.C. Const. S@gﬁh'Cﬁ?{éLFE\?gnty v. Parabel, .C. 253, 260, .E. ) (Ct.
App. 2008).2

Accordingly, the Defendant's Motion for Reconsideration and to Vacate Order, must be

DENIED, pursuant to Rule 59(e), SCRCP. *

AND, IT IS SO ORDERED.

ALEXANDER S. MACAULAY, Judge \

Pickens, South Carolina
April 23, 2015

2 9verruled to the extent that Rule 74, SCRCP, has no application to criminal appeals to the circuit court. State v.
Oxner, 391 S.C. 132, 133, 705 S. E.2d 51, 52 (2011).

® The Court, in its discretion, has determined this Motion on the filings, without oral argument, pursuant to Rule
59(f), SCRCP.
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