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DOCKETING INFORMATION (Check all that apply)
*If Action is Judgment/Setdlement do not complete

] JURY TRIAL demanded in complaint, NON-JURY TRIAL demanded in complaint.
[l This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
{1 This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
{1 This case is exempt fiom ADR. (Proof of ADR/Exemption Attached)
NATURE OF ACTION (Check One Box Below)
Contracis Torts - Professtonal Malpractice Torts — Personsl Injury Real Property
0 Constructions (100) [  Dental Malpractice (200) [1 Assault/Slander/Libel (300) [3 Claim & Delivery (00)
{1  DebtCollection (110) [0 Legal Malpmactice (210) [  Conversion (310) [T Condemnation (410)
(| Employment (120) [ Medical Malpractice (220) [0 Motor Vehicle Accident (320} [3 Foreclosure (420)
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O PCR(500) In| Death Settlement (700) [3 Reinstate Driver’s License (800) 0 Adbitration (500)
O] Maudamus (520) [0  Foreign Judgment (710) [3 Judicial Review (810) [1 Magistrte-Civil (910)
[0 Habeas Compus{530) [1  Magistate’s Judgment (720) [J Relicf(320) O Magistrate-Criminal (920)
[0 Other(599) a Minor Settlement (730} 71 Permanent Injunction (830) {1 Municipal (930)
[]  TooscriptJudgment(740) [ Fosfeiture-Petition (840) {1 Probate Court (940)
[1  LisPendens(750) [] Forfeituro—Consent Onder (850) [ SCDOT (950)
0  Tronsferof Structured [ Other(899) 3 Worker’s Comp (960)
Sestlement Payment Rights [} Zoning Board (970)
Application (760) [3 Administrative Law Judge (930)
O Other (799) [3 Public Service Commission
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(M| Environmental (600) 1 Phamaceuticals (630) [d Other(999)
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’ FOR MANDATED ADR COUNTIES ONL,Y
Allendal - )nderson, Beaufort, Colleton, Florence .ceenville,
Hampton, Horty, Jasper, Lexington, Pickens (Family Court Only), and Richland

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the f(')llowing action(s):

1.

The parties shall select a neutral and file a “Proof of ADR” form on or by the 210 day of the filing of this
action. X the parties have not selected a neutral within 210 days, the Cletk of Court shall then appoint a
primary and secondary mediator from the cuzrent roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed. '
The initial ADR conference must be held within 300 days after the filing of the action.

Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.)

Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Requests for temporary relief;

c. Appeals

d. Post Cénviction relief matters;

¢. Contempt of Court proceedings;

f. Forfeiture proceedings brought by governmental entities;
g. Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Flease Note:  You must comply with the Supreme Court Rules regarding ADR.

Failure to do s0 may affect your case or may result in sanctions.
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STATE OF SOUTH CAROLINA ) INTHE CIRCUIT COURT FOR THE
) .
CHARLESTON COUNTY ) NINTH JUDICIAL CIRCUIT
. } . o
Virgil A. Hoff . )
Plaintff )
) CERTIFICATE OF EXEMPTION
VB, ) FROM MEDIATION
MeadWestvaco and Safety National Insurance Co. )
Defendant ) Docket No.

I certify that this action is exempt from mediation becanse:

this is a special proceeding or action secking extraordinary relief such as
mandamus, habeas corpus or prohibition; .

X this action is appellate in nature;

this is a post-conviction relief matter;

this is a forfeiture proceeding brought by the State;
this is a contempt of court proceeding; or,

the parties submitted the case to voluntary mediation with a certified mediator
prior to the filing of this civil action.

Defendant/Attorney(s) for Defendant Plaintiffidttorney(s) for Plaintifis)

Trask & Howell, L.L.C. {Attomeys for Appellant

By: Kirsten L. Barr

P. 0. Box 2167, Mt. Pleasant, SC 29465-2167

November 12, 2013
Date




STATE OF SOUTH CAROLINA ) IN THE CIRCUIT COURT FOR THE
)
CHARLESTON COUNTY ) NINTH JUDICIAL CIRCUIT
- )
Virgil A. Hoff )
Plaingff -} .
. . ) CERTIFICATEOF .
vs. ) EXEMPTION/WITHDRAWAL
) - FROM ARBITRATION
MeadWestvaco and Safety National Insnrance Co. ) .
Defendant ) Docket No.

1 CERTIFY THAT THIS ACTION IS EXEMPT FROM ARBITRATION BECAUSE:
monetary relief reuested in this case exceeds $25,000;

this is a class action;

there is a substantial claim for injunction or declaratory relief requested in this case;
this case involves (check one or more of the following)

title to real estate; o

wills, trusts and decedents’ estates;

mortgage foreclosure;
pattition;

this is a special proceeding or action seeking extraordinary relief such as mandamus, habeas corpus,
or prohibition;

monetary relief requested in this case is unspecified but exceeds $25,000;

this case is a companion or refated to similar actions pending in other courts with which
the action might be consolidated but for lack of jurisdiction or venue;

X this action is appellate in natare;

this is a post-conviction relief matter;

this is forfeiture proceeding brought by the State; or
this is a contempt of court proceeding.

Date: November iz 2013 | . Ig«wj;u_.- X. j—

Kirsten L. Barr
Attorney for Appellants

NOTE: Motion must be presented to the court, a hearing held, and a finding made for exemption or withdrawat from arbitration
For “strong and compelling reason™ sought pursuant to Rule 1(d), Rules of Circuit Court Arbitration.



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)] FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) :
) CASE NO. _
" Virgil A. Hoff,. ) ‘ .o .
- ) ¢ Ju{
Employee/Respondent, ) RECEI VED
. e MAY 282015
MeadWestvaco, ) NOTICE OF INTENT TO AP] &Q/Uft of Appeals
)
Self-Insured Employer, ) o =
m p—
) < o Z. T
-and- g i:nm % .{:::
e L
. Safety National Insurance, ) ;770 © m
$ v
Carrier, g %"g :f- (:}
) a2
Appellants. ) © @
_)

TO: The South Carolina Workers’ Compensation Commission and Malcolm M. Crosland, Jr.,
Esq., attorney for the Claimant:

YOU WILL PLEASE TAKE NOTICE that the Appellants, MeadWestvaco and Safety
National Insurance, by and through their undersigned attorneys, file this Notice of Intent to Appeal
to the Court of Common Pleas, Charleston, South Carolina, to appeal the final decision of the South
Carolina Workers’ Compensation Commission issued and received on October 11, 2013, as well as
the interlocutory remand order of The Honorable J.C. Nicholson, Jr., dated January 14, 2013,
pursuant to the provisions of S. C. Code Ann. § 1-23-380, commonly known as the Administrative
Pr(_)cedures Act,._ and S C .Code Ann. § 42-17-60, commonly _l;nown as the South Carolina
Workers® Compensation Act, upon the grounds stated in the attached Petition fér Judicial Review

as if fully stated herein.



Date: November 11, 2013.

Respectﬁllly submmitted,

By km@)\"&\

Kirsten L. Barr
TRASK & HOWELL, LL.C.

"P. 0. Box 2167

Mt. Pleasant, SC 29,465-2167
Attorneys for Appellants
MeadWestvaco and Safety National Insurance




STATE OF-30UTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) . '
' ' ) CASENO.
- Virgil A. Hoff, )
)
Employee/Respondent, )
v. ) _
)
MeadWestvaco, ) PETITION FOR JUDICIAL REVIEW
) OF SOUTH CAROLINA WORKERS’
Self-Insured Employer, ) COMPENSATION COMMISSION
) .
-and- )
: 0 & 2
Safety National Insurance , ) ar. =
) \ e 2
. . R -
Carrier, ) 1 T w
) [ -
D
Appellants. ) %ﬂ =
: .o ) 2 =
o1
: )
MeadWestvaco and Matrix Absence Management (hereinafter “the Appell _\ts”), by ancg

through their undersigned attorneys, pray for review from the final decision of the South Carolina
Workers” Compensation Commission, dated October 11, 2013, and from the Order of the Court of
Common, Pleas dated January 14, 2013, pursuant to the provisions of S. C. Code Ann. § 1-23-380,
gommonly known as the Administrative Procedures Act, and S. C. Code Amn. § 42-17-60,
commonly known as the South Carolina Workers® Compensation Act, and would respectfully
allege and show unto this Honorable Court the grounds of errors as follows.
The Appellants request judicial review of the Decision and Order of the South Carolina
Workers’ Cdniﬁensation Commission on.the gt‘ouﬁds that the adminis&aﬁ.ve ﬁnding.s, inferences
and conclusions, and the decision issued therein are in violation of statutory provisions, affected by

error of law, and are clearly erroneous in view of the reliable, probative and substantial evidence on

—ﬂﬁ .
i
m
w



,
-

the whole record as provided in S. C. Code Ann. § 1-23-380(6) (a) — (f) and in such cases made and

1.

_ provided on the fol!owing grounds and exceptions:

The Commission erred in finding that thie Claimant’s deer hunﬁng “was not at a level to-
contribute to his hearing loss,” as this finding is arbltmry capricious, unsupported by

substanual ev1dence and othermse evmces the bias of the CODIIHISSIOII

The Commission erred in ﬁnding that the expert opinions of Dr. Robert Sataloff and Dr.

Joseph Sataloff should be discounted because they did not physically examine the
Claimant. This finding is entirely arbitrary and capricious and otherwise unsupported by
substantial evidence, as the Claimant’s alieged injury is sensorineural hearing loss and no
doctor examined the hair cells of his inner ear where such injury occurred, as the same

would require surgically opening his skull.

The Commission erred in finding that Dr. Kitch actually physically examined the

Claimant’s i inner ear and “treated” the Claimant, as thls finding is arbitrary, capnclolus

‘and otherwme unsupported by substantlal evidence in the record.

The Commission erred in finding that the Claimant’s diabetes did not have any
relationship to his hearing loss, as this finding is arbitrary, capricious, unsupported by -

substantial evidence in the record, and otherwise evinces the bias of Commission.

The Commission erred in finding and concluding that the Claimant sustained “a
compensable repetitive trauma injury on or before October 24, 2004,” as this finding and

conclusion is arbitrary, capricious, impermissibly vague, unsupported by substantial

~ evidence in the record, and is otherwise contrary to the applicable law.

The Commission erred in finding and concluding that the Claimant’s “hearing loss in
both ears was caused by excessive noise exposute on his job,” as this finding and

conclusion is arbitrary, capricious and otherwise unsupported by substantial evidence in

the record.




10.

11.

12.

13.

14.

The Commission erred in finding and concluding that the Claimant gave timely notice of
his claim, as this finding and conclusion is arbitary, capricious, unsupported by
substantial evidence in the record, and otherwise contrary to the applicable law.

The Cohmission erred in ﬁilding and concluding that tﬁe Claimant ﬁﬁ:ely filed his claim,

. as this finding and conclusion is. arbmary capnczous, unsupported by, substantxal )

* evidence in the record, and is otherwnse contrary to the apphcable Jaw. -

The Commission erred in finding that the Claimant exercised “reasonble dilligence” as
this finding is arbitary, capricious, unsupported by substantial evidence in the record, and

is otherwise contrary to the applicable law.

The Commission erred in finding and concluding that the Claimant sustained a 30%
binaural hearing loss as a result of his “workplacé exposures,” as this finding is arbitary,
capricious, unsupported by substantial evidence in the record, and is otherwise contrary to

the applicable law.

The Commission erred in awarding the Claimant future medical treatment, as this finding
and conclusion is arbitrary, capricious, unsupported by substantial evidence in the record,

and is otherwise contrary to the applicable law.

The Commission etred as a matter of law in concluding that the Claimant sustained a
compensable mjury by accident arising out of and in the course of his employment on
October 14, 2003 when he was first notified that his binaural hearing loss was causally
related to his employment. This conclusion is arbitrary, capricious, unsupported by

substantial evidence in the record, and is otherwise contrary to the applicable law.

The Commission erred as a matter of law in concluding that an émployee does not need

to provide notice of an accident until he is aware it is “job related.”

The Commission erred as a matter of law in c;on'cluding' that the requirements of § 42-15-
20 should be “liberally construed” in favor of the Claimant. ' '



15.

16.

The Commission erred as a matter of law in concluding that S.C. Code Ann. § 42-15-40
“requires the filing of a claim within two years of the date Hoff discovered the causal
'connecuon between lus mjury and }ns employment '

| The Commission erred as a matter of law in failing to find and conclude that the Claimant

failed to file a claim within two years .of his last alleged exposire to n01se -at

o MeadWestvaco and that, therefore the claim was barred by S.C. Code Ann. § 42-1540

1)

18.

19.

20.

21.

and Schuriknight v. City of North Charleston.

The Commission erred in failing to find that the Claimant failed to prove that he was

-exposed to injurious levels or durations of noise at anytime while employed by

MeadWestvaco based upon the greater weight of the evidence in the record and the
applicable law.

The Commission erred in failing to find that the Claimant’s hearing loss is not causally-
related to his employment at MeadWestvaco based upon the greater weight of the

ewdence in the record and the applicable law.

The Commission erred in failing to find that the Claimant was aware of problems with his
hearing long before he retired from Mead Westvaco in 2000 based upon the greater weight

of the evidence in the record and the applicable Jaw.

The Circuit Court erred as a matter of law in reversing the Workers® Compensation

Commission’s Appellate Panel’s final finding and conclusion that Hoff’s claim is barred

by S.C. Code Ann. § 42-15-40 in accordance with the Administrative Procedures Act.

The Circuit Court erred as a matter of law in making its own findings of fact and
conclusions of law regarding Hoff’s untimely equitable argument in the absence of

statutory authonty or subj ect matter jurisdiction, especially con31dermg that these findings

- and conclysions were without ev1dent1ary support, are contrary to the applicable law,. -

were not properly before the Circuit Court, constitute an abuse of® discretion, and
otherwise constitute an impermissible usurpation of the power and authority of the South

Carolina Workers’ Compensation Commission.



22.  The Circuit Court erred as a matter of law in reinstating the award of the Hearing
Commissioner and in impliedly finding that Hoff sustained a compensable injury and is
_entitled to medzcal and compcnsatlon benefits in the absence of statutory authonty or

o Subject matter jurisdiction, %peclally conmdermg that these findings and conclusnons
were without ev:dentlary support, are contrary to the applicable law, were not properly
before the Cll'cmt Court, consntute an.abuse of chscretlon and’ othemse constltute an .
impermissible usurpatton of the power and authonty of the South Carolina Workers*

Compensation Commission.

WHEREFORE, the Appellaﬁts, MeadWestvaco and Matrix Absence Management, pray
that this Honorable Court review the Workers’ Compensation Commission’s Appellate Panel
Decision and Order dated [Date] and reverse this Order [in its entirety - or - and find that...... ]

Rcspectfully éubmitted

Kn'sten L.Bar

TRASK & HOWELL, L.L.C.

P.O.Box 2167 ,

Mt. Pleasant, SC 29465-2167

Attomeys for Appellants

MeadWestvaco and Safety National Insurance

Date: November 11, 2013.



PROOF OF SERVICE
I hereby certify that on this 12th day of Novgmbef 2013.1 hgve caused a true and correct
) copy of the Notice of Intent to Appeal and Petition for Judicial Revxew to be mailed poétage
prepaid to all connse] of record and the . C. Wo;kqs’ Compensation .(f‘.ommission as follows:

Malcolm M. Crostand, Jr., Bsq. -
P.0.Box 9
Charleston, SC 29402

Ms. Virginia Crocker

Judicial Director

S. C. Workers® Compensation Commission
P.0.Box 1715

Columbia, SC 29202-1715

Aol A S B

Kirsten L. Batr -

TRASK & HOWELL, L.L.C.
Attomeys for Defendants
MeadWestvaco and

Safety National Insurance

45300923\ Circuit Court Appeal




DECISION AND ORDER
OF THE
APPELLATE PANEL
OF THE
SOUTH CAROLINA WORKERS’ COMPENSATION COMMISSION

| COMMISSION PANEL THE HONORABLE MELODY L. JAMES CHAIR' THE _
HONORABLE ANDREA C. ROCHE; THE HONORABLE AVERY B
o Wl'LKERSON,JR. .
SCWCC FILE NO.: 0031077
~Virgil Hoff,
| " Claimant
V.
Mead Westvhco,
Self-Insured Employer,

Defendants.

Pursuant to the Ordér of the South Caroli'ha Court of Appeals filed ;t\ugust 9™, 2013
Per notice timely and properly served upon all Parties of Interest.

Appearances: Malcolm M. Crosland, Atlorney for Claimant

Kristen L. Barr, Attorney for Defendants

Filed: /O "//¥3




STATEMENT OF THE CASE -

This matter was originally decided by.a Decision.and. Order of the single Commissioner,
filed October 29" 2009. The single Commissi:-mer found that- Claimant sustained a.
compensable injury by accident to his right ear and left ear by sustaining binaural hearing

d:sabnhty as a result of excessive noise exposure ansmg out of and in the course and -
scope of hlS employment with Defendams The smgle Commnssroner further found that
the first date Claimant knew or should have known that he had suffered compensable
hearing loss was on Oclober 1,9"‘, 2003 and that, therefore, notice and filing were timely
made under the Workers® Compensation Act. The single Commissioner awarded

Claimant medical treatment and permanent disability.

Defendants appealed this decision to the Full Commission. On July 2™, 2010 the
Appellate Panel of the South Caroliné Workers’ Compensation Commission issued its
Decision and Order reversing the holding of the single Commissioner. The Appeliate
Panel found that Claimant’s date of accident was hxs last day of injurious exposure in
October 2000, and that therefore Cialmam was barred from recelvmg benefits under the

Act pursuant to the statute of limitations provided for in S.C. Code § 42-15-90 (1976, as
amended).

Claimant appealed this decision to the Court of Common Pleas fot Charleston County.
On January 14™, 2013 Judge J.C. Nicholson, Jr., issued the Decision and Order of the
court, reversing the holding of the Fﬁll Commission. Judge Nicholson held that the final
decision of the Full Commission was affected by errors of law and that based upon an
application of the proper statute of limitations the date for filing a claim did not begin to
run until Claimant knew or should have known he suffered compensable hearing loss in
October, 2003. He further held {hat Defendants was estopped from raising the statute of

limitations as a defense because of Defendant’s concealmem or m:srepresentat:on of

. pertment information from the Claimant. Judge Nxcholson ordered that the claim was

timely, filed, Claimant was entitled to the benefits awarded by the Decision and Order of
the single Commissioner, and that the matter be remanded to the Full Comimission to

reinstate the Decision and Order of the single Commissioner.



Defendants appealed this decision to the South Carolina Court of Appeals. On August
9%, 2013, the Court of Appeals issued its Order, dismissing Defendant’s appeal because
the circuit.court’s order was not immediately appealable. Therefore, this tatter has been -
returned to the Workers™ Cdmﬁensat_ion_CominiSsion to fr__eéssél,t’ible the Appellate Panel' .

to tssue its Decision and Order consistent with the holding of the circuit court.

. In accpfdancc_.u;ith the -Dccisioh and Ordei; 6f Judge Nicholson, dated jahuai& l4“ﬂ 2,6f3;- )
the Appellate Panel adopts the findings of fact and rulings of law of the single

Commissioner, dated October 29", 2009 as its own.

FULL COMMISSION FINDINGS OF FACT

. The South Carolina Workers’ Compensation has jurisdiction over this claim, with
the venue being proper in Charleston County. Hoff was a covered employee and
the Employer was a covered employer under the Act. The Employee/Employer

relationship existed at the time of Hoff’s injury by accident.

2. This claimi was heard before the undersigned Commissioner on August 27, 2009,
in accordance with hearing notices timely and properly served upon all parties of

nterest.

3. Hoif’s average weekly wage at the time of his accident was $897.41 per week,

allowing for an applicable compensation rate of $507.34 per week applicable to

this claim.

4. Hoff worked for the Employer since 1958 through 2000. The Employer did a
decent job since the early 1970s in terms of providing hearing protection to its
employees, prior to the 1970s, heanng protection was not mandatory. Hoff

worked a substantial number of years for- Westvaco without hearing protection.

' The Appellate Panel assigned 1o this matter originalfy consisted of Commissioners Andrea C. Roche, G.
Bryan Lyndon, and David W. Huffstetler. Commissioners Huf¥stetler and Lyndon have siace setired.
Therefore, Commissioners Melody L. James and Avery B. Wilkerson, Jr., have replaced them as members

of this Appellate Panel.



There is no evidence in the record contradicting Hoff's testimony that no hearing

protection was required or wom from 1958 to the early 1970s.

. There -was,'no history of any prior emplo)-»ment which contributed to HofPs
hearing loss.” Hof’s employment with MeadWestvaco is the only job he has ever

had since graduating high school in 1958.

- Hoff is a very credible witness. This is based upon his testimony at the hearing,
the undersigned’s observations of him at the hearing and his answers to my direct

questioning. 1 have no reason to doubt whatsoever the veracity of Hofl’s

testimony.

The record is devoid of any evidence Hoff has any family history of hearing loss.
Hofl has no exposure to chemicals or medications which would affect his hearing.
Although Hoff has done some hunting since the mid-1960s, it was not at the Jevel

which would contribute to his hearing loss. The minor number of times he even

discharged his gun does not affect the undersigned’s decision regarding the .

relalionsﬁip between his émploymem and his hearing loss. Alihough Dr. Joseph
Sataloff and Dr. Robert Sataloff are both well respected and well known
authorities regarding hearing loss, neither physician ever physically examined
Hoff. 1 find it difficult to fully assess a Claimant’s hearing loss solely from a
view of his medical records. 1do not find it wholly persuasive Hoff’s diabetes
~ has any relationship to his hearing loss. 1 place greater weight to the opinion of
Dr. Kitch who actually examined and treated Hoff than the opinion of Dr's

Sataloff for the foregoing reasons.

. Hoff sustained a compensable injury by repetitive trauma on and before October
24, 2000, the date he filed his claim for bencfits under the South Carolina
Workers® Compensation Act for his hearing loss. Hoff’s hearmg loss in both ears

was caused by excessive noise exposure on his job at MeadWcstvaco

. Hoff provided timely and proper notice of his injufy by accident and timely filed

his claim for benefits under the Act within two (2) years of the date that he knew,



with reasonable diligence, of his compensable claim. There is no evidence in the

~ record Hoff was aware his hearing loss was related to his employment with the

. Employer . until Dr Russell Kitch offered his opinjon his hearing loss was

_ consistent w:th thc noise exposure he sustamed with the Employer between 1958

.and 2000. Dr. Kltch s opinion was offered on October 14, 2003. Hoff timely
fi led his claim for benef ts for his hearing loss on October 22, 2003, well wnhm_ .
the ninety (90) day notice requirement of Sectlon 42—]5—20 and the statute of '
limitations pertaining to the filing of a claim for benefits under Section 42-15-40.

The evidence reﬂecls IIoff’s hearlng loss occurred over tlme while employed by .

© MeadWestvaco. Dr. thch noted Hoff’s hearmg loss was consistent with

" 10,

1.

12.

industrial noise exposure sustained at Westvaco between 1958 and 2000. (APA
p-4) He also stated, “This is consisteni with the cxpectaﬁons for noise induced
hearing loss, where the majority of the damage 1o hearing occurs in the early
years of exposure, then tends to level off, particularly if hearing protection is not
being used.” (APA p.6)

Hoff exercised "reéébnab!e diligence by i'n(iuiring from the .Employcr what the
cause of his hearing loss-was during the course of his employment when he
received audiogram testing. Hoff diligently provided notice of his accident and
filed his claim within the statutory requirements of the Act afier becoming aware

of his conpensable injury.

Dr. Kitch both physically examined Hoff and reviewed his audiometric testing
and found the Claimant sustained a 30% binaural hearing loss as a result of his
workplace exposures. Therefore, I find Hoff has sustained a 30% binaural
hearing disability causally related to his workplace noise exposure while working

for MeadWestvaco.

Hoff reached maximum medical impx_*ovemenl on October 14, 2003.

. Dr. Russcll Kitch shall be thc authorized treaung phys;cuan with regard to Hoff’s

binaural hearmg loss for purposes of future medical treatment. The Defendanls

are responsible for Hoff’s future causally related medical treatment relating to his



binaural hearing loss including hearing/digital aides if recommended by Dr. Kitch
pursuant to Dodge v. Bruccoli, et.al, 514 8.C.2d 593 (Ct. App 1999) and §42-15-

- 60, SC. Code of Laws, 1976

FULL COMMISSION RULINGS OF LAW

. Under SCCode Anno., § 42-1-130, Hoff' was a covered employée at the time in

question.

. Under S.C. Code Anno., § 42-f~l46, the Défendant/Empioycr was a covered

employer under the Act.

. Under S.C. Code Anno., § 42-1-40, average weekly wage is defined.

Under S.C. Code Anno., § 42-1-160, Hoff sustained a compensable injury by
accidem arising out of and in the course and scope of his employment on October
14, 2003, when he was first notified his bmaural hearing loss was causally related
to his employment with the Employer. § 42-15-20 of the Act provides that notice
of an accident must be provided to the employer within ninety (90) days after its
occurrence. flanks v. Blair Mills, Inc., 286 S.C. 378, 335 S.E.2d 91 (Ct. App.
1985) The Claimant is not required to provide notice of an acciden{ 10 the
employer until he is aware he has a “job related™ accident. The language in
Section 42-15-20, with regard to notice should be liberally construed in favor of
claimants. Ethridge v. Montsanto, Co., 349 S.C. 451, 562 S.E.2d 679 (CL. App.
2002). Here, the Claimant’s hearing loss is akin to repetitive trauma injuries such
as carpal tunnel syndrome. Our Courls have ruled (hat repetitive trauma injuries
have a gradual onset caused by the cumulative effect of repetitive traumatic
events or “mini-accidents.” Schuriknight v. City of North Charleston, 352 S.C.
175, 574 S.E.2d 194 (S.C. 2002).When, applying Section 42-15-20 to repetitive

" trauma injuries, the Workers” Compensation Commission shall determine the

statutory notice requirement begins fo run the employee “...becomes disabled and
could discover with reasonable diligence his condition is compensable.” Bass ».
Isochem, 365 S.C. 454, 617 S.E.2d 369 (S.C. App. 2005).



5. Under §.C. Code Anno., § 42-15-40, Hoff timely filed his claim for benefits under

the Act. Section 42-15-40, requires the filing of a claim withintwo years of the - .

_ date Hoff discovered the causal _relationship between his injury and his
employment, Mauldin v. Dyna-Color/Jackrabbir, 308 S.C. 18, 4i6 S.E2d 639
(S.C. 1992).

6. Under S.C. Code Anno., § 42-9-30(19), covers compensation for the loss of
hearing. = Regulation 67-1102 governs the method for determining . hearing

- impairment.

7. Under S.C. Code Anno., § 42-15-60 and Dodge v. Bruccoli, et.al, the Claimant is
entitled to related and necessary medical care and treatment which will tend to

lessen the period of disability despite the Claimant having reached maximum

medical improvement.
ORDER
IT IS THEREFORE ORDERED that the Claimant, Virgil Hoff, sustained a
compensable injury by accident to his right ear and left ear by sustaining a binaural
hearing disability as a result of excessive noise exposure on his job and occurred out of

and in the course and scope of his employment at MeadWestvaco on Oclober 19, 2003;

and

IT 1S FURT HERMORE ORDERED that the Claimant, Virgil Hoff, shall receive
ongoing medical care and treatment from Dr. Russell Kitch of Lowcountry ENT and shall
be provided with any hearing/digital hearing aides if recommended by Dr. Kitch with the
- Defendants remaining responsible for the maintenance of Hoff’s hearing aides in kécbing

with the holding in Dodge v. Briiccoli, et.al, 514 S.E.2d 593 (Ct. App. 1999); and

IT IS FURTHERMORE ORDERED that the Claimant, Virgil Hof¥, is entitled to and

award for permanent disability due to his binaural hearing loss and therefore, shall




receive 49.5 weeks of compensation at his applicable compensation rate of $507.34 per
week from the Defendants.

AND S0 IT IS ORDERED!

P4
Commissioner Andrea C. Roche

o £ Q)

Commissioner Melody L. ‘))amcs

rd

Commissioner Avery B, Wilkerson, Zg/

Columbia, South Carolina

CERTIFICATE OF SERVICE

This is to certify the undersigned has this date served this order in the above entitled action
upon all parties to this cause by sending an electronic copy hereof by electronic mail addressed

- to the attorney or attorneys for said parties or by depositing'a copy hereof, postage paid, in the

United States mail addressed to any unrepresented party.

By Valerie Deller on October 11, 2013



