STATE OF SOUTH CAROLINA CGOURT OF COMMON PLEAS

- NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON .
CASE NO.: 2010-CP-10-05041 . @ .
' ) o R R
-VIRGIL Ho¥r, Employee/Claimant, <§;)</ S
'f‘"z;,
Petitioner, . ORDER i,
o o o S RN
. L
vs. 7
Meap WESTVACO, Self-Insured ' '
EmployerlDefendant RECEIVED
Respondent. MAY -2 8 2015

This matter came to be heard before me in Charles;&.@@m Q;Iﬁ@p@@@

Present at the hearing wefe Malcolm M,  Crosland, Jr. of The Steinberg Law Firm,

L.L.P., Attorney for the Petitioner and Kirsten Barr of Trask and Howell, L.L.C., Altorney _

for the Respondent. The purpose of the hearing was to consider the Petition for Judicial

review form the final Decision of thé South Caroling Workers' Compensation

Commission filed July 2, 2010.

The c;ourt file contains the Petition for Judicial Review filed on July 27, 2010. The
Respondent prepared and filed a record of proceedings before the South Carolina
Workers’ Compensation Commission including: the Decision and Order of the Appellant
Panel filed July 2, 2010: the Decision and Order of Commissioner Deyrick L. Willlams

filed October 28, 2009; transcribt of the hearing for Commissioner Williams on August

27, 2009; the evidentiary submlssaons of the pames (APA #'s 1-11; pages 1- 148). the
_ WCC Form 50, Request for Hearing, dated June 9, 2009 .and- June 18, 2009; WCC
Form 51, dated May 28, 2008 and November 10, 2003; Petitioner's Form 58, Pre-
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Hearing. Brief with -attachments dated July 27, 2009; and Respondent's Form 68 Pre-

Hearing Brlef and attachments dated August 17, 2000; the WCC Form 30 dated
.- November 12, 2009, .Appellant_’_s Brief dated January 28; 2010; Claimant's/Respondent’s :
' Brief dated February 25, 2010. Both pariies filed Memorandum of Law st the hearing

Section 42-17.60, SC_Code Anno., 1976, of the Workers’ Compensation Act,
governs appeals from the Commission and provides In its applicable part:

The award of the Commission...is eonclusive in finding as to all questions
of fact. However, either party to the dispute within thirly (30) days from the
date of the award...may appeal from the decision of the commission to the
Court of Common Pleas...for errors of law under the same terms and
conditlons -as govern appeals and ordinary ¢ivil actions. Notice of Appeal
must state the grounds of the appeal or the alleged erraors of law.”

Section 1-23-380 (g), SC Code Anno., 19786, of the Administrative Procedures Act, also -
governs appeals from administrative agencies and provides:

(9) The court shall not substitute it's judgraent for the agency as to the
weight of evidence on the questions of fact. The court may affirm the
decision of the agency or remand the case for further proceedings. The
court may reverse or modify the decision of substantial rights of the
appellant have been prejudice because of the administrative findings,
inferences, conclusions, or decisions are: '

(1) Inviolation of Constitutional and Statutory Provisions;

(2} In excess of Statutory Authority of the agencies;

(3)  Made upon tawful procedures; -

(4)  Affected by other arror of Jaws; :

(6)  Clearly erroncous in light of liable in substantial evidence of
the whols record; or )

(6)  Arbitraty or capricious or clearly unwarranted exercise of
discretion,

The Petition for Judicial Review alleges the Palitioner's substantial rights. were
prejudiced- bécause the Commission's detision was affected by errors of law on the

following grounds:

(1) The Gommission erred on a matter of law because it falled to consider the
)



ohly evidence in the record established by prepondsrance of the evidence the
- Respondent was eslopped from asserting the two year Statute of Limitations
- applicable {o the filing of a claim bared Hoff's claim when substantial
- evidence established the employer mislead Hoff Into believing his hearing -
-, fests were not abnormal when 'In fact they were abnormal and consistently
* showed Hoff had Industial nolse induced hearing loss, - .

(2) The Commission erred as a matter of law in ruling Hoff's clalm was time
barred because his claim was not filed within two (2) years of the date that
he knew ‘or should have known his hearing loss was related to his
employment with Westvaco,

(3) The Commission erred in applying the Statute of Limitations holding in
Shuriknight The City of Noith Charleston, 362 8.C.175, 574 S.E.2d 194
(2003) when the correct statute of limitations did not begin to run until Hoff
knew or should have known of his compensable Injury, i.e. when he was flrst
diagnosed with a-compensable work related heariny loss on Octlober 4, 2003,

(4) The Commiission erred in falling fo find Hoff's hearing loss compensable
in light of the reliable, probative and substantial evidence on the whole record,

When determining whether a work related Injury is compéﬁsable. the Wotkers’
_Gompensation Act is liberally construed to provide coverage rather than non-coverage in
order to further the beneficlal purposes for which it was enacted. Shealy v. Aiken Co.

341 sC .448, 635 S.E.2d 438 (S.C. 2000) citing Dickert v. Metropoliten Life Ins. Co., 411

. LY
S.E.2d 672 (S.C. App. 1991). “From admitted or established facts the question of

whether an accident Is compensable js the question of law énd this is not an Invasion of -

the fact/finding field of the Commission on the part of the Court” Jordan v. Dixie

Cheverlot, inc., 218 SE 73,61, S.E.2d 654 (S.C. 1950); Sylvan v. Bros Inc., 225 S.C.

429, 82 S.E2d 794 (S.C. 1954); Sturkie v. Bailanger, 268 S.C. 536, 235 S.E.2d 120
(S.C. 1977). i |

"' The material facts are 6si§bli§héd ahd not in dispute. By all gccqimts Hoff was é :
éoo_d e.mployee Who spent his entire work life with Westvaco. The uncontradicted

evidence Is that Hoff began 'working for Westvaco in 1968 and was exposed to loud
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nolses from the p!ant machmety ihroughout hrs career. . No appeal was taken from the :

' Commlssfons finding Hoff was a credlble wstness Hoﬁ‘ contmued workmg untit the

early 1980's without being prowded hearlng protectzon of any kind. . m lhe early 1980’s .
‘testing at Wesivaco lndicated noise levels required the use hearing protection under the _'
OSHA standards. Hoff was provided wrth hearing “plugs” but test:fled they were

. Ineffective in eliminating the exiremely loud noise caused by the mdustnal equmeni to
wh'!ch he was exposed as a planned mschanic. Hoff's exposure 1o foud nolses
continued until he refired in October 2000. Westvaco periodically tested Hof%’s hearing.
The audiclogy tests showed a noise induced hearing loss that was worsening.

'Westvaco did not advise Hoff of ihe audiology results and misrepresented that his
hearmg was “normal and still holding.» .

The first ground for review is that fﬁe Comr.r.xi.ssioﬁ’s decision was affedted 'By

error of law because it improperly applied the fast dale of work under the holding in the

case of Shurlknight The City of North Charleston, 352 S.C. 175, 674 S.E.2d 194 (2003)

rather than fwo years from the date Hoff knew he had suffered a hearing loss causally
related to his employment. Hoff's claim was an injury by aceident (“repefitive trauma”)

as defined by Section 42-1-160, SC, Code Anno, 1976 as amended. The

Respondents confend that since Hoff last worked at Westvaco plant In October 2000,

he had to have filed his claim no later than October 2002 to be timely. This Court does
hot agree. The undisputed evidence in the record establishes Hoff did not becoms

aware he had a compensable heanng loss until he was diagnosed with a noise induced

“hearing loss caused by his employment at Westvaco by Dr, Russell Kitch on October'

.14, 2003. The time for giving notice under Section 42-15-20, SC-Code Anno., 1876 as
amended, and filing a claim under Seclion 42-15-40, SC Code Anno., 1976 as




" amended could not begin to un unm Hoff becama chsab!ed and coulcl have dlsoovered o
"~ with réasonable dTlgenoe his condmon was compensab!e Bass v, [sochem. 365 S.C.
' 454, 817 s, E2d 389 (S.C. Ct. App 2005), Mgu@g 416 S.E 2d 639 {S. C 1992) it Is

l!logical to nequfred Hoff to gnve notlce or filoa claim forhearlng !oss before he becomes .
aware he has a compensable Injury Under the hordfngs of Bass, supra. and Mauldin,
supra the underszgned flnds Hoff did not know or could hava known he suffered a
compensable heanng loss untit he was diagnosed by Dr. Kiich on Oclober 14, 2003.
There Is an additional reason the dedision of Gommission Hoff's claim was not
timely filed Is affected by an error of law. The second ground for review is that the
Cémmission erred In faifing to find Westvaco was estopped from ralsing the statute of

limitations as a defense The equitable docltrine of estoppel applies to workers .

: 'compensaiion claims. Sea: B’Iton v. Best Westem Royal Motor Lodge. 282 S C. 634

321 S.E.2d 63 (Ct. App. 1984) and Russell v. Drivers Leasing Service, Inc., 282 8.C.

368, 318 S.E.2d 579 (Ct. App. 1984), The elements of estoppel are: (1) conduct which

amounts o a false representation or concealment of material facts, or, at least, which is

caloulated fo convey the | impression than, and inconsistent with, those which the party

subsequently attempts 1o asserl; (2) intention, or at least expectlation, that such conduct
shall bs acted upon by the other parly; and (3} knowledge, aclual or sonstructive, of the
real facts. Langdale v. Harris Carpets 395 8.C. 194, 204, 205, 717 S.E.2d 80, 85 (Ct
App. 2011), ”
A rewew of the svidence shows there was uncontroverted and unrebutted

ewdenc:a presented at the hearing esiabllshlng Westvaco was aware of Hoff's hearing

. loss when the audiology hearing tests were performed by Westvaco beginning in 1880.

Despite the audiology testing showing Hoff suffered significant hearing foss, Hoff was
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'never told by Wesivaoo of the test results Rather, when he was called by the .

Wes{vaco nurse to rev:ew the audiology test results, he was lead to belleve his hearing

- was “normal andstill holding.” Even according fo the Defendant's expert, Dr. Sataloff,

Hoff's hearing loss was present as eatly at 1972 and the Westiaco audiology test

resuits began to show “compensable” hearmg loss. To successfully assent estoppe! a
party must show a (1) lagk of knowledge and the means of knowledge of the truth as to
the facts in question; (2) refiance upon the conduct of the parly estoppel, and (3)

prejudicial change In posttion. Lanadale at 205, 85.

Lfind-Westvaco's actions meet the elements of estoppel. First, Westvaco falsely .

represented to Hoff his audiogram test results showed his hearing was "normal and stiil

holding” when, in fact, Hoff's hearing had been declmmg as far back as 1972 when )

- Hoff's " first audiogram was performed by Westvaco Second Westvaco had the

expeciation that Hoff would not seek to file a claim for workers’ compensation benefits if
he was told his hearing was normal and not declining due to noise exposure at the
Westvaco plant. Finally, Weslvaco had actual knowledge of the true results of Hoff's
audiogram test resuits since the early 1970's which established Hoff's bilateral high

frequency hearing loss was consistent with noise induced hearing loss. Hoff's actions

‘also mest the elements of ostoppel.  The record below establishes Hoff had no

knowledge of the true results of his audiogram test results until he was evaluated by his

own physician, Dr. Russell Kitch, who issued his report on October 14, 2003, Second, it

ls undnspuied Hoff rehed upon the representations of Waslvacos nursmg staff who

conducted the Westvaco h house audlogram test on an annual basis, When Hoff

would inquire gs to the results of his audiogram resufts he w‘és néver advised by the

Westvaco nursing staff his audiogram results were abnormal. Finally, by Hoff not being
) . ¢




advised of the nature and extent of the hearing loss revealed by the Westvaco
audiograms he was not In a posillon fo bring a c!alm for workers compensatson
benefits during hls employment at Westvaco Acco:dmgty the record below establishes
”Weslvaco is estopped from assemng Hoff did not t:mely file a claam for ‘workers'
compensation benefits.

Because the Cémmlssfon’s- decision ‘applied the incorrect stétute.of limitations’
and failed to apply the equitable doctrine of estoppal to Hoff's claim, the Commission
Decision and Order must be reversed.

IT IS HEREBY ORDERED that the final decision of the South Garolina Workers'
Compensation Commission filed on July 2, 2010 is affected .by errors of law and is
reversed; and o _

iT l!‘;. HEREBRY ORDERED that Saéed upon an application of 1hé proper sta;tute’
of limitations the date for filing & ¢laim did not begin to run until Hoff knew or shauld -
have know he suffered a compensable hearing loss in October 2003;

IT IS HEREBY ORDERED that the undisputed facts Westvaco is estopped from
raising the statutfa of limitations as a defer.lse because Westvaco misrepresented or
concsaled the results of Hoff's audiology tests preventing Hoff from learning the true
nature of his hearing loss and filing a claim for workers’ compensation benefits; and

1T IS HEREBY ORDERED that Hoff's claim was timely filed and he is entitled to
an award for his permanent partial hearing loss, medical freatment, and hearing aids as
set forth in the Declsnon and Order of the Heanng Commissioner filed on October 28,

' 2009 is remanded to the, Commxssaon to reinstate the Hearing Commissioner's Decision

‘ and Award based on tbe Court's rulings of law and




" ITIS SO ORDERED

y cm/m//

onorablé J.C. Nicholson,
c ri'of Common Pleas -
arleston, South Carolina
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