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PROCEEDINGS

THE COURT: = All right. This is State versus Detrick
Williams, 2013-GS-46-0850. That's the case the State is
calling for trial, Solicitor?

MS. JOYNER: Yes, sir, Your Honor.. I apologize.  I
was prepared to do an arraignment today for Mr. Williaﬁs
and serve upon him a true copy of the indictment, and my
paralegal put in my file the wrong certified, true copy.
If I could just have two minutes, Your Honor, to corrgct
that. I do apologize.

THE COURT: All right. rYes, ma'am.

All right, Solicitof.

MS. JOYNER: My paralegal is downstairs dealing with
the clocked copy. If the Court wishes, I can go ahead and
call the case and we could handle other matters prior to
the afraignment.

THE COURT: All right. We can wait. I just -- when
I saw you back, I thought you...

MS. JOYNER: Yes, sir.

THE COURT: Solicitor, you may proceed.

:‘MS. JOYNER: Your Honor, I'm handing to Mr. Williams
a clocked, true, certified copy of amended indictment

g013f§§446—0850.' That's a direct amended indictment_ for

the offense of indecent exposure. Mr. Williams has not

waived formal arraignment, so at this time I would ask
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Mr. Williams to stand for the purpose of arraignment.
Detrick Williams, if you answer by that name, raise
your right hand. Indictment 2013-GS-46-0850, indecent

exposure is that on or about November 15th of 2012, the

~defendant, Detrick Williams, 'did,. in York County, South

Cardlina,jwiilfully,amaliciously; and 'indécéntly ‘expose L

| vielation of Section 16-15-130; Code of Liaws of South

|

|

‘Carolina, as amended. -

What say you, Detrick Williams? Are you guilty or

not guilty éf the charge for which you have been indicted?
' THE DEFENDANT: Not guilty.

THE COURT: And how do you wish to be tried?

MR. SMITH: Yéur Honor, Mr. Williams has indicatéd to
me he cohtests this indictment, wishes me to make a mqtion
to quash concerning it. He was originally chargedgwiﬁh
the lﬁ&ef cﬁarge of lewd and lascivious expoéure. He

believes it is inappropriate for the State to go forWard

‘on a direct indictment referencing that same warrant with

this higher chafge{
THE COURT: All right. Well, let's do this, and Ifll
be glad to hear the argument. For purposes of arraignmént _
only,'h?y will he plead to the charge of indecent
gxpggurg,'gﬁilty'o; not guilty?

THE DEFENDANT: Not guilty.




THE COURT: And how do you wish to be tried, by a
judge or by jury?

THE DEFENDANT: Judge.

THE COURT: You do not want a jury trial?

THE DEFENDANT: No. WNo, sir. I -- bench trial.
Bench trial.
THE COURT: You want a bench trial?
THE DEFENDANT: Yeah.
THE COURT: All right. Solicitor, do you have a
position as to jury trial or bench trial?
MS. JOYNER: I have no objection to a bench trial,
Your Honor.
THE COURT: Mr. .Smith, YOu have no objection?
MR. SMITH: bo not, Your Honor.
THE‘COURT:i Actually, the indictment also states
‘thé'—— the arraignment the answer is also, "How do you
wish to be tried, by God éﬁd by country?"
' THE DEFENDANT: By God and by country.

THE COURT: Thank .you. Thank you vefy much. We'll

révisit the jury trial momentarily.
Téil.me your motion now Mr. Smith és to what he was -

charged with»originally and your -- his cohcerns, your

concerns as _to_the indictment 13-GS-46-0850. . . -

MR. SMITH: Yes, Your Homor. Mr. Williams was

originally charged under Section 16-15-365 with exposure




of private parts in a lewd and lascivious manner. That

2 charge came about -after not only the treport filed by the
3 || initial victim, but also after- the review by the
4 )| administration at the Sheriff's Office ¢oncerning the

detention,centef, ananr;,Williamsubelieves that that is

charge’&aé made, no indicatioﬁ'of'ﬁﬁy"éﬁbééqﬁént
.testimony. In;fact,'ﬁhere's.indication in the reports
that before this decision was made, that ;here~had been
review of the video by those who were in -- who were
charged with making the decision of what charge to préceed_
under. |

He was served with tliose warrants. He believes'%haﬁ
atﬁat is thé charge he should facei He wéuld‘alSO poiﬁt
out to thé Court that with this.di;ect indictment, he'
never réceiﬁed the right to a preliminary hearing prlé_
probable cause hearing 6n that charge. So he contestsvthe
warranﬁ‘—- I'm sorry, the indictﬁent 20;3-GS-46-0850, and
asks the Coﬁrt to quash that indictment.
21 || . THE COURT: And do you have a copy of the "arrest
22 ’warrant,'Mr. Smith? May I see it, please.

23 MR. SMITH: I do, Your Honor.

24 THE COURT: All rightl__%qyph;pgmﬁurther, Mr. Smith? | =

25 . MR. SMITH: Nothing further on this issue, Your
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Honor.

THE COURT: Thank you.

Solicitor?

MS. JOYNER; Your Hohor, the State's position woﬁld
be we are within our rights to réview charges and to
change certain charges. 1It's not uncommon to see a direct

indictment -for a different charge, a different charge that

'is still appropriate under the facts. The facts of this

case are susceptible to two different charges. The State
looked at-the facts, we looked at .the video, and we also
looked at Mr. Williams' prior record and history of the
same conduct, and the State determined it would be
appropriate to prosecute him under the charge that carried
the most -- that had the higheét penalty, Your Honor. And
again, he's got two prior convictions for indecent
exposure that ceftainly factors into our consideration.

So we do believe it's within the State's power to
seek these direct indictments. The grand jury that passed

upon the indictment ciearly felt there was sufficient

, evidence to issue the indictment;in the case. 2As to the

right for the'préliminary hearing, I don't have the case
citation, but I know there is a case that says that any

ind%ggggnt,‘thqmﬁact that a defendant was denied a _;mw

preliminary hearing is'not_grounds to attack the

indictment. And I could find that case if the Court would




give me just one moment. So we'd ask the Court to deny
the wotion. Clearly the grand jury determined there were

appropriate facts to meet the elements of indecent

- exposure.

- Your Honor, this may not be the only case that says

r;¢2002 ~And- without: reading:all- of i, rdEs appears to- say

-9 |I-that the court of-general sessions has jurlsdictlon to try
10" || a defendant for murder, even though the magistrate reguced
11 || the grand jury murder indictment to manslaughter. |

12 Foliowingﬁpostindictment preliminary hearing;-a |

13 defendant's right to preliminary hearing ended with grand
14 Jury 1nd1ctment The trial court- obtained jurisdlction by
15 way of- 1nd1ctment | ' .

16 }| ' And that's not the same s1tuation, but it certainly
17,..shows that once the grand jury has convened and passed

18 Jt upon a charge, there's no further right toa prgliminary
19 || hearing. So I would say that that'was, of course, théA
20 State's position that the lack of preliminary hearing on a
21 || direct indictment doeé not in any way negate our

22 jurisdiction that we have to émend that indictment.

23 THE COURT: Any response as to the preliminary

24 heariﬁg iésue, Mr. Smith? |

25 MR. SMITH: No responsé,
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THE COURT: I agree with that, Solicitor. The case I
would cite'.is Statelversus McClure, which is a Richland
County case from 1982. I guess that shows the
generational gap in that regard, from '82 to 2002. But it

stands for the proposition that a true billed indictment

‘against an individual and a preliminary hearing is not

held, it's not required beéause the indictment itself
establishes probable cause, and therefore would not have a
right to a preliminary hearing. PSint out the trial judge
in that case was Judge John Grimball. I take it you never
practiced in front of him, Mr. Smith?

MR. SMITH: I have not, Your Honor.

THE COURT: Just as a historical aspect, Judge John
Grimball was one of the first people at the bridge of
Vermont during Wbrld War II; and I was actually probably
more scared of him than the German were when I was in the
courtréom. But be that as it may.

Yes, sir. You have another noté? I thought they'd
be out of'pen and ink by now. They reached a -verdict.

Get the parties. Let me take this verdict.
(A recess was taken.)

_THE COURT: All right. Back on the record on State

versus Detrick Williams. I believe I addressed the issue _}.

on the Prel_%ﬁ“.i??‘ﬂ..h???é?%..%{lsi...F}?%E.....Fhsm.%bgp...:L_s.,.ggmé..y.gag......_....

to do with -- he was charged By warrant in November 231106
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with obscene/exposure of private parts in-a lewd or
lascivious manner, and then directly indicted under -
indictment 2013-GS-46-00850 for indecent exposure. In
citing State versus Burdette, B;U-R—D-E—T-T—E, 513 SE 2d
525, a 1999 case from.the Supreme :Court of South Carolina.

vas ,agtually I thinksthe first casé that’ addréssed’

oo

“State versus:Thrift, and it had téfdo*wfthfsepééétloﬁfof

powers substantially. But within that case, I qudte;
"Choosing which crime to charge a defendant with is the
essence of prosecutorial discretion.®

I think the prqsécutor»is not bound-by the charge
Flplaced on an individual by law enforcement. You could
‘have a situation that. could be overcharged, for éxample,
.and the présecutor_couldn!t reduce ‘it or changé it'doﬁn.
You}couid have the situation where the prosecutor'reViewé
it and think they were undercharged. So they have that

unfettered prosecutorial discretion, so I would deny the

motion that the prosecutor would be bound to only a
prosecution of Mr.AWilliams under 16-15-0365. And when I
look at that particular statute and all the case notés
after thaﬁ’statute really has do with night clubs and nude
dancing was the purpose, appeared to be the legislative

intent. That is in no way being critical of law

enforcement's decision to charge him with that, but it
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looks like that whole thing, that entire lewd and

nude dancing club.

“that fegard.

Mr. Williams earlier, and I apologize when your

asked him if he wanted a jury trial or a bench trial.

What does he want, Mr. Smith?
Your Homor.
wants?

MR. SMITH: He confirms he is sure, Your Honor.

THE COURT: Stand up for me, Mr. Williams.

sworn, testified under oath as follows: .. ... .. __

'THE COURT: Tell me your full name.

lascivious statute is focused at the regulation of nude

dancing -- I guess they don't have to be nightclubs --
So I would respectfully deny Mr. Williams' motion in

“MR. SMITH: Thank you for your consideration, sir.

" THE COURT: Yes, sir. Now, perhaps I misunderstood

arraignment, the solicitor was substantially doing the
‘arraignment and there was some hesitancy by Mr. Williams
as to how he would be tried. Of course, you don't hear
very many formal arraignments anymore as you both know,

and the actual answer to that is "by God and country." I

MR. SMITH: He does indicate he wishes a bench trial,

THE COURT: A bench trial. You sure that's what he

“DETRICK WILLIAMS, after having first being duly . { . .
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1 THE DEFENDANT: Detrick Williams. '
2 | e COURT: And how old are you, Mr. Williams?
'3 THE DEFENDANT: 31,
4 THE COURT: How much education do you have?
5 |1 . THE-DEFENDANT: Ninth grade.
COURT: You undérstand what you'%é“éhérged?;'

-'COURT: - ~Do youiunderStaﬁd'whaE“y6ﬁ'fé7indicE§d7

THE DEFENDANT: Yes, sir.-

THE COURT: What are you indicted for? What's the
12 charge?
13 THE DEFENDANT: Right now -- you saying the firét one
14 or the one now? |
15 TﬁE-GOURT: The one now.

16 THE DEFENDANT: Indecent exposure,

17 THE COURT: All right. Indecént exposure. You
18 understand you have é right to a jury trial?
19 THE DEFﬁNDANT; Yes, sir.
20 THE COURT: You undersfénd that's your right, that's
21 your constitutibnal right to exercize a jury trial; Do
22 |l you understand that?
23 THE DEFENDANT: Yes, sir.

25 the decision as to whether or not you were guilty beyond a

THE COURT: Where they would select 12 people to make | .. . .
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reasonable doubt.

THE COURT:

THE DEFENDANT:

Do you understand?

Yes, sir.

try me. Do you understand that?

Now, you can waive that right if you want
to. 1In other words, you can say I don't want a jury
trial; I want a bench trial. I want you, me, the judge to

THE DEFENDANT: Yes, sir.

THE COURT: Do you want a jury trial?:
THE DEFENDANT: No, sir.

THE COURT: You want a bench trial? -
THE DEFENDANT: _Yes,-sir.v
THE COURT: Have you discussed this with your
attorney?

sir.

THE DEFENDANT: Yes,

THE COURT: You need any more time to talk to yoﬁr'
attorney about it?

THE DEFENDANT: No, sif.
THE COURT: Is this your decision?
THE'DEFENDANT: Yes, sir.
THE COURT: Decision you made of your ownAfreé will
and accord?

THE DEFENDANT: Yes, sir.

THE COURT:

me about: your right to a jury trial?

13

You have any questions you'd like to ask._{ . .

25

THE DEFENDANT: No, sir.
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YOLANDA HILTON - DIRECT EXAMINATION BY MS. JOYNER

THE COURT: All right. Thank you. .Thank you very
much. You may be seated, Mr. Williams. Aall right.
Solicitbr, you may call your case for trial.-

MS. JOYNER: Thank you, Your Honor. The State célls

a8 its first witness Yolanda Hilton.

THE COURT:

from either ‘one-of you, Butz..:
MR. SMITH: Do not for a bench trial.
THE COURT: You may call your witness.
YOLANDA HILTON, -after having first being duly sworn,

DIRECT EXAMINATION

Can you please state your full name for the record.

And back in November of 2012, were you employed as a

nurse at the Moss Justice Detention Center?

And is that located at [l York Highway? -

8
9
10
11 MS. JOYNER: Thank you.
12
13 testified under ocath as follows:
14 |
15 || BY MS, JOYNER - - -
16 Q
17‘ A Yolanda Hilton.
18 §i Q. And what is ydur éccupétion?
19 A A nufse, LPN.
20 Q
21
22 A, Yes, ma'am.
23
24 Yes, g}r.
25 |

Is that within York County, South Carolina?
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YOLANDA HILTON - DIRECT EXAMINATION BY MS. JOYNER

A. Yes, it is.

Q. And if-you could tell the judge just generally your
duties as a nurse for the detention center.

A. We took care of the medical needs of the inmates.

Q. And would those be all the inmates, or just those
inmates in the medical unit?

A. all inmates.

Q. Now specifically as to the medical unit, could you
please tell the judge what the makeup is of the medical
unit here at Moss Justice?

A. There are eight cells within the medical unit. There
are four -- actually, two on one end that are separatea.
There's another separation of two more. And then the
other four are in the open area.

Q. Now the two areas that you indicate that are
separated, are those partitioned by a wall or a door?

A. Wall and a door.

Q. Okay. Were you working for the detention center back
on Novérber 15th 6f 20122

A, Yes.

Q. And on that déy, did you come:into the medical unit

to attend to the different inmates that were there?

A',__ Yes _ I did:_-_ . e e e e e R

15

Q. And when you first entered the medical unit, did you | . ...

begin with those four cells that were out in the open, or
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YOLANDA HILTON - DIRECT EXAMINATION BY MS. JOYNER

did you go first to the partitiéned'area?‘
A I began in.the open area. |

o] Aﬁd did you begin to speak with those other inmates?
A. Yes, I did.

Q Do you recall Mr. Detrick.-Williams?

i Do you recall him being an inmate &€ thé" Moss * Jus

Center?

9 A. Yes,.ma'am.

10 j} Q. ‘Was he an inmafe that was being'housed in the medical‘
11 || unit on November 15?2

12 || A. Yés,»he,was.,

13 Q.. And do you recall which cell he was»being housed in?
14 || A. He was in unit -- medical unit one. |

15 j| Q. Was ﬁhat one of the units out in the opén or one of
16 -éhe partitioned areas?

17 {| A. One of the pértitioned areas.

18 Q. From the point in time from when you entered the
19 medicai unit and you began.your work, could he see you?

20 A. No.

21 Q. Is it possible he could have heardlyou spéakingAto

22 other people?

23 A. Yes.

24 Q. And did, in fact, he make any statements to youor . | .. ..
25 || did he call to you while you were in the main medical
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YOLANDA HILTON - DIRECT EXAMINATION BY MS. JOYNER

1 unit?

2 |t A. Yes, he did.

3 | Q. And what did he say?

4 A. "Nurse, come here."

5 | 0. Did he call you by name, or just simply nurse?

6 || A. Just simply nurse. |

7 11 Q. _Wére there other nurses other than yourself that

8 workedAfor the detention ‘center?

9 | A. Yes, that work at the detention center Ehere were,
10 || but I was the only one in the medical unit at the tiﬁé.

11 § 0. Okay. Were there any male nurse that were wérking at
12 ||.the detention center at that time?
13 fa. No:.

14 Q. . Okay. Ahd when you heard the voice cominé from that
15 || area, did you recognize it as Mr. Williams' voice

16 |} initially? a
17 [|A. ot initially.

is || 0. -Okay. Did you reply to that voice?

19 fa. 1 diq.

20 ‘Q. And what was ydur reply?

21‘ A. "Hold on. I'll be there in a minute."

22 0. And did ydu, in fact, make -- that calling come from

B 23 || back in the area where he was housed? o

24 |A.  ves, i did. e
25 la. Okay. Andpdid you ultimately determine whose voice
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- YOLANDA HILTON‘—~DIRECT EXAMINATION BY MS. JOYNER

you had heard?
2 AL Yes.
3 Q. And whose voice had you heard calling you?
4 §A. Mr. Williams.

Q.,"‘How_long do .you think from the time you said "hold

on" until the ti u 2

Q. -And when you arrived-at-his cell, vhat do&s his cell

9 J|] door look like?
10 {1 A. Thére's a glass that you can see through and then
11 there's .a flap on the door and the flap was open.
12 0. Okay. Specifically what was the“ré#son that
13 || Mr. williams was in the medical unit? You can tell the
14 | jﬁdge without the jury presént.
15 fA. . He.wasAOn suicide watch.
.16 Q. Are¢individuals who éie on suicide watch clothed in .
17 | sbmeﬁhing different than other medical inmates?
18 } A. Yes. They're in a,blue smock, Velcro smock.
19 fo. Basically, is it like a gowné
20 A.  It's similar to a hoépital gown. It vglcfos on the
21 shouldér and the back.
22 |l o. Okay, so the shoulder and the back. Do all -- ére
23 || the inmates required to wear it ﬁhat way, or do some wear
24 || it with the opening to the fromtz ... |
25 || A. They're supposed to have it velcroed in the back.
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YOLANDA HILTON - DIRECT EXAMINATION BY MS. JOYNER
1 §jo. On this occasion, was Mr. Williams wearing that blue
2 smock? Do you remember?
3 §A. Partially.
4 Q. Do you remember that he was partially wearing a blue
5 smock? |
6 A. Yes.
7 || Q. Okay. Did he have it opening to the fromt or open to
8 the back?
9 || A. He had it 6pen in the front.
10 |j Q. When you came to the cell door, where was
11 |§| Mr. Williams standing?
12 || A. At the door. =He was standing on his side at the
13 || door. |
14 | Q. Was he looking at you?
15 |} A. He was looking through the glass at me, yes.
16 || Q. How was he dressed?
17 || A. He had the smock open in the front.
18 “ Q. What was he doing?
19 |A. He was masturbating.
20 || Q. And were you able to see his penis?
21 A. Yes.
22 {| 0. Did Mr. Williams appear surprised to see you? i
23 [[A. No N | ) P _
.24 lo. what did he -- did he observe you seeing him? ..
25 A, Yes.

19
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YOLANDA HILTON - DIRECT EXAMINATION BY MS.'JOYNER

What did he do?

He loocked at me ana smiled. -

And what was your response?

I turned around and walked off.

Do you fecall the approiimate time?

It was approximately 15:35..

So about 3:357?

3:35.

Did you report this to the officers?
Yes. : N S

And did you later make a written report?

Yes, I did.

-Do you see in the courtroom the /individual who

displayed his penis to you back on November 15, 20127

Yes, ma‘am, I do.
Could you please point ﬁim out for the judge?
There.

MS. JOYNER: Let the record reflect she identified

the defendant, Mr. Williams.

THE COURT: So reflected.

MS. JOYNER: We have no further questions for this

THE COURT: Thank you, Sglicitor.
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- YOLANDA HILTON - CROSS-EXAMINATION BY MR. SMITH

Mr. Smith?"
MR. SMITH: May it please the Court.

CROSS-EXAMINATION

BY MR. SMITH

Q.

Ms. Hilton, you indicated that where you were first

working when you heard this call that you could not see

Mr. Williams from that location; is'that correct?

A.

0.

No, sir, I couldn't.

And stands to reason that therefore he could not see

you; is that right?

A.

Q.

big window like would be in a normal front door, a door in

That's correct.

And you described a glass in the door. It's not a

a home; is that correct?

A.

There's different types of glass doors, I mean, but

it wasn't like a window that you would raise, no.

Q.

Okay. Well, do you recall this one to be a sort of a

narrow slit, maybe 4 inches across?

A.

Q.

A.

Q.

I would -- probably.

Okay. And it was  through that window that you saw ny

client, Mr. Williams; is that correct?

I saw his face through the door, yes, sir.

Okay. And you indicated also that you saw his penis;. | —.—-

is that correct? : o ;mmnw

A.

Yes, sir.
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YOLANDA HILTON - CROSS-EXAMINATION BY MR. SMITH -

"1 ||Q. Did you see that through the window as well?
2 | a. No, sir.

3 Jio. Okay. What was it that you saw that through?
4 A. The flap that was open.

5 Q. |

- Now, the flap,yoﬁ:described,ehow was that flap .

ened? .

Yes, ma'am.
. The officers open it with a key and it comes doﬁn.'
- Okay.

And it makes a ledge.

From the{outside it's opened?

Yes, sir.

Is it open or closed from the insidgAas well?

No, sir.

© p O ¥ O PO PO Y

And when you_approach theAwindow when you were first
17 || able to see him, from that time to the time when you then -

18 |} turned around, how long did this entire incident take

19 plade?
20 |A. A few seconds, maybe a minute? I -- from the time I
21 || walked through ;he door into that area?
22 Q. Yes, ma'am.

23 A. And saw -- and saw him? 30 seconds, if that.

24 | 0.

25 him and saw him looking at you?
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23

1A Yes, sir.

2 || 2. Did you make any response to him at that point?

32 I turned around and walked off.

4 llo And did you then right then go and file a report, or
5 J| what happened at that point?

6 I A. I had to continue seeing the other inmates. And when
7 I completed my task in there, I went and read the report.
8 || Q. Did you go to the Sheriff's Office, or did you just

9 turn and report in at the detention center? |

10 || A. We £ill out an incident report in the detentioh_

11 center, an events report.

12 || Q. Were you ever brought back in to be interviewed by

13 any deteétive or anyone from the Sheriff's Department or
14 || anything on that nature?

15 || A. Yeé, sir, I believe I did talk with someone.

16 Q. Do you know who?

17 A. I don't remember. I filled out the paperwork and

18 took it to the appropriate people, and that was about the
19 end of it at thét point. ﬁ

20 |lQ. oOkay.

21 MR. SMITH: May I approach the witness, Your Honor?
22 I THE COURT: Yes, sir.
23 j1Q. Going to show you a @étention'center event report and

24 |l ask if you recognize that item. ... .|

25

A. Yes, sir.

|
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YOLANDA HILTON - CROSS-EXAMINATION BY MR. SMTITH

Q. Let me pause for a moment and have it marked.
(Defendant's Exhibit Number 1 was marked.)
Q. And is that the report that you indicate that you

filled out?

A. Yes, sir.

Ai-- Thatts me. 7~ . e
Q. Okay. So it indicates that ‘vou were then instrd;ted
to do some things regarding the case; is that correct?
A. Regarding? I'm sorry, I didn't...
Q Regarding reporting with the case?
A, Yes.
Q Okay. I have no further questions.

THE COURT: Thank you Mr. Smith.

Solicitor?

-REDIRECT EXAMINATION

BY MS. JOYNER |
Q. Just follow-up, Nurse Hilton. What the defense
attorney asked you if you were instructed to do anything,
was that simply just to -- you were ihstructed to write
down the events, the events to this report?
A. Just to do the report. |

MS. JOYNER: Okay. Ngnfurphﬁg quesgiggs, Your

Honor -- well --
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YOLANDA HINTON - REDIRECT EXAMINATION BY MS. JOYNER

1 {|lQ. | In the window, Mr. Smith asked you about the size of
2 || the window. Was the window in Mr. Williams' cell door

3 large ehough for you to see clearly Mr. Williams and what
4 || he was doing?

5 |t A. Yes.

6 MS. JOYNER: Okay. Thank you. No further gquestions.
7 THE COURT: Recross?

8 MR. SMITH: No, Your Honor.

9'" ‘ THE COURT:V Thank you very much. You may step down.
10. All right, Ssolicitor.

11 “ MS. JOYNER: Thank you. Your Honor, the next witness

is Captain Gary Davies.

THE COURT: Come around and be SWorn,vplease.

CAPTAIN GARY DAVIES, after having first being duly
sWorn, testified under oath as follows:

| DIRECT EXAMINATION

BY MS. JOYNER |
Q. Céptain Davies, please give us your full name for the
record. |
A. Gary L. Davies.
Q. Please tell the judge what is your occupation.

A. I'm the security commander at the detention center.

25

commander?

A. I supervise all the four security shifts
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-detention . center?

‘CAPTAIN GARY DAVIES - DIRECT EXAMINATION BY MS. JOYNER

classification unit, the 287-G immigration pngram and
classification, and the court officers. |

0. How long have you held that position?

A. Since June 1st, 2010.

Q. How long total have you been with the York County

. 17 years

‘9. Now if you can tellthe-jlidge, just ‘Explain in

{} general the layout of the York Countyvdetegtion centei._

A. I;”ié a direct supervision facility that houses -- we
have 11 housing unit and each individual is placed in!a
housing unit accordiné to their classification.level.{
How- many héusing units do you have total? 

11. |

And how many of those are -occupied?

Nine.

© » O PO

Do you know just roughly how many inmates‘yoﬁ would

normally have here at the Moss Justice Cenﬁer?

'A. The average daily population is around 320.

Q. Now, of those nine occupied housing units, how many
of those units are special units?
A. We have two, which is the medical unit and the

special medical unit, which is housing unit nine.

detention center on a daily basis, are there -- is their
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CAPTAIN GARY DAVIES - DIRECT EXAMINATION BY MS. JOYNER

assignment and iocation tracked contemporaneously and
entéred into the computer --

A. Yes.

Q. -- with their location?

A. Everybody's individual activities, housing,
everything is always monitored on the MSP program, which
is the jail management program, which everything is
entered in there and étays on.

Q. So at any given moment if an inmate is being housed
in a particular housing block or special medical unit or
other location, that information would be up to date and
entered into your computer system?’

A. Yes, ma'am.’ |

Q. Okay. Now is the Moss Justice Center of the York
Coﬁnty detention center, does it have a system of video
surveillance? |

A. Yes, ma'am, it does.

Q. And how many cameras are located throughout the
detention center?

A. We have approximately 255 cameras we monitor.

Q. Are they located in those areas only used by the

‘inmate?

- 24

25

areas, and some office areas.

Q. Do they record audio as well?

27

A. They're throughout the whole facility, all common ——} — ...
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CAPTAIN GARY DAVIES - DIRECT EXAMINATION BY MS. JOYNER

1 A. No, ma'am, just video.

2 9. And in the medical unit, is each cell equipped with
3 || its own camera?

4 A, It is.

5 1 9. And are these camera feeds monitored live?

8 H monitored live?

9 fA. Our master control unit can view video live at éll
10 times. The éupervisor's office, and also for the medical
11 {} unit, the boo}{ing office has the ability to monitor all
12 || eight cells_during live feed.

13 | Q. And is everything also recorded?

14 A. Yes, ma'am.

15 | 9. What type of video equipment do you have?

16 || A. We have this Endure video surveillance'system. And
17 they feed the video into what we call video collection
18 || devices.

19 || Q. And when -- how long are recordings saved?

20 || A. Approximately 30 days maintained.

21 Q. ' Are there occasions where a recording may be

22 J| maintained longer?

23 || A. If you receive a incident report or something like
24 || that -- has you -- the ability to go in there and pull

25 that video. As long as you pull it off within that 30-day
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period and burn it on a DVD, then you can maintain it.
2 0. ©Now within the 30-day period, are the recordings-
3 || stored on-site in servers?
4 A, Yes, ma'am.
5 {] Q. Now, who is trained to retrieve recordings from the
6 system?
7 A. The chief jall administrator, the assistént
8 || administrator, myself, the administrative lieutenant. A
9 || security sergeant -- I mean the professional standard
10 || sergeant and the training lieutenanti
11 |t Q. So basically certain -- |
12 |1 A. Folks who have --.
13 - (Indiscernible cross—éélk interrupted by reporter.)
14 || 9. wWould it be fair to say certain members of higher-up
15 || administration? |
16 .A._ Yes; ma'am.
17 || Q. Is there anybody at your facility who can edit or
18 || change anything on a vided?'
19 | A. No, we don't have that ability.
20 Q. And when you're tryihg to aécess a reéording, héw is
21 || it that you're able to search Qithin that server to
22" || retrieve the recordings that you need?
23 | A. We.retrieve it by the lggé;iggﬁmdég§+_§Qd_the_time____4m
24 || and the camera numbers.
25 |1 0. Now, did you review a report or réceive information

29
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- CAPTAIN GARY DAVIES'ﬁ-DIRECT EXAMINATION BY MS. JOYNER

about an incidenﬁ-that occurred with Mr. Williams on
November '15- of 20127

"A. ‘ Yes, ma'am, I did.

Q. And éctuélly,,there were -- were there two separate

.inciden;s during. the same period of time?

A. Yes, ma'am, there was.

CHELE@RPas o f o v e D o e T ey
A... It was, ma'‘am, yes.
10 0. What was the second incident?

I1 || A. It was later on during that date on a damage to

12 property.

i3i Q. Was' that within the same cell?
.14 |2  Yes, ma'am.
15 Q.' And did you look into the report .and cross*referénce
16 || the repofts to your computer system to:detefmine whicﬁ
17 |} cell Mr. Williams had been in?

18 A, Yes, ma'am.

19 Q. Okay. And do you recall the actual cell that

20 Mr. Williams was in?

21 |§ A. In one medical, yes, ma'am.

22 Q. Did you go into the server and pull the corresponding -
23 || video from that date and time, approximate time?
24 A. Yes, ma'am, I did.

25 )| Q.  What period of time did you select as a time period
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CAPTAIN GARY DAVIES - DIRECT EXAMINATION BY MS. JOYNER

in which to pull the video?

A. Once I received the events reports or the incident
report, I pull up the video -and observe it to make sure.
Usually we record it to about five minutes prior to the
incident to five minufes.beyond the incident to make éure
you get all the pértinent information.

Q. Okay.

MR. SMITH: Your Honor,_Mr.tWilliams has been
provided an opportunity to review the video and has no
objection to its introduction.

THE COURT: All right.

MS. JOYNER: And I'd ask it be marked as State
Exhibit 1, marked and entered.

(State's Exhibit Number 1 was marked and admitted.)

MS. JOYNER: Your Honor, I would like to play the
video for Your Honor.

THE COURT: All right. The angle I'm at, let me come
around where I can see it.

(Video recording played in open court.)

MS. JOYNER: Your Honor, with the Court's permissioh

at this time unless ybﬁ wish to see more, there's no .

further interaction between Mr. WiiliamSAand the door.

31

He's going to sit at this point and not engage in any

24

25

other activity that's relevant, unless the Court wishes to

watch it. It's approximately an hour long.
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CAPTAIN GARY DAVIES - 'DIRECT EXAMINATION BY MS. JOYNER

THE COURT: Any ébjections, Mr;.Smith?

MR. SMITH: No cbjection.

MS. JOYNER: All right. _Thank you, " Your Honor. Your
Honhor, I don't»knowAthatAI formélly éntered-it-before

publishing:it to Your Honor, so I'd ask it bé made a

MR SMITH: - ‘N6 objection.

-THE COURT: -State's 1 is in evidéﬁce without:
6bjectioﬁ. . |
MS. JOYNER: Thank you, Your Honor. No more
questions from the State. Please answer any questions
Mr. Smith has.
THE COURT: .Thank you. Mr. Smith?
. ‘MR. SMETH: -May it please the Court:
. CROSS-EXAMINATION
BY MR. SMITH
Q. Captain, obviously‘Mr. Williams was being housed or

being detained at the time we've seen .on video; is that

.correct?

A, Yes. .

Q. And obviously he's,not free to get up and leave the
detention center; is that right?

A.  That's correct, éir.

0. His access is limited by not only that locked cell
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CAPTAIN GARY DAVIES - CROSS-EXAMINATION BY MR. SMITH

door in front of him, -but many other locked cells doors
that would be through hallways he would have to get
through before he could gain access to the outside?

A, That's correct, sir.

Q. And similarly, the public is not allowed access to
where Mr. Williams was; is that right?

A. That's: correct.

Q. And in-fact, where he was in that special medical
unit, he does not even get‘viéitation down in that area;
is that true? _

A. It depends on the current medical status, yes, sir.

0. Okay. But he would not be ——'if he were allowed

visitation, it wouldn't get to occur down there. He would

have to --

A. No, sir, he would be moved to another area.

Q.  So in that area, he would only be in contact with
staff from the détenﬁion ¢enter who were working or the
.medical personnel; is that cofrect?’

A. That's correct.

Q. He's even segregated from‘other detainees where he
was located on that vidéb;Aié that right?

A. That's corfect, sir.

Q. All right. And the door that was depicted in thatr

33

video, there was some testimony about the window. 1Is it

fair to say that that window is a narrow, 4- to 5-inch
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.10 _inches -below the top of ‘the door. ¢

.. CAPTAIN GARY DAVIES - CROSS-EXAMINATION BY MR. SMITH

window?.
A I think it's six inches.
Q Six inches?

A. Yes, sir.
Q

.. Qkay.. And:.it begin at -a height of approximately

Q. - -Ckay. And then the food pass slot that that -- what
we heard referred to as-a flap; is that correct?

A, Yes, sir.

Q.. And that flap or that food access slot is secured -

from the outside; in other words, not from the side on
which Mr. Williams was; is that correct?

A. That's correct.. _

Q. And when it is opened, it can -- falls through aJ
hinge, falls all the wéy.down.int§ tray or whatevex?

A. Falls into an L-shape position, yes, sir.

Q. And whatever item needs to be passed through could be

passed through, and then it can be put up and 1ocked back
or secured; is that correct?

A. That's correct, sir.

0. And. in the medical unit, what is the policy for the
condition that that flap would be in?

A. They're supposed to be maintained closed at all times
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CAPTAIN GARY DAVIES - CROSS-EXAMINATION BY MR. SMITH -

unless either medication pass or food pass is going on.
Q. Okay. And obviously from the portion of the video
you've seen, medication or food were not being passed
through that cell at‘that time?
A, I could not see the other side.
0. and --
(Defendant's Exhibit Numbers 2 through 5 were marked.)

Q. Show you Defendant's Exhibit 2, 3, 4, and 5. Ask you
to glance and those and see if you recognize them as
screen captures for the still picture of the video we just
viewed.
A. That's correct, sir.
Q. And the program that you talked about has the ability
to Capture-still photos like that?
A. Yes, sir.
Q. Okay.

"MR. sMITHS And at this time, Your Honor, we would
introduce State's 2, 3, 4, and 5.

MS. JOYNER: No objection.

THE COURT: Defense?

MR. SMITH: Defense.

THE COURT: Defense 2 through 5 is in evidence

35

without objection.
(Defendant's Exhibits 2 through 5 were admitted.)

MR. SMITH: Thank you, Your Honor.
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CAPTAIN GARY DAVIES - CROSS-EXAMINATION BY MR. SMITH

Q. And Captain, on those still captures of the video we

-just saw, you can see the flap is, in fact, .in the closed

position, can't you?

A. Appear to be so, yes.
MR. SMITH: No further questioms,. Your Honor.
_any,redireqt?

_ THE COURT: Solicitor,

REDIRECT: EXAMINATION~ -

BY MS.. JOYNER:
Q. Captain Davies, did you -- is it your testimony the
window begins about 10 inches above the flap?

A. Yes.

Q. I'm looking at Defenée Exhibit 4}'that's/a pictufe --
screen capture where you can see the defendant ‘is sta#ding
almost flush with the door? :

A. Yes, ma'am.

0. Does that flap appear to hit just around the hip

area®?

A, Waist area, yes, ma'am.
1

0. Waist area? Okay.

MS. JOYNER: Thank you. No further questions.
THE COURT: Cross?

MR. SMITH: No.

THE COURT: Thank you very much, Captain. You may

step down.
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1 All right, Solicitor. You may call your next
2 || witness. |
3 MS. JOYNER: There are no further witnesses, Your
4 || Honor. That's -- the State rests.
5 'THE COURT: All right. Thank you very much.
6 || Mr. smith? |
7 MR.‘SMITH: Your Honor, I discussed with
8 || Mr. Williams, and he does not wish to offer any further
49' evidence in his case.. ;
10 THE COURT: All right. Do you wish for me to
11 || interview him as to his right to testify or not testify?
12 | MR. SMITH: Yes, Yoﬁr Honor.
13 THE COURT: All right. If-you'd come around to the
14 || rail for me please, Mr. Williams. |
15 DETRICK WILLIAMS, after having first being duly
16 || sworn, testified under oath as follows;
17 THE COURT: Mr. Williams, I need to go over some.
18 || things with you. I d6 this with everyone who is on trial.
19 || I needed yoﬁf résponse to be under oath. That's why I had
20 the clerk place you under oath. Tell me your full name,
21 please.
22 THE DEFENDANT: Detrick Williams.
B 23  THE COURT: Mr. Williams, we've reach the stage.of
24 Iithe trial where the State has'restea. And your side,.the
25 || defense, now hasjthé opportunity ﬁo présen; evidence for
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the Court to comsider. - Do you understand where we!re‘at
in the trial?r

THE :DEFENDANT: Yes, sir.

THE COURT: In that regard, you may call witnesses to
testify. 1If yoﬁ choose to testify yourself,=y6u mayigo'

Do you understand?

THE COURT: ~No ome can force you'to testify. You '

‘have the absolute right to remain silent and if you choose

not to testify, I ﬁili_not hold that silence against you

‘in any way. Do you understand?

THE DEFENDANT: Yes, sir.

THE:CbURT: If 'your side offers no evidence at all,.
in other words, if neither youzno£ anYoné.or ybur'behalf
testifies'--’we11,=ypu've,already admitted'evidence iﬁto

the record so the solicitor would get the final closing

argument. That would not be relevant at this‘boint;

Mr. Smith, Solicitor, does Mr. Williams had a .
¢fiminal record that would subqutrhim to impeachment?

MR. SMITH: He does, Your Honor.

THE COURT: And what would that record be?

MR. SMITH: He's currently serving a sentence for a
lewd act. That conviction occurred --

MS. JOYNER: Indecent exposure.

MR. SMITH: I'm sorry. Indecent exposure. That
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occurred earlier this year. That's within the ten years.

MS. JOYNER: He also has, Your Honor, a failure to
stop for a blue light from 2010, another indecent exposure
‘and burglary second degree, nonviolent from 2009. And I
believe those are the only sentences that could come.in
uhder Rule 609.

THE COURT: Two indecent exposures?

MR. SMITH: Yes, Your Honor.

THE COURT: Burglary second degree, failure to stop
for a blue light. |

MR. SMITH: Yes, &bur Honor. '

THE COURT: All right. If you were to testify, the
State could question you about that record. Then I, as
the fact finder, could use that reéord; if at all, solely
on the issue of your credibility or your believability.

Do you understand?

THE DEFENDANT: Yes, sir.

THE COURT: The decision about whether you testify or
not is your decision to make yéurs alone. I expect you
have conferred with your attorney and perhaps others whose
opinion you value on important matters. But the-decision

about whether you testify or not is your call to make. Do

you understand that? _ _.

39

24

25

THE DEFENDANT: Yes, sir.

THE COURT: Has anyone exercised any undue influence
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Ehinking ability?

over you to get you to choose to testify or not to
testify?

THE DEFENDANT: No, sir.

THE»COGRT: Today are you under the influence of.any

drug, alcohol,fmedication,uor anything that affects your

THE COURT: Do YOw~suffér‘frOm.any*ﬁhysiédl or m%ntal

_problems that affect youf thinking today?

THE DEFENDANT: No, sir.

THE COURT: Have you made your decision about whether
or not you want-to testify or not testify? o

THE DEFENDANT: - Yes, sir.

THE. COURT: Do you need any more time to think “about

that decision?

THE DEFENDANT: No, sir.

THE COURT: Is that decision your decision, of your
own free will and accqrd? |

'THE DEFENDANT: Yes, sir.

THE CCURT:_ DoAyou have any questions you would like
to ask me about your right to testify or not to testify?

THE DEFENDANT: No, sir.

THE COURT: And what is your decision?.

MR. SMITH: I don't want to testify.

THE COURT: Okay. Thank you. Thank you very much.
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You may be.seated.

I find Mr. Williams is an intelligent young man. He
understand his right to testify or not to testify.- Hg‘has
made his decision not to testify of his own free will, .
knowingly and voluntarily.

Mr. Smith, did you have motions?

.MR.-SMITH: Yes, Your Honor. If I could, since it's

a bench trial format, I'll incorporated a directed verdict

‘motion to serve as my closing argument.

Your Honor, at this time the State -- the defendant
would move for a directed verdict on the charge of
indecent exposure. Indeceht exposure, as Your Honor is
aware, says it is unlawful for a person to willfully,
maliciously, and indecently exéose his person in a public
place, on the property of others, or to the view of any
person on a street or highway.

Baéed on the facts Your Honor has heard, this wasn't

in the view of any person on a street or highway, and we

would alsoc argue, Your Honor, that this is not a public

place. Where he is being held is within the York County
detention éenter, which is a secure facility. The

testimony given by Captéih Davies he indicated there were

41
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areas that the public had access to; there were common
area and there were restricted inmate areas. Even within

those areas, there's a more secure area of the medical
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unit.  And even within that area as indicated by Nurse

Hilton, there's an area that is secluded with a wall and

door with one of these special housing units that he was

in.
So we would argue that it does not fit ‘any definition

n I can find i

be helpful. But under 44-67-30 it defines public plaée‘

-meaning area any area that is used or held out for use by

the public, whether owned or operated by public or private

interest. So we would .argue that certainly does not apply

‘the area that Mr. Williams ‘is when this crime allegedly

i

-occurred.,

Turning from that, I would-turn”to Black's Law

Dictionary, definition of "public" relating to or

belonging to an entire community, state, of nation.

That's not_applicable. The second is open or available
for all to use, share, or enjoy, ﬁe:would argue th¢ élain
meaning does not apply to Ehat area that Mr. Williams'was
héﬁsed in. Also says public that people of a nation or
community.not,applic§b1e,-but Number 2, a place open or -
visible to the public. |

MSg JOYNER: Your Hoﬁor, I»would -- I don't mean to

interrupt. I would concede. I think the public place is

|
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a place where the public has a right to gather. It does
not-really actually go to the actual ownership of it being
a public or government building. So that was my position
in his prior trial was the definition of. public Mr. Smith
is citing. So I think I do agree with that,‘that_it's not
a.public place.

MR. SMITH: We submit that if it is not'a ﬁublic
place, then 16-15-130 cannot apply, and that 16-15-365,
the exposure of private parts in é lewd or lascivious
manner does not require that-public place element. But
that séys any person who willfully and knowingly exposes
the private pérts of his person in a lewd and lascivious
manner and in the presence of another, any other person,
or aids and abets to ao the same thing and promotes. So
we would argue the defendant is entitled to a directed
verdict of not guilty concerning the indecent exposure
charge - as it is not a public place.

Additionally, Your Honor, assuming that legally Your
Honor saw that it did not fit, we wouIdAsay factually as
Your Honor being the'finder of fact under tlhe testimohyi
that Your Honor has heard today, the testimon? has been
'thét there's a window some 36 inches from the flap, some

10 inches aboVe-it_or approximatel? 49 inchés_ghgzglg,a

43

24

25

window. Clearly as the testimony was from Nurse Hilton,

Mr. Williams was at'the—door level when she approached.
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ll-Einder of -fact; +we would “ask: Your Honor to rétutsi-a |

verdict ‘of not guilty against ‘Mr. Williams. -

_44

At the door level, she could have not seen his genital

{| area through that window. - She indicated she saw it

through the flap, and.as was evident from the video that
had been introduced as well as the stills that have been

introduced in Defense Exhibits 2 through 5, there ié.

THE COURT: Thank you. Thank you very much,
Mr. Smith. |
-8olicitor?
MS. JOYNER:L.Beg the Court's indulgence just one;

moment. Your Homoxr, first as to the legal argument, Your

- Honor; the indecent exposure -statute is -- provides it is

unlawful for.a person to willfully, maliciously, and
indecently expose his person -- three scenarios, public
place, which we concede this is not a public place; on the

property of another or the viéw of person; or to the view

of a person on the street or_highway.  Clearly it's not on

the street or .a highway, but the State believes that we
are -- he is'clear;y on the property of .another.
Your Honor, this -~ he is an inmate of the Moss

Justice Center. This is not his home. This is not his

property. Although he is confined here, Mr. Williams is
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1 }§ at. the Moss Justice Center on -- in the -- on the property
2 |f of another. And I think that subsection qualifies and it
3 makesithe'statute applicable to the present case.
4 I think that -- I'm not sure of how the motion is --
5 || I'm a little unclear as to the motion as to the lewd and
6 lascivious, whether the defense was asking the Court find
7 || in the alternative gﬁilty=of that? I don't -- is that
8 || your motion in part?
9 MR. SMITH: 1If he were to be found guilty, I think
10 || that would be the appropriate charge.
11 MS. JOYNER: And just as to that legally, my concern
12 || would be, Your Honor, that I don't think that the display
13 |} of private parts in a lewd and lascivious manner is a
14 lesser-included offense} therefore, I don't think that the
15 || Court could make a finding -- could find him guilty
16 || because I don't think it is a lesser-included offense. I
17 || think that it does not meet the Blockberger test, ‘and
18 || 'although those tﬁo statutes may use similar language in
19 || certain parts of the statute, that ultimately.the lewd
20. and -- display‘of private parts in a lewd and lascivious
.21 manner, that-statute being 16-15-365, it contains elements
22 of the offense of -- elements that are not part of the I
23 |l indecent exbosﬁre,g;gtute. And again, their language is
24 s0 éimilar that upon a first reading, a person'may be so
25 inclined to think they are. But if you reaily look
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closely, I believe they're different elements and the
‘Court could not make that finding.

Your Honor, as to the facts of the case,vthe -- I

believe if you go back and look at the video, there's

approximately 13 minutes where the defendant is standing

preparing to walk towards the door. I think that also if
you go to part of the video at 15:30 and 45 seconds, it is
very obviously that Mr. Williams- is, in fact,

masturbating. - You can. see he has stepped back from the

door and he is looking at himself or at an angle where his -

hand gestures are actually caught in the mirror. It éan
be a litple difficﬁlt-to see. I'm trying to pull upxﬁhat
exéct section to present to the Court, but I think that
clearly what he's doing. inside the cell, there's'just'
abso;utely no doubt that he is, in fact,-masturbating.
You see him a minute later come back to the mirror.
Again, that toilet mirror area, and the mo&ément of the
gown is again consistent with him mpviné ﬁis hand as if to
mastﬁrbate.

You see at appfoxiﬁately 15:40 where the State has
stoppedvthe video that y@u can seeﬁthat he agtually '

Velcros his robe and gown back together. So clearly he

see where it does appear that he's opened that gown éﬁd’is*
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has had that gown open.and is clearly been facing that
door. .

I think if you also look, Your Honor, at the defense
Exhibit 4, you can get a feel for where Mr. Williams --
how Mr. Williams' height interacts with those windows and
flaps on the .door. 2And I asked Lieutenant Davies if' it
appeared to hit around the hip area. He said waist area.
1'd ask the Court to'look at that picture and sort of
reach your own conclusions about it. And what I see from
that angle is a flap that hits lower than the waist area.
Again, that's my opinion, and I can't substitute my
opinion for the finder of fact, but that would be my
argument for the State. That flap does appear to be
somewhat lower, perhaps in-the hip area.

Ms. Hilton did say that she saw it through a flap.
I'm going back to see the video. I don't -- I cannot
observe from what I see the flap is open, and I'm not .sure
if that is, Your Honor, hef mistaken recollection or if
there's just simply sor’néthirig we can't see on the video.
But what we-can see on the video corrbboréte what
Ms. Hilton is séying, that he is, in fact, masturbating.
I think that she could see what she said she saw from_the

vantage point of the window. Your Honor, there's no _doubt

47
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she knows is goiﬁg on in that's cell, because I believe

it's very clear from the video Mr. Williams is, in fact,
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masturbating. . And he is calling -- you can also see him

approaching the door and is frequently -- as if he's

trying to see whether someone is coming. He's definitely

trying to get someone's attention.

. Nurse Hilton testified he.was~calling for her. There

1} - heard--a femaie*voicew”;Heﬁcleérly heardfa~fEmaIe"voibé,‘

‘because he started saying, "Nurse, nurse," to try to get -

her attention. And she said, "Hold on. 1I'll be right
there." He wants to be discovered. He wants to be found.
You can see him back and forth, back aﬁd forth to the_'
door. And as~I.said,.§t 15:30 and 45'sécoqu with his
reflection in the mirror is clear -- let me get it back up
_ wéuld be very clear in.the mirror he is clearly
masturbating. .

I think all total,vYou; Honor, the testimony 1eaas to
the conclusion that he wanted to be seen. It was a
willfdl act; it was a malicious act. He was doing that
with -the purpose of the -- being‘discovered, and that's
ihdicated by the fact that he is calling to the nurse --
in fact, Madameiclerk, if you could.dim the 1ights -- and
this is the section I was speaking of from a different
angle to see itrplay it for one minute.

(Video recorxrding playedAin open court.)
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1 At that point you can see it's easier to see on a

2 smailer screen,-but.it's'reflection“in the mirror just

3 pas;ed by that he's very clearly masturbating and that's

4 |l either his hand or his penis in the mirror's reflection.

5 'I1'd askAthe Court to take note of the height of that

6 mirror. It just sort of indicates agéin that it comes in

7 at a sort of a crooked angle what would be visible ap

8 differentvangléé; and I can move it back in a slow

) I'réverse. Right there you can see something in the mirror.
‘10 You can see clearly see movement and something géing up
11 j| and down, and I would submit to the Court that that is
12 very clear angle that he is} ip fact, masturbating.
13 ‘And againh;¥our Honor, I understand that Mr. Williams
14 ||is confiﬁed to this area, but he is an inmate at the

15 || detention center. He's on the property of another. He is
16 || not a person that has been accidentally'discoveredl

17 masturbating Or‘eprsin§~himse1f. He's a peréon that has
18 waited,yheard aAfemalévaiceﬁ sought out, screamed for the
19 || nurse, knowing only that female nurses were employed at
20 F;thé detention center at the .time. Wanted the female ﬁo
21 come see him, went back and forth repeatedly to the door,
22 Il&éuld'have been visible from the window. And although

23 || it's a little Q@ifficult with these camera angles ro

24 || determine what Ms. Hilton would have been.abie to see, I
25 submit to the Court that there's éorroboration of.what she

49
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o~

said she saw. There's no reason for her to say she saw
his benis if she did not, and would ask the Court to
number one,- deny the directed verdict but understanding

Mr. Smith has combined both, we also view this as our

-closing afgument,as'wé11<and ask the Court to deny the

motion: for. directed:verdict and .find Mr. Williams- uilty.

right.~ Statesl is the-video; is that: cerrect;  Solicitor?-:

MS. JOYNER: Yes, sir.

THE COURT: 1I'll take it under advisement. I'll be

~ ,"

back out shortly.

(A recess was taken from 3:54 p.m.: to 4:30 p.m;)x‘

THE COURT: All right. I've reviewed the evidence
and the testimony presented by thexwitneSSes;‘the exh}bits
présented-by the State.and the defensei I éonsideredf‘
closely the testimony, reviewed the videotape. |

As an‘initiai matter, in reviewing 16-15-130,

indecent exposure and then comparing 16-15-365, exposure

‘of private parts in a lewd and lascivious manner and

applying the elements test, and determining whether oné‘
crime is a lesser-included offense of another, the test is
whethér the greater of the two offenses includes all the
element of the lesser offense. In other words, specific
Aquestion in thiéﬁcase is whether indécent exposure

-includes all of the elements of exposure of private parts
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in a lewd and lascivious manner.

I find the exposure of private parts in a lewd and
lascivious manner is a lesser-included offense of indecent
exposure. Indecent exposure includes all of the elements.
The reasonn I did that or do that and that's -- that's --
righﬁ now I'm just finding that's a lesser-included
offense. As I loocked at the definition that we standardly
use when someone is charged with a lewd act on a minor,
and lewdness and lésdiviousness includes indecent and
Justful and such like that, and all that 16-15-365
requires is willfully and knowingly exposing the private
parts of his person in a lewd and lascivious manner and in
the presence of any other person. So all those elements
are included in indecent exposure; So I did consider
16-15-365 as a lesser-included offense.

However, based on the evidence and testimony
presented to me, being the fact finder in the case, 1 have
found that the defendant is'guilty of indecent ekposure
beyond a reasonable déubt. I think there ié direct |
testimony by the nurse, Ms. Hilton, that he was
masturbating. There is corroborating evidence by the_

video that he was masturbating. You can see both when

he's standing at the door, themgpgnggss_gfmhis_smackﬁ_rmmL_

24

25

can see shadows on the -- as you face the video on the

right wall of movement when he comes back away, and he

51
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backs away and there is a mirror shot and movement of the
hand and obviously the penis.
In doing that ‘I do agree and accept and there was a

stipulation that it is not in a public place, but it's

_clearl? willfully, maliciously, and indecently expose&

MR. SMITH: Given .Your Homor's dual role; I think I

have to make a motion for a judgment not withstanding the
verdict.

THE COURT;. Yes, sir. I believe you would. That 's
why I asked, and I would respectfully deny that motion. .

MR. SMITH:  Thank you, Your Honor.

THE COURT: - Any other matters,you_wéuld.cafe té.place
on the record? |

- MR. SMITH: No, Your Honor.

THE COURT: And those cases I -- case I cited on

lesser-included offense defense test_was'Hope v. State,

492 SE 2d 76, 1997, State versus Bland, 457 SE 24, 1995.
All right. Any reason sentenée cannot be imposed at
this time, Mr. Smith?
MR. SMITH: No, Your Honor.
THE COURT: Solicitor?
MS. JOYNER: No, sir, Your Honor.

THE COURT: Anything further as far as -- and I would }
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clearly point out in the role as both the trial judge and

MS. JOYNER: Yes, sir, Your Honor. I wanted to read

Your Honor, from the same incideht, Mr. Williams had

pled guilty to that prior to trial today. So he also has

l\

1 .

2 || the fact finder, you know, you're cloaked as a judge and

3 the jury. I did not consider having the knowledge he had
4 |l a prior criminal ﬁistory of what crimes that were

5 enumerated to me in any way my deliberation and my

6 || determination of the verdict in the case.

7 All right. Thank you. Thank you very much.

8 || Anything further, Solicitor?

9
10 || the record to Your Honor. I'm passing over the sentencing
11 || sheets to Mr. Smith. Your Honor has heard most of the

- 12 |} defendant's record. Just to read it in total, a 2001 PWID

13 || crack cocaine. He received a youthful offender sentence
14 for that offense. In 2002, that YOA was revoked. 2006,
15 open container. 2007, resisting arrest A, and that same
16 || year, his YOA sentence was revoked. The indecent exposure
17 || and burglary second  degree, nonviolent in 2009. 2010

18 failure to stop for a blue light. Your Honor is aware.
19 also of the 2013 -- January 2013 conviction fér indecent
20 exposure. -
21

22 || been charged with malicious damage to a courthouse and he
23
24 || that conviction from May of this year.’

25

THE COURT: Thank you. Thank you very much.

53
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Anything fufther‘on‘sentencing?

MS. JOYNER:- Your Honor: we leave the. sentence to:Your
Honor's good judgment. You've heard all the'facts and his
record. We ask very adamantly that Your Honor'exerciSe

your discretion in the matter to place him on the sex.

THE COURT: Thank you. .

Mr. Williams, come around, please, Mr. Smith. All

right. Mr. Smith, I'll be giad to hear from you.

MR. SMITH: - Thank you, Your Honor. May it please the
Court. I've known Mr. Williams for some time now. As the
solicitor indicated, he did enter a Quilty Plea back in

March for the -- that was March 8th for the charge of

the destruction of the property that Your Honor\saw;tOWard

,the.end‘pf the video. If you watch that portion, there"

were some tiles that were 1ooseAng could see on the
video. He did plead guilty to damaging those.

Your Honor, I bring ;hat up to say he was placed in
that housing unit for a long time. He was on suicide
watch. That is one of those cells where he stays there by
himgelf all dgy. Obviouély bored and frustration, all |
those thing just build up in him. Not excusing criminal
conduct by way of explanation, that's what he did and

that's the interaction that I would submit he's having




10

11

12

.13
14

15

16

17
18
19
20
21
22

23

55

with some of the persons who work at the facility here.

He has nbt been combative.

Your Honor did hear his prior recofd, but
Mr. Williams has been in court a number of times ﬁow
representing himselﬁ on one charge and with me with the
plea. He's been respectful of the Court and the process,.
someone who thinks. through the process, ahd we would ask
Your Honor to consider running any sentencing Your Honor
may give him concurrent with that which with he is
serving. And he does ask Your Honor even though he has
once been ordered on the registry, would ask Your Honor
not put him on the registry for this act --

THE COURT: He what?

‘MR.,éMITH& Even though he was placed on the registry
on the -- for an earlier conviction) he would ask Your
Honor not to place him on the registry for this act that
occurred.in such a. private, confined space. -

THE COURT: Is he already on the registry?

MR. SMITH: He is, Ybut_Honor.

MS. JOYNER: Your Honor, that's a conviction,tha; is
subject Eo an appeal, and that the reason why the State is

asking the Court to consider reimposing it because we

59
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don't know what will happen with that appeal.
THE COURT: That's the prior indecent exposure?

MS. JOYNER: Yes, sir, and this did not --




96

10

11

12

13

14

15

16 ||

17

18

19

20

21

22

23

24

25

56

THE=COURT: And that's the issue with .the jury iésue;
is that cdfrect?

MS.. JOYNER: Yes.

THE COURT;:'Was there -- is there factual basis in

independent of -the crime itself, the prior indecent -

Jl'solieitor? = -

. MS. JOYNER:. :I believe .it was -- I would assume'it

was the 2008 conviction for indecent exposure -- or 2009

-conviction. That did occur here in our detention center

under similar circumstance as this. That coupled with the

fact that the 2013 conviction resulted from him exposing

himself in a public place from a doorway into a publi¢

parking area.

. THﬁACOURT:>4I_guessqwhat I'm asking is we. as éﬁgroup,
as a society, we evaluate individuals.allithe time asg
sexual predators, aﬁd_I reaiize the-difference between
sexual predator and sex offender. I'm not comparing him
or sayihg_this, that, and the other, but has there ever
beenlany evaluation of Mr. Williams as to the
appropriateness of placing him on the sex offeﬁder
registry bes;de his prior history in that regard?

MS.‘JOYNEk:‘ Not that I -- I'm not aware of any-.

evaluation that have been done for recidivism or anything
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of that nature, Your Honor.

THE COURT: Can you do one?

MS. JOYNER: I don't know the mechanism, but I would
not oppose such a thing. I'm not sure how that would be
I accomplished.

THE COURT: I guess you're not sure either.

MR. SMITH: I'm not, Your Honor.

THE COURT: Look, I don't mind placing someone on the
sex offender registry. I don't like doing it when I'm
flying by night without instruments, I guess; And I'm not
a pilot. My son is. I'm not saying I would fiy with him
or my son. But I'm just éaying --'which I would fly with
either éne of them. How ébout -- I'm going to sentence
him now. And what's his current sentence?

MR. SMITH: He received a three-year sentence on the
first trial, and I believe he's nbw finished his sentence
' for the destruction of property. So he received a
three-year sentence on January the 10th.

MS. JOYNER: That would have Been with credit for

time served since September or August.

l " MR. SMITH: August 24th.

THE COURT: Do you have objection to a concurrent

af

24 .

25

| sentence, Soligitor? —
MS. JOYNER: I leave the sentencing in Your Honor's

discretion.
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THE COURT: All right. I'll sentence. him now, and
then I'll take under advisement the sex offender.registry.
Mr. Smith if you would pfepare me an order.for him to be
evgluated --

MR. SMITH: Yes, Your Honor.

-rppredatcr,protocol'and*I"ll be glad.té sigﬂ“aﬁ’drder idt

9 that regard. 8o I'll take the offender part under
10 || advisement.
11 MS. JOYNER: Y_’es, sir.
12 MR. SMITH: Thank you, Your Honor.
13 THE COURT: All right? .
14 MS. JOYNER:  Can we maybe meet tomorrow again ;of
15 .|| review some doctors,- and we probably need a order for
16 payment., |
17 THE COURT: Correct. Excuse me. One other thing.
18 Anything yopﬂd like to say, Mf. Williams?
15 THE DEFENDANT: No, sir. |
20 THE COURT: On 2013-GS-46-00850, Detrick Williams;
21 |} Court having found him guilty of indecen;.exposure; .
22 defendant's committed to the state Department of
23 Corrections for a Heterminate term of three vears. That 's
24 concurrent with his current active sentence; He would get
25 credit from 15 Nbvémber 12 on this seﬁtence, however.
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1 || Can't get credit -- when did his other crime occur that
2 || you're serving now?
3 MR. SMITH: When was he convicted?
4 THE COURT: When did it occur?
5 MR. SMITH{ He was arrested August 24th of 2012.
6 THE COURT: So he can't get credit for time --
7 MR. SMITH: Understand.
8 THE COURT: -- for a crime that hadn't even occurred.
9 || So it would be from 15 November 2012. And I have noted on
10 here Court has taken sex offender registry iésue under
11 || advisement pending evaluation. All right. Thénk you.
12 || Thank you very much, Solicitor. Thank you, Mr. Smith.
13 Good luck to you, Mr. Williams. |
1la (Whereupon, the proceedings were concluded.)
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10.

.Did you appeal from the Judgment of convxcuon or the 1mposmon of sentence? :

If you answered “no” to (7), state your reasons for nbt so-appealing: -

Check whether a finding-of guilty:was made: 1/ :
(a) after a plea.of guilty
(b)  after a plea of not guilty

(¢) afterapleaof nolo contendere

NO
swered “yes” to (7), list:

(d5 if known, citations of any wﬁ&en opinion or orders entered pursuantto such.

results

i, N \\

@

© . = Y
State conclsely the grounds on whxch you base your alleganon that you are bemg heldin

custody unlawfully
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State concisely and in the same order the facts which support.each of the grounds set out

it
in (10): .
@ rile
(®) )
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i2.  Prior to this application have you filed with respect to this conviction: -
(@  any petition in a State Court ander South Carolina Law?
(b). any petition in State or Federal Courts for habeas corpﬁs or post-convictions
relief? 4N :
(c)  any petition in the Unit;d States Supreme Court for certiorari other than pejtitiphs, B
if any, already specified in (8)7 N/A -
(d)  any other petitions; motions or applications in this or any other Court? ___
13.  Ifyou answered “yes™ to any part of (12), list with réspect to each petition, motion or - - i
application: ' ’ . :
(a) the specific nature thereof: '
i, _
i. NI/
iii. \ : l\k‘/ 7N
iv. ' :
(b)  the name and location of the Court in which each was filed:
i N
i, NV
iv. V- b \ \
(c) the disposition thereof: |
i C
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14.

15,

16.

17. -

iv. S
S(d) the date of each such disposition:

I

 If you answered “yes” to (14) identify:

L N
ii. NP _
HI, : .

If any ground set forth in (10) has not previously been presented to any Coilrt;'Stai_g or

~ Federal, set forth the grdund and state k:onqiseiy the reasons why éu’c,h 'grouhd hasl not

L . . .

i, O\ J

A\ N

_(¢) . . ifknown, éitations of any written opinions or orders entored pursuantto each such - -

iv.

Has any ground set forth in (10) been prey}ioukly piesented to this or any other Court,

State or Federal, ip any petition, motion or application which you have filed?
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. | (a)  your arraignment and plea? \’(Q/S

(b)  your trial, if any? ey

(c) yoﬁr scntencit‘l'tr? A RD

(d) . yourappeal, if any, fromthe judgment of convxcnon or the nnposmon of
sentence? . VD ‘ A

(e) | preparation, préséntatiOn or consideratidn of any petitions, motiqns or applications

with respect to. thxs conwctxon, whlch you filed?

18. Ifyou answered ‘yes” to one or more parts of (17, list:
(@  the name and address of each attomey who represented you:
L Pllp Sendin

il

i, ! ; )
(b) ' the proceedmgs at which each such attomey represcnted you:

i. Tl \L\\LN\N\

il

iii.

19.  State clearly the relief you seek in filing this application:
Thole L et o Ghane or Sushee.,

20.  Areyou now under sentence from any other court that ybu have not challenged?

W
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STA [‘E OF SOU H CAROLINA

County of \CU(V'\_

I, bemg duly swoin upon my oath depose and say that I have subscnbed to the foregomg
apphcatnon' that I know the.contents thereof;. that it includes every ground known to me for
vacating, setting aside or correcting the conviction and sentence, attacked in this- apphcatlon, and .
that the matters and allegatlons therem set forth are true.

-+ VERIFIGATION .

My Comxmssxon Expires: (é&&h}’(, '§_

LI~ S SlET T A

Revised 3/2003




- APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, ,hereby apply for leave to proceed in this action without prepayment of fees or costs or
security therefor. In support of my application’] declare undet penalty of perjury that the:
following facts are true:

€Y} I am the apphcant in this action and I believe [ am entnﬂed to redress

(2) Because of my poverty I am unable to pay the costs of said proceedrhg or gwe

security thereof J _
g' 4 licant

PP

SWORN or affirmed to and subscribed before me this
___[_5__ day of D.}QJJ\{M : 2Q!3

v £ P
Notary Public -

My Commission Expires: { Q—* ~( a—"’/ﬂ) .

" Revised 3/2003
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'IN THE COURT OF COMMON PLEAS -

STATE OF SOUTH CAROLINA . _
» ' SIXTEENTH JUDICIAL CIRCUIT - -

COUNTY OF YORK

Detrick T. Williams, #288124, 013-CP-46:3897

Lo

The Respondent, making its Return:to the. applicatioﬁ for post coﬁviéti&n réliéf ' (PCR) o

filed December 20, 2013, would respec_tﬁllly show this Court:
The Applicant is presently confined in the South Carolina Departiient of Comections
pursuant to orders of cqmmitmem of the York County Ciérk of -Cburt.' The Apblicént was 2

_indicted at the May 2013 term of the York County Grand Jury for Indeceﬁt Exposure'(2_013-GS-"_ AR

46-0850). Phil Smith, Esquire, represented him. Oxi_June 19, 2013, the Applicant pled guilty L o
before the Honorable R. Knox McMahon’ and was sentenced to three '(3) yéér?s inca_rcé;aﬁbn. ‘
Applicant did not appeal his convictions or sente;zces‘. | |
' ' Attached herewith and incorporafed- herein are the records of "@he Yprk Coupty Clerk of -
Court regarding the subject conviction(s) and the guilty plea transcript. The Réépoﬁdent ':r_ese;r.v'es .
the right to amend this Return upon reCeipf of any relevant materialé. |
IL
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In his current Application, the Applicant alleges that he is being held in : custody-

unlawfully for the following reasons:

1. “Trial counsel falled to advise me about an
appeal and failed to file an appeal”

2. “I was refused my Miranda rights”

3. “Ineffective counsel”

4. “I was not giving(sic) a preliminary hearing on
warrant”

~

Any claims not specxﬁcally enumerated in the PCR appllcatlon or amendments w1ll be

opposed by the State at ewdennary heanng All amendments should be made well in advance of

hearmg and should be ﬁled as requlred by Rule ] l SCRCP(a)
IIL.

Respondent construes these allegatlons as meffectwe assistance of plea counsel

Respondent submlts plea counsel rendered effectlve asswtance of counsel In a post-convxctron.
relief act1on, the Applicant bears the burden of provmg the allegatlons in thelr apphcatxon.

Butler v. State 286 S.C. 441, 334 S.E. 2d 813 (1985) Where the apphcatlon alleges meffectlve |

assnstance of counsel asa ground for relief, the Appllcant must prove that "counsel's conduct SO

undermmed the proper functlomng of the adversanal process that the tnal cannot be relled upon.

as having produced a Just result.” Strickland v. Washmgton, 466 U. S 668 104 S.Ct. 2052
2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813. |
The proper measure of performance is whether the attomey provided representauon

within the range of competence required in criminal cases. The courts, presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasondble
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" deficient, Under this- ‘prong;” the” court measures* ah- gt .“ey-s ‘performance by its R

that there isa reasonable probabrhty that but for co__ '_ el's unprofessronal errors, the res 't o_. T

.profes‘sional judgment. - ‘Strickland, 466 U.S. 668. The Appliéan:t"_mustl overcorhe this
presumption in order to receive relief. Cherry v. State, 300 S.C.115,386°S Eod624 1989y,

The reviewing court applies a tho;pronged 'test ih‘ ievaluatihg allegaﬁons of ineffeetive S

assistance of plea counsel. First, the Applrcant must prove that counsel's performance was . .

the proceeding would have been drfferen " her_rx 300 S.C. at 117-18 386 S. E 2d at 625 Wrtlr
respect to guilty plea counsel, the Applrcant must show that there isa reasonable probabrhty that o
but for counsel's alleged errors, he would not have pled gurlty and would have msrsted on gorng o

to trlal Hlll v. Lockhart 474 U. S 52 106 S Ct. 366 88 L Ed 2d 203 (1985)

Stncklan test However, the allegatron of meffectlve assrstance of counsel probably raises i

e :3...?;

questrons of fact that the record does not conclusrvely refute Accordmgly, the Respondent: coedd

305.5.E.2d 247 (1983).

Eaeh and every allegatlon contamed within the apphcatron not- herembefore erther
expressly admrtted quallfied or explained is hereby denied.
V.

Page 30f4

The Respondent submrts that the Apphcant cannot satrsfy erther requrrement of the;.f' ol

-requests an evrdentlary hearmg to fully resolve thrs issue. See Sha_rper V. State, 279 §. C 264 S o




WHEREFORE,; hayirig made its Return, the State requesls it ail evidentiaiy heating be

held.

Respectfully submitted;,

ALAN WILSON
Attoriey General

JOHN W; McINTOSH
_ Clilef Depity Atterney Geuetai

~Semor Aé,é.tsfalit Deputy A’tfomcy General

J.. RUTLEDGEJOHNSON
'-AssxstantAtt'., Geripsl=

Gﬁ’@&:;oﬁh’e Alrorney General
Columbia,:SC 29211
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'STATE OF SQUTH CAROLINA | e
~ - INTHE GOURT OF COMMON PLEAS ©

COUNTY OF YORK ST
2015-CP-46:3897

DETRICK T. WILLIAMS, 288124

)
);
3:

'STATE OF SOUTH GARDLINA,

Respondent.

1. Tam.an emplayee ofthe Respendent in the above-captioned. actmn;

2 Regular eommumcatmn by mail exasts thwughout the State aff Seuth Carolma' RPN
and that thisis a proper cucumstance of serv:lce by mail.. S

8 I hiave this-day: served a c,opy of the Returnin the above—captmned matteronths
following person(s) by depositing same in the United Stai:es maxl postage }grepaid* _

W. Michael Hemlepp, Jr Esqmre
3027 8, Paraham Rd.
York, SC 29745

DATED-this 108 day of April, 2014.

Fm Respj;': ent




STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

County of York 2013-CP-46-3897

Deitrick Williams,
Applicant,
VS. TRANSCRIPT OF RECCRD

State of South Carolina,

Respondent.

Nt N et N N d Nt e e et ' e et et et

August 6th, 2014
York, South Carolina

BEFORE:

THE HONORABLE J. ERNEST KINARD, JR., JUDGE.

APPEARANCES:

WILLIAM MICHAEL HEMLEPP, JR., ESQ.
Attorney for the Applicant

J. RUTLEDGE JOHNSON, ASSISTANT ATTORNEY GENERAL
Attorney for the Respondent

AMINAH R. HARDY, CM
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I _ Official Court Reporter
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Deitrick Williams

Phillip Smith
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Direct Cross
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(No exhibits were marked.)
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PROCEEDTINGS

MR. RUTLEDéE:ﬁ May it please the Court, Your Honor.
This is the case of Deitrick Williams versus State of
South Carolina, dase number 2013-CP-46-3897. Mr. Williams
was indicted at the May 2013 term of the York County grand

Jjury for indecent exposure. On June 19th, 2013, he

| McMahon. He was found guilty and sentenced to three

years' incarceratioﬁ concurrent with the time he was
already serving. He did not apbeal his conviction of
sentences.

On December 20th, 2013, he filed a PCR application.
State filed its return April 10, 2014, and he's
represented here today by Mr. Mike Hemlepp.

THE COURT: .Okay.

MR. HEMLEPP: Thank you, Your Honor. The applicant-
recall -- I would call the applicant himself as our-fifsp
witness, Mr. Deitrick Williams. .

DEITRICK WILLIAMS, after'having first being duly
sworn, testified under oatﬁ as follows£

DIRECT EXAMINATION
BY MR. HEMLEPP
0. Would you please give us your full name, and if you

could, spell your last name for the court reporter so she

can get it correctly in the record.
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DEITRICK WILLIAMS —- DIRECT EXAMINATION BY MR. HEMLEPP

A, Deitrick Williéms, W—I—L—L—I—A—M—S.
Q. Are you currently incarcerated in the South Carolina
Department of Corrections?
A. Yes, sir.
Q. And for what reason are you in the Department of
Corrections?
A. Indecent exposure.
Q. Indecent exposure. Now, Judge Kinard is going to be
making the depision in this case, and his decision is
based upon your testimony and the testimony of other
people as well as the record in this case. He needs be
able to hear what you're saying, so I need you to speak up
about as loud as I'm doing right now. Can you do that for
me? |
A. Yes, sir.
0. It's a big room, so it's hard to hear people.

You're in the Deparfment of Corrections for indecent
exposure. Did you have a trial?
A. Yes, sir.
Q. Did you have a jury trial or a bench trial?
A. I had a bench trial.

Q. Okay. And do you rémember —— at the time of your

7

bench trial, do you remember the date? Do you remember it
was June 19th?

A. Yes, sir.
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6

DEIIRiCK'WILLIAMS —— DIRECT EXAMINATION BY MR. HEMHEPP'

Q. Okay. 20132
A. Yes, sir.

At the time of your trial, did you have an attorney?.

Yes, sir.

Who was .your attorney?

Phillip Smith.

~Office, was-he.not?2 . o1 ..

!ﬂA. Yes,'sir;

J Q. For how long héd'he represented you Qn‘this charge?
IDo you understand the question?

A. Yes, sir, I understand. I'm trying to think of the‘
Itime period. I'd say for about six months.

1 Q. And did you have the opportunity to talk to him about
the case? |
A. AYes, sir;

Q. When the case' was called,<there_was a motion made

regarding_your charge, whether you were correctly charged.
Do:you remember that?

A, Yes, sir.

Q. Was that an issue you discussed with your lawyer
prior to fhe hearing, whether you were charged with
indecent exposure or not?

A. Yes, sir. |

Q. OCkay. And he, in fact, made that motion at the time
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DEITRICK WILLIAMS —-- DIRECT EXAMINATION BY MR. HEMLEPP

79

1 the case was called?

2 A. Yes, sir.

3 Q. Do you know what a direct indictment is?

4 A. I was explained what it was.

5 Q. You were tried on something that was not in your

6 || warrant; is that correct?

7 A, Yes, sir.

8 | 0. And you had to talk about that with the judge in

9 something called an arraignment. Do you remember that?
10 A. Yes, sir.
11 Q.A A trial proceeded and there was testimony; is that
12 true?

13 || A. Yes, sir.

14 Q. Okay. Prior to the end of the case, after people had
15 testified,\but before the judge ruled in this matter, did
16 you talk to your lawyer about filing an appeal?-

17 | A.  Yes, sir, I did.

18 Q0. Would you tell Judge Kinard about that conversation?
19 A. Like during the time.thét we came back in after
.20 ” recess, me and Phillip, we was sitting at the table and he
Zi was —- we was discussing the outcomé of the judge's

22 H decision. He asked me, "Well, if it don't go in your
'23 favor, do you want me to flle an appeal?" And I was like
24- iyeah He gave me all kinds of appeal applications --— I
25 mean -- papers that showed different appeals that people




80 | .

DEITRICK WILLIAMS —— DIRECT EXAMINATION BY MR. HEMLEPP

‘l. 4
1 ! fi;ed through the appeal office or whatever, and he gave °

2 Jlme a stack of those papers. But then, you know, -after th§

3 judge ruled, I didn't never hear nothing about an appeal.

4 Q. Was an appeal ever filed in your case?

5 A.. Not that I know of.

Q. Did you have an opportunity to talk .to Mr. Smith .«

after the trial?

- No; siriasI wroteshim the mail.
9 !HQ'“' You wrote him?
10 IIA. Yeah, when I found out I didn't have an appeal

11 through the appeal office.

12 | Q. Ckay . Through the appeal office through the court? .

13 A. I found out that way.

14 || Q. And did yoﬁ find out whether you had time to file an

s |

-appeal .at that point at the ---had the time run already?;‘
16 A. % know from my first trial that you have ten days. :
17§l And, you know, I was hoping -— I was thinking that he

18 N would, yoﬁ know, because(he.filéd for me on the first case 1~
19 that he would follow up with what we diécussed, before the
20 Iljudge came and, you‘know,.gave his verdict or whatever.

21 But I didn't know.

22 Q. Okay. So had you appealed, would you have wanted to-

23 appeal the process of the direct indictment?
24 | A. Yes. Yes, sir.

25 Q. Would you have wanted to appeal the ruling based upon
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DEITRICK WILLIAMS -— DIRECT EXAMINATION BY MR. HEMLEPP

81

25

1 the argument your lawyer made regarding whether you were
2 correctly charged?
3 A. Yes, sir.
4 Q. Would you want to appeal the bench trial?
5 A. Yes, sir.
6 Q. Would you want to appeal the ruling of the court at
7 the conclusion of the case finding.you guilty of indecent
8 exposure rather than finding you guilty éf the
9 || Lesser—-included offense?
10 | A. Yes, sir.
11 0. With regard to this, is there anything else you
12 believe that Judge Kinard needs to know before he rules iﬁ
13 this matter?"Okay. Thank you, Mr. Williams. Answer any
14 question the attorney general may have.
" 15 MR. HEMLEPP: Your'Honor, thank you‘very much.
16 _MR. RUTLEDGE: No questions from the state, Your
17 Honor.
is THE COURT: Okay. You can step down.
19 THE DEFENDANT: Thank you.
20 MR. HEMLEPP: Your Honor, the applicant would call
21 || Mr. Phil Smith to the stand.
22 PHILLIP SMITH, after having first being duly sworn,
23 || testified under oath as follows:
24 ’ MR. HEMLEPP: May it pleaéé the Court, Your Honor.

DIRECT EXAMINATION
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10

. PHILLIP SMITH -- DIRECT EXAMINATION BY MR. HEMLEPP

1 HBY'MR. HEMLEPP
2 WWQ Mr. Smith, you heard the testimony of the applicant -

3 that you represented him at his jury trial on June 19.

4 || A. It was a bench trial. It was a jury trial. I was

5 standby. I had actually gotten relieved on his earlier

‘bench trial, but:I did file his appeal on that as I was.

'éu‘ trial. That's correct. v .l i e oaeds
9 'IQ. I apologize. 1It's my mistake. I meant to -say bencH;
10 trial. 1I'm so used to saying jury trial. 'However, your

11 answer went forward into a fact that Judge Kinard may not

—
o ——

12 know. Could you explain your ansﬁerxfurther, the fact
13 there was é jury trial, that there was an appeal filed,
14 but it wasn't in this case?  Expand that for Judgé Kinard.
i5 A.. Sure. I-was originally appointed I_belieyé it was 1
16 I Septembervof 2012 to a different indecent exposure case

17

that he's talking about. At some point in time dﬁring.

18 that representation, he picked up thé indecent exposure

19 charge which he testified about While he was in dgtention
20 center here. When they were calling the first case to

21 trial, he was dissatisfied with me and asked the judge.

22 that I be relieved as.counse;. I was appointed‘standby.
23 He represented himself at that trial, was found guilty by
24 a jury, but I did tell him I_would file-the appéal for him

25 in that case and filed that appeal.
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PHILLIP SMITH —- DIRECT EXAMINATION BY MR. HEMLEPP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

He did not ask I be relieved for the indecent
exposure from the ‘detention center, the one he testified
about, so I did represent him in that case that was a
ultimately a bench trial in front of Judge McMahon.

Q. In that case we have a transcript, Judge Kinard has a
transcript, and the transcfipt speaks for itself. You
represented.him.' You also made several»legal_arguments.
Ultimately, Judge McMahon agreed that there was a
lesser—included offense, but found the evidence supported

the greater offense?

“A. That's correct.

Q. Had you and your client talked about his desire to
appea; some of these legal issues that have arisen in the
bench trial?

A. We have.

Q. And when did that take place?

A. While the trial was ongoing at various breaks or
opportunities when.we were sitting at the table as he
described.

Q. And did he indicate a desire he did want these issues
appealed?

A. He did.

Q. " And ultimateiy was that appeal‘perfeCted?

A. It was not.

0. Was there a reason why it wasn't perfected?

83
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PHILLIP SMITH ~—'DIRECT EXAMINATION BY MR. HEMLEPP

! 1 A.  Yes. ‘When. he was‘sentenced; Judge McMahon gave him
2' concurrentiseﬁtencing and did not orderithe‘registry.
3 There was to be an evaluation. In the courtroom, I asked
4 if he was okay with it. He said yes. I took that to mean

that he didn't want to go through.with it, but knowing .

didn't tell&himﬁﬁ*Aﬁd'reviewwthe»tranSCriptjiﬁdic&tes th%& ;

 the judge didn't indicate he had the opportunity to
appeal, so I did not file it then.

I did contact appellate defense who was representing
him on the other case and mentioned this, asked could they |.
do something, but the time had. lapsed. for filing the
appeal. )

Q. So the appeal wasn't filed. Wou;d it be fair td
characterize tﬁét as aﬂ;oversight?

A. Yes, it is.

0. It wasn't purposeful, it wasn't a.decision, it was
really a miscommunication énd oversight?

A. .That's correct.

Q. Answer any question the éttorney general may have.

MR. HEMLEPP: Thank ypﬁ, Your Honor.

MR.lRUTLEDGE: Just a couple questions, Mr. Smith.

CROSS;EXAMINATION

25 BY MR. JOHNSON
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PHILLIP SMITH - CROSS-EXAMINATION BY MR. JOHNSON

85

1 Q. As far as the bénch trial was concerned, did you

2 discuss the advantages and disadvantages of a bench trial
| 3 vefsus a jUry.trial with Mr. Williams?

4 A. We did some. I was sort of surprised that he wanted
5 a bench trial, but I understood his reasoning because he

6 had just been through a jury trial and thought that the

7 jury knowing that he was already incarcerated Qhen this

8 incident occurred would be difficult for them to put

9 aside, and he wanted to argue the legal issue of the
10 lesser—included offense. So I understood his‘reasoning.
11 [l 0. And did you argue against the procesé of the direct
12 indictment?
13 A. We did. We made a motion —— I believe it's in the
14 record. He —— Mr. Williams was always of the opinion that
15 he should have been'tried for the ché#ge that he was

i6 originally charged.

17 Q. Did you ask for the'lesserfincluded offense?

18 || A. T did. 1In fact, Judge McMahon agreed to, in effect,
19 consider the.leSSer, so did consider it a lesser—included’ N
20 || cffense. So we won that portidn, but he ultimately

21 decided the greater‘offense waé the appropfiate (sic)

22 based on the evidence the state had bresentéd.

23 MR. RUTLEDGE: That's all the queétions I have, Your
24 Honor. Thank you.

25 _ MR.:HEMLE?E: Thank you, Your Honor. I have nothing.
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THE COURT: All right. Step down.

THE DEFENDANT: Thank you.

MR. HEMLEPP: Your Honor, for the purposes of
‘housekeeping, if I coﬁld ask the. Court before I rest to
make sure the court record is complete.

THE COURT:: : Yeah, it's complete:.

It's got senteneiné

_'MR;aHEMEEEP::?OkayL;iThankﬁyéuicxourxHonQr.;rEheas}:*
applicant rests.

THE COURT: All right. Now, why is it he possibly-
wants to appeal? I don't upderstand; He's got concurrent
time. I mean, Lord knows -- waste of everybody's_tiﬁe_
even if he had -an appeal on his trial. If thé judge hadf
hammered - him I could understand, but -he's no legal schola?
I wouldn't thinkfgsg:whyfdoes:he"justrwant,tq,fool Withf;.
that? | | ‘

MR. HEMLEPP: Your Honor; my client —— in my
discussions with my clientp,my client adamantly believes
he is not guilty of iﬁdesent exposdre; although he would -
admit to being guilty of the ;esser—included offense.

THE COURT: Well, the evidencé.was presented in frqnt
McMahon who made a full -finding sn that, and he's going to

Il give him as good a break as anybody. And he's —— if I set

it aside and he gets a new trial on it, even if he's

successful on the appeal, he's incarcerated when it
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allegedly occurs, he's.going to be done then. 1 don't
understand why we're here.

MR. HEMLEPP: I discussed with my client if it's

overturned and he's retried, he may not get consecutive

sentences. He could get —— he could not get —-—

THE COURT: He could get consecutive.

MR. HEMLEPP: I have discussed that with my client
and he indicated to me he wished to go forward.

THE COURT: Why? Why did he tell you he wants to go
forward? < Because the judge made a mistake after reviewing
everything and listening to everything? I mean, if he had
given him consecutive, it might be worth an appeal. It
just costs too much money to do that. Plus, doesn't look
like he'd be successful on appeal, does it? Doesn't he
have to establish thaﬁ?

MR. HEMLEPP: Yes, sir.

THE COURT: I —-- just in his~bést interests, I'm just

‘going toldeny it since it doesn't look like he would win

on appeal.
MR. HEMLEPP: Thank you, Your Honor.
'THE COURT: Incidehtally, I'd been a judge about four

months. I'm in Greenville. We didn't have judge's

87

24

25

schools back then, and they did that in front of me. They
wanted to do a direct indictment,lyou know. And so

fortunately I had two judges‘in the courthouse, I thought.
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1 ;ia11 that."

Traxler was there, who is now a federal judge, and Judge d
Pyle who is -- still does some. So I asked Judge Pyle.

He said that would be fine. ﬁe lets them do that all the
time. I asked Traxler. He said, "No, man, don't let them

do that. Make them go back in front of the grand jury and

evérybodyAwaSrthére.ready;to;gouwith the trialy., so. I juSt;

%

let it go. There was no appeal from that. That was ——

answered his question. But having made that ruling 26

years ago, I'll stand by it today.

MR. RUILEDGE:V Thank you, Your. Honor.

THE COURT: And I think-it's in his best interests.x
It's clearly not in his interests...

MR. RUTLEDGE: There is a risk to going forward and &
succeediﬁg in the case, which I discussed with my client. 

THE COURT: That's his choice. Of ‘course, you've got
time to file an appeal from my‘ruling_once you get. a copy
of the order, and the order will actually say that in |
there, will put that in there just in case(the judge
forgets to tell you that, you know. But looks to me like
it's in your best intérests just to -- you won't have that
much longer to serve, dQ you?

MR. HEMLEPP: i_don't:believe so.

THE COURT: He wou;d be out before.his appeal got up
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89

1 there.

2 MR. HEMLEPP: This is a 65 percent case, Your Honor.

3 THE COURT: Court of appeals —- even before it could

4 be 6rdered you'd be out on both charées.' If you éppeal

5 and win, they reindict you on that, you're lJooking at --

6 clearly not going get consecutive if you get convicted

7 because you've already maxed out on it. So..

8 MR. HEMLEPP: Yes, Your Honor.

9 rr THE COURT: Another thing to think about. But in the
10 United States, you have the absolute right to appeal. |
11 MR. HEMLEPP: Yes, sir. He's set to be released in
12 January.
i3 THE COURT: Goodness. Won't even get docketed.

14 MR. HEMLEPP: Thank you, Your Honor.
15 (Whereupon, the proceedings were concluded.)
16

17
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