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Appellant,

State of South Carolina, Respondent.

MOTION REQUESTING LEAVE
TO PROCEED IN FORMA PAUPERIS

The Appellant hereby motion this court to proceed in forma
pauperis because he is without the required filling fee at
this present time.

Furthermore,Appéllant will point out that he is attacking
his conviction and sentence which should come without the filing
fee on appeal. Appellant will provide this court with a detail
history of the case with attachments £o support his position.

On January 32,2006 the Appellant filed a statutory habeas

corpus. Antonio Antonio Gordon v. State,Case No: 2006-cp-46-

0010. fee attachment (1) (Babeas Corpus). Dismissed with
prejudice on 4-20-07.%ze Attachment (2) (oOrder of dismissal).

See Fnl

Fnl This Eabeas was rachacterized as a PCR application.See
ttachment (23) (letter from Clerk).
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yas was a conflict of interest

e Rogers Couch granted
S

nt relief for which 12 did not ask ané failed to consider

tha merit of the claims that challeng=d the convic:tion andg

- . s .
sentence.See Attachment (5) (Order granting relief). Appellant's

Counsel failed =o file a Rule 59(e) and notice of appeal at

.

Cn February 2,2015 the appellant filed a s=cond S.C.R.

Civ. Proc. Rule 60(b)(5)-Austin v. State,40% S.E.2d 2395

(1991) Belated Appeal on judge Couch Order issued on January
21,2008.8ee Attachment (5) (Appellant's second Rule 60(b) motion)
on March ©,2015 Judge Hayes issued an order dismissing the
Rule 60(b) motion without prejudice finding he was not a conflict
of interest,Appellént seeked to have the same claims consicdered
a second time that had already been ruled against him,and that
appellant's Austin review must fail be cause he was granted
the relief he asked for in his motion.See Attachment (7) (Order
filed March 92,2015).

Oon March 23,2015 appellant filed a Rule 59(e2) motion on
judge Hayes Order 1issued March 92,2015 pointing outh several
error of law in his Order of dismissal. He recused himself
and the Honorable Daniel D. Hall presided over the case sub
judice and on Aapril 20,2015 the Honorable hall issued and order
denying relief on several error of law.See Attachment (8) and
(2). Seas Fn2

The appellant attempted to file a second Rule 59(e) motion
to preserve his claims for appellate review specifically that
he file his "first" Rule 59(e) on time but the clerk of court
failed to process his filing and the motion back unfiled.

See Attachment (10) (second rule 59(e) motion). Apparently
if this court does not allow the appellant to proceed in forma

pauperis the appellant right to access the court's would be

A



violated seriously where Gordon has been deprived his right

to seek redress on his jurisdiction claims and deprived the
opportunity to appellate review on the erroneously decisions
issued by the lower courts. Therafore, this court should grant
appellant's motion to proceed in forma pauperis so appellant

could seek redress on his claims. IScdd(& N, (jnwwtc+(6u+/
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Conclusion

It is respectfully asked that this Honorable Court grant

appellant's motion to proceed in forma paupsris.

e s

Antonio CGordon, 4259798

This 2%“\ Day of May.2015
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CERTIFICATE OF SERVICE

i,Antonio Gordon hereby certify T served respondent with

Appellant's motion requesting leave to proceed in forma

pauperis on.

ARttorney General Office

Ashley Anne mcMahan,Esquire

P.O. Box 11549

Columbia,S.C. 29211
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Petitioner,Antonio Bordon,hereinafter Gordon an inmate of the
South Carolina Tepartment of Cerrections,;is seeking release fronm
incarceration amd‘reépectfully reques%s %hat t&is Goﬁrt grant a writ

South CGarolina toivacate Bordon's sentenge -3 and sét a hey Lrial.

Thege isgues bring i.,'nito" the legality of tlie Patitioner's deténtisn,

and he entreats this Court to weigh this arguements carefully and

to not allow the delay in their presentation.in inures to this prejudic

JURISDICTION

. The Supreme Court of South Carolina held that relief pursiwant
to a writ of habeas c¢orpus,is appropiate when there has heen a
violation,which,in the setting constitutes a4 denial of fundemental

fairnéss shocking to the universal sense of justice,Butler v. State

302 S.C. 466,468,397 S.E.2d4.87,88 (1990)."The general and central

office of the writ of habeas tbrpﬁs is to test the legality of a

(Quoting Walker v. Wainwr1ght 390 U.8. 335,88 S.Ct. &§%§39<E‘E?§.1215

(1968).
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QUESTION PRESENTED
1.I8 petitioner guilty plea involuntary (a)?
2.1s petitioner guilty plea involuntary (b)?
3.Petitioner was denied due process;petitioner pled guilty without
the ability to withdrewn plea where double jeopardy issue was
prejudice? :
4.Petitioner due process right were violated where statement on
appeal was inadmissible if petitioner went to trial rather theén
plea guilty?? '
5.Petitioner vwas denied due process where he was allowed to plea
guilty under unambigous statute children's code of laws?
6.Did General Session Court lack jurisdictionm in accepting petitioner
guilty plea,vhere jurisdiction had not been relinquished by the
- family coute? |
" 7.8hould a sixteen year old charged with a Class 4,B,0C, 6; D felony
gpecified in 8.C. Code Ann § 20-7-6605(1),receive a competence
hearing under due process of law Before'the solicitor use's his
discretion in trying the child as énjé@ulﬁ? ’
8.Petitioner was dentéd- due procéss‘where~5;ate psychologist was
gualified to testify o pgtitionér“cqmpemence to stEad Erial buat
was not licenses as z psychologist under South Carolina law and

regulation?




STATEMENT OF CASE

On October 15,1998,the York County Grand Jury indicted the petition
ifor murder ,three c¢ounts of péﬁSeséian of‘a firearm during the conm-
ission of a violent crime,two counts of attempted armed robbery,
possession of a firearm by a person under twenty-one,and criminal
conspiracy.

0n July 16,1999,the petitioner pled guilty to all charges.On
July 19,1999,the Honorable John €. hayes,IIT,sentenced the petitloner
-to thirty years for murder, fxve years for each coint of posSession
of a weapon during the commission of a violent crime,ten years for
each count of attempted armed robbery,and five years for criminal
conspirdcy and five years for possaession of a weapbh wider twenty
one, . a ‘

A timély Notice of Appeal was filsd on pétitinﬁéf’é behalf and
an appeal was perfected,The South Carolina Court of Appeals was
dismissed.State v. Antonio and Monta Gordom,0p. No. 2000-UP-747
(S.C.Ct.App.filed December 6,20000).

Petitioner filed for post-conviction relief June 15,2000,.The
respondént wmade its return on May 2,2001. An evidentiary hearing into

the matter was convened on July 29,2003,at the Richland County
Courthouse.Petitioner post-conviction was fenied August 18,2003,by
Honorable J. Ernest Kinard.This Court subsequent deniéd a petition
for writ for certicrari.Petitioner now raises issues that are not
cognizable under the PCR act,



STATEMENT OF FACTS

On July 23,1998,Gordon got arrested for murder,two counts of
attempted armed robbery,three counts of possession of a weapon during
the commission of a wiolent crime,possession of a weapon by & person
under twenty-one,and criminal conspiracy.Petitioner's mother retained
counsel to represent petitioner on July 23,1998,counsel reguested

to sée his client which hHis regquest were denied.Petitioner made a

self-incriminating statement.The first statement petitionér made:

he denied any involement in the crime,the second statement.petitiOnér
confessed to the alleged crimes.

Petitioner proceeded to pre~trial on the following dates,July 12,
1%, & 16,1999,During the pre-trial'petiéigpér counsal drgued to the

.court. several issues that he felt was in violation of petitioner's

Constitutional rights,.Counsel argued that it showld be a séparite .
trial that of his co-defendant's being that petitioner had a Ilow
IQ that of 68,The State did not have probable causé to afrest the
petitioner,petitionér statemeént to the police should be snrpres&éﬂ
dye’;q-pgtitioner age and his limited of understanding at the tims
the self-incériminating statement was made,and finally,petitioner
statement's should be surpressed due to the police did not have
probable cause to-arrest. - ,
-Counsei.reqmestéﬂ that petitioner be evulated by Dr.Jonathan
Venn,which hé testified that he could not come to an opinion to
whether the petitioner was cofmpetent to stand trial,or whether the
petitioner was mentally retarded.Dr.Jonathan Venn,testified that he
did not have no back-ground information,nor did he get the thance
to speak with petitioner family members to try and see if he could
have came up with dany heélpful information.However,the State requested
;hat-pgtitiqner ander-go evaluation to determine whether petitioner

‘was competent to stand trial.De.leslie N. Sandler readered an

opinion that petitioner was competent to stand trial,and that
petitioner was not manrally'feﬁafdeéw

The trial judge ruled that he agree with the State}s“opinipn that
petitioner wvas competent t¢o stand trial.The trigl judge also ruled
that petitioner statement's was allowed i?io trial and that they

will not be admissible at trial.Thereafter the judge ruled. that




petitioner was competént to waive his Miranda rights,and that the

police had probable cause to arrest.Thereafter,the petitiomer pled

guilty to all charges.Petitioner recieved a letter from the South

Carolina Board of Examiners im Psychology dated January 9,20ﬂ2
stating that"™DR.LESLIE N. SANDLER" is not and has not been "licensed"

as a psychologist in "Séuth Carolina¥



INVOLUNTARY GUILTY PLEA{A)

Entering a guilty plea résults in a waiver of several constitation
rights,;therefore the due process clause requires that guilty pleas
are entereéd inte ¥Yoluntarily kaowingly and dntelligently by defen-

dants.Boykin v. Alabama,395 ¥.S. 238,89 S,Ct.1700.The United Statas

Suprene Court has held that before a court cam accept a guilty plea,
a &eiendanf must be advised of the donstitutional fights'he or she
is waiving.Id.Spécifically,a defendant must ﬁe-aWare of the priv-
ilege against self~incrimination,the right to a jury trial and the

right to confront onre's accusers.This court considered the reguire—

ments of a voluntary and knowing guilty plea in State v. Hazel,275
S.Cs 433,271 S.%.2d.602 (1980} and Dévér v. Stare;304 8.C. 433,
405 S.Egzd;ﬁg'(lggliglp addition to the requiréments of BOYKIN,a
defendant entering a guilty pie& mast be aware of the nature and
crucial elements of the offenss,the maiimum and masdatory minmum
penalty,and the nature of the constitutiongl rights being waived,ld.
[3=5] -

When dstermining issues rﬁlaﬁing-ﬁa‘gqilty pleas,the court will

consider the éntire regcofd,including the transeript of the guilty

pled,and the evidencge presented at the P.C.R, hearing.Harres v.

Leeake,282 §.C. 131,318 S8.E.2d.360 (1984).In this case,the traisc-
ripts of Gordon's plea on its face provides‘enough evidence to
hold Gordon's plea was not entered into vaiuntary‘br km&wing;k
defendant's kaowing and voluntary waiver of tlie constitutional
rights which accompany a guilty plea "may be accomplished by
colloquy between the court»aﬁd the defendant,between the court

and defendant's counsel or both™.State v. Ray,360 S.C. 431,437,




was undér the impression that he could reduce his rotal time

427 S,E.24.371,174 (1993).A1though the trial court is ﬁ§t reguired
to direct defendant's attention to each rtight and obtain a sSeparats
waiver,the record should ifdicate the defendant was fully aware

of the conseguences of his guilty p;.-e:a,s:;t;aste v, Iza.m-bert,;zQQ S.0.

574,225 S.F.7d.340 (1975).The eourt-failure to inform CGordon that
the nmurder charge carried a mandatory mianum sentetice of thirty
years without the possibility o6f earning "good behavior" and “work
creditsirendered the plea invelid.The mandatory minmum was only
mention in passing by the judge.

The judge informed Gordon that the offense did wot allowm for
parole,but he failed to inform Gordon that he would not he eligible
for any "good time" or "earn work ;cefé-déi-i’-;s’-";

8§ ék—iB-iOO(B) states in part:"a prisoner convicted of a "no
parole offense” against this State as defined in section § 24-13-109
and sentanced to the custody of the Department of Corrections,
including a prisoner serving time in a loeal facility pursnant te
a de§ignated facility agreement. anthorized by section § 24-3-30,
wﬁose record of conduct shows that he has faithfully observed all
the rules of the dnstiturion...is éntitled té deduction from the
term of his sentenc.,.However,no prisoner serving 3 sentence for life
'im:.gsfi-»sdn,m=em:f_ or a #mandatory minmum term of imprisoanent for thirty
years pursudnt to section § 16-3-20 dis entlﬂed to credits dander
this provision,

Gordon also pled guilty to &ttemptéd armed robbery.The judge
explained to him that he would have to serve B5Z of ﬁistenLencs.
Therefore,Cordon was under the impression that he would have to

do oily 85% of both sénténces,if Re exhibited good bekavior .Gordon

aectually serving by six years,when actually it could only be

, .




redugced by 1% years.Iavolving as it does,a liberty interest,the

court shoald scrutinize thé transcript c¢losely to determine if

Gordon's constitutional rights were violated.




INVOLUNTARY GUILTY PLEA(B)

The petitioner contends that his guilty plea was involuntary
and unintedligently madejand in violation of due process due to
the fact that petitioier siffered from a psycelogical chemical
imbalance Whichfhad’{N@T] yet been thoroughly examined nor disp~—

ositioned of bBefore thé petitionmer was called for plea and sentencing

in the York County Court of General Session on the date of July 19

1999.Trans.Pg.194(9-19):8ee Tramns,Pg.194(9-21)
Quote from the transcript of the record to show tlie court of the
ertidr of law:
9.You heard about his "limited wental capacity although he's
not retarded” because nobody's had the opportunity to do a
(fuvll examination)Br.Venn {diﬂ’ntj get to speak with the
family mémbers,they didn't know much &boﬁt Him but the records
‘from-?JJ3from 1998 and 1995 psycological check indicate bori-—
erline finctional IQ's, 1995 psycological shows an IQ 68.Df.
Venn IQ examination shows IQgﬁB,hezis_a individual that's
- easly lead a¥Féund.

Absent a "thorough psycological examination being allowed to hawve

been conducted on the petitiomer the petitioner contends that his

guilty plea was involuntarily unintelligently and in violatiom of

due process,and therefore,petitioner's guilty plea and time sentence

- should be vacated as a result of this action.Boykin v. Alabana,

Sapra,Moody v. uniﬁadetates,éﬁg F.2d,at 700;Durant v. Jnited States

410 F:2d.689.As the record clearly violated Rule 11 Federal Rules

of criminal procedures and ¥.S. Constitution lawg as defimgd hy the

U.S.CiA. 6th&lith Amendments as determined by the United States

Suprewé Court,and on that IPSO FAGTO,counsel should have withdrawn

q.
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the petitioner's guilty plea and trial judge erred in allowing
the petitioner to enter into a plea of guilty,absent a aﬁeqnaté
and thorough psycological examination which would have determined

if petitioner was competent to enter a plea of guilty.Tolliver v.

U.8.,563 F,2d¢.1117 (4th.cir.1997);U.S. v. Cain,653 F.2d.883 (4th.

Based on the allegged duve process violation and all the dbove
mentioned facts petitioner request that his case be vacated and

a new trial set.
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PETITIONER WAS DENIED DUE PROCESS,PETITIONER
PLEN GUILTY WITHOUT THE ABTLITY TO WITHDRAWN.

_PLEA ,WHERE -DOUBLE JEOPARDY ISSUE WAS PREJUDICE.

Sbﬁﬁ& Carolina statuté § 16—~23-490 provides that any person who
commits any felony under the laws of the state through the uée of
a dangerous or deadly weapon is also guilty of the crime of
"Possession of a weapon during the commission of a violent crime'
punishment by imprisonment fornnnt'more than five years,which
punishment shall be in addition to any punishmént provided by law for
the felony.Another §5.C, statute provides tliat any person convicted
of the felony of attemptéd armed robbery while armed with a deadly
weapon shall be punished by imprisonment for not more than twenty
years.Petitioner,as the result of an attempted armed robbery “in
vhich he used a firears,wsas. convictedin :§:;C.. State .Conrt of  both
Yattempted armed robbery and possession of a weapon during the
commission of a violent ¢rime anmd pursuant to the Statites was

sentenced to five years fof possesddion of a firearm duriag the .-

commission of & violent c¢rime and ten years consecutive for attempted

armed robbery,
The petitiomer seeks reversal of his convictions and senterce

for attempted atfmed robhbery on the ground that his sentence for both

Possession of a weapon during the commission of a violent crime

and attempted armed rdbbery-vialatéd:due.y;onesé and violated the
protection against,mﬂltiple pundghient fer.the'same-offenseAprpfid@d
by(the Double Jeopardy Clause of the'Fifth.Amendment as made
appliéable to the States by tlie Fourteenth Amendment.The petitidner

construes the commission of a violeut erime as defining thesane

He



cffense” under the test announced in Blockburger v. United States,

284 9,8, 299,52 S,Ct.180,76 L.EdeOS.,wheré the samé act or tran-
saction constitutes a violation of two distinct statutes,the test
for determining whether there are two offense or only ofie,is whether
each statute requires proof of a fact which the other does not.

Most recently,ifi State v. Haggard,the Missouri Supreme Court
reexamined its decisdions in Sours I,Supra,and Sours IT,Supra,In

light of the 1981 holding in Albernaz v. ¥.S:,450 ¥.5. 333,101 S.ct.

1137,67 L.Ed.2d 275.The Missouri Court;hgwgver;remained unpersuaded,
stating:

Until siich timeé as the Supreme Court of the United States declarés
pléarly awd unequivoecally that the Double Jeopardy Clause of the
Fifth Amendment toé the United States Constitation does not apply to
the legislative branch of government,we éannot do other then what we
perceéive to be our duty to refuse to enforce multiple pﬂnisﬁmEQtS‘
for the same offense arising out of a single transaction "619 S.W.
2d.at 51.

The Doublé Jeopardy Clause forbids either multiple prosecutions or

multiple punishment for the:s%me offense S¢e E,g.,North Carolina v.

Pearce, 395 U.S. 711,711 717-718,89 S.Ct.2072,2076-2077,23 L.Ed.2d

656 (1969);United States v. Benz,282 U.5,. 304,307-308,51 S.Ct 113

114,35 L.Ed.354 (1931),Ex Parﬁe-Lénge 1B;w%11,163,169 173-175 21
L.Rd.872 (1874).Petitioner was coniigted of both attempted armed
robbery and possession of a~weapom.during the commission of a violent
crime;and sentenced for both crimes.Had petitioner been tried for
'these two crimes in separgte trials he would nlainly have been
subjected to multiple prosecutions for “thg same offense" in

violation of the Double Jeopardy Clause.See Harris v. Oklaﬁbma,

e



433 U,.S5., 682,97 $.€t,2912,53 L,Ed.24 1054 (1977) (Persuriam)y¢

Brown v. Ohio,432 U.S. 161,97 S.Ct 2221,53 L.Ed.2d 187 (1977),for

. the reasons stated below,I do mot beleive that the phrase "tlie same

offense” should be interpreted to mean one thing for purposes of
the proliibtion against miltiple . prosecutions and something else
for purpose of the prohibition against wultiple punishment.
Artempted Armed Robbéry and Possession of & weapon during the
commission of a violent crime constitute theé same offense under

the test set forth in Blockburger V. United States,Supra,To punish

pétition&r for possession of a weajoﬁ ddiring the commission of a
vieléntACrimewthe state was not reguired to prove a single fact

in addition to what it had to prove to punish him for attempted
armed robbery.The punshment imposed for possession of & firearm

was not predicted upon proof of any act,stéte of mind,or resilt
different from that regquired to establish,attempted armed robbery,
petitioner was thus punished twice for the elements of attempted
armed robhery:once when he was convicted and sentenced for posse=—
ssion of a weapon during the ¢ommission of a violent crime.A S¢ate
has>wiﬁe latitude to define crime and prescribe the pnishment for

a given crime.For example,a State is free to prescribe two different
punishments (e.gja fine and a prison term) for a single offense.

But the Constitution does not permit a State to punish as tvwo crimes
conduct that enly constitutes one "¢ffense™ within the meaning of
double jeopardy clause,;for whenever a person-is‘subjéét.tﬁ-the risk
that he will be éohvictad of a crimé snder State law,he is "put
in jeopardy of life or 1limb" for the same offense is to have any real

meédaning,aState cannot be allowed to convict a defendant two,three

or more times simple by enacting separate statutory provisions

I3+
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defining-nomiﬁally distinct crimes,if the Dduble.Jeopardy'Clause
imposed no restrictions on legzislature's power to authorize multiple
punishment,there would be mno limit to the number of conviction that
a State could obtaiunw on the basis of thg-same act,state of mind,
and result.A State would be free to create substantively identical
crimes differing only in ndmeé,or teo create a series of greater and
lesser included offense of the éetond;the second lesser included
offense of the third,and so¢ on. |

Gontrary to the assertion of the Uaited States in its Amicus
Brief for United States as Amicus Curiae 18-19,the entry of two
convietions and the imposition of two sentence cannot be Justified
on the ground that the legislature could have simply créated one
crime but prescriﬁeﬂ harsher panishment for that crisie.This arguensit
incorrectly assumes that the total sentence imposed is all that
matters,dnd the number concerns und erlying the Double Jeopardy
Clausse when ﬁnltiple charges are brought,the defendant is "put in
jeopardy" as each charge.To rétain his freedom,the defendant nust
obtain.an~aquittal oa:all chargesito put the defendant in prison,the
prosecution need only obtain a single guilty verdict.The prosecution
ability to bring multiple charges inmcrease the risk that the défen&an+
defendant has been arrested,charged and brought to trial on several
charges may suggest to the jury that he must be guwilty of at least
one of those crimeés.Moreover,where the proseciition's evidence is weak
its ability to bring multiple charges may substantially enhance the
possibility that,even though innocéﬁt.the defénd&n;~méy be found
guilty ofi one or dore charges A5 &§ result éf a compromise verdiet.

the submission of two charges rathér thdn one gives the prosecution

! lq .




"the advantage of offering the jury a choice-a situation which
is apt to induce a doubtful jury to find the defendant guilty of
the less serious offense rathei than to céntinue the .debate as to

his innocence."Cichos v. Indiana,87 S.CE.271 (1966).

waever,in petitioner case he was denied due process ,petitioner
pled guilty without the ability to withdrawn plea,where double
jeopardy issue was prejudice.In vioiation of the Fifth,Sixth,and
Fourteernith Amendment to the HUnited States Constitutional.

For the foregoing reason's the petitiomer should he granted a

few trial.




.PETITIONER DUE PROCESS RIGHT WERE VIOLATED WHERE
STATEMERT ON APPEAL WAS INADMISSIBLE IF PETITIONER *

WENT TO TRIAL RATHER THEN PLEA GUILTY,

Defense counsel testified he told Gordon he could go to trial

dand still challenge "all this".However,defende counsel alsc told
Gordon he did not have a defense and "even if we win on the issue
of the statement being kept out,the fact of the matter is you have
got your three co-defendants [who are] going to testify against
you".You can!t testify.You've got this other person out there,the
victim.App.477,1.1-0 478,1,5.Gordon unequivocally testified Hhe
would not have pled guilty and would have insisted on going to trial
if he kaew he was waiving the right on appeal to challenge the isspe
af his statement being invulantary and coerced.

~In Shirely v. State,306 S.C. 241,411 S.E,2d.215 (1991),this court.

held defense counsel was ineffective for failing to advise petitionaz

prior to his guilty plea that his sﬁatemengﬁ may have been involumtar
becdusé the investigatimg officer promised him a four-year cap.The
court noted that statements are inadmissible at trisl when they are
involuntary,or the result of a promise,State v. Frnkl@n,29§ S.C0. 133
382 §.E.2d.911 (1989). | - "

As here,Shirely,testified he would have insisted on goinz to brial

to chailenge his involuntary statement had he been properly advised.
Shirely v. State,411 S.E.Z2d.216

Furthermore,defeQSE counsel's arguement in this case that Gordon's

statement was involuntary was méritorious.The Fifth Amendment
guwarantees the right to speak with counsel upon request in a cust-
odial setting.Bdward v. Arizona,451 U.S. 477 101 3.Ct.1880 (1981).
It is true that where a suspect,such as Gordon,is indecisive in his

request for counsel,the police need ndt always cease questioning..
Davis v. United States,512 U.S. 452,114 $,€t.2350 (1994).Yet this
is &n unusual case.Gordon was a juvenile and as a juvenile he did
not possess the authority to waive his right to counsel without
his parent or legal gaurdian's consent.
The U.S. Supreme Court has held that a person accused of crime
“required the guiding hahds of counsel at every step in the proceedln
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against him,Powell v. Alabama,287 U.S. 45 (1932) and that constit—

dtional principle is not limited to the presence of coinsel's

presence at trial,fhe-actused is giiaranteed that he need not stand
informal,in court or oiit,where counsel's absence might derogate

from the accused's right to a fair trial.United States v. Wade,

338 U.S8. 218 (1967).According,¥the principle of Péwell and suceeding

cases requires that we scrutinize any pretrial confrontation of the

accysed to determine whether the presence of his counsel is nece-
ssary to preserve the defeandant’s basic right to a fair trial as
affected by his right meaningfully to cross—-egaiine the witness
against hin and to have effective assistancé of counsel at trial
itgelf.It ¢alls upon us to analyze whether poteatial saubstantial
tation and the ability of counsel to help avoid that prejudice,™
Applying this test,the Court has held that "eritical stages"

inc¢luding the pre-trial type of &rraignment where certain rights

may be sacrified or lost,Hamilton v. Alabama,{(1961) and the pre~trial

line up,United States v. Wade,;Miranda v, Arizona,({1966)where the

court held that the privilege against compulsory self-incrimination
includes a right to counsel at a pre-trial custodial interrogation,
The quéstion aiiSES,&..maY a SUSpecﬁ who has retained or beén appoint&&
counsel and or been indicted (or had other "adversary criminal
proceedings initiated against ,e.g,appeared at preliminary hearing

be gquestion or allowed to talk) ia the absence of counsel so loag

as he is given the Miranda warnings and vwaives his rights?The
difficulties raised by the intefpléy.of Massiah,supra,and Miranda

are illustrated by United States v, Durham,475 F.2d.208 (7th Cir.
1973),;wheére a three judge panel "split" three ways.Swgert,C.od.,

maintained that éven though deféndant had been informed of and waived
his Miranda rights,Massiah barred the admissibility of statements
obtained from him in the absence of counsel,since the police knew
that defendant had a lawyer and that the iéwyer had already represe~
nted him him at the preliminary hearing.Dissenting judge Castle
éttesééﬂ that the fdacts deémonstrate.deferndatit’s clear and knowing
waiver of any right to have his connéel notified of the intéarviéw

"and contended that Massiah and Méleod,supra,are "irreleyznt to
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"far both cases involved the dellberate acqulsitlon of 1nformatinn

under circumstances preventing an effective exeércise or waiver of

. rights to counsel.Pell,J.,concurring in part,agreed with the dissent

that a defendant already represented by counsel "may waive the
presence and assistance of that counsel,provided it very clearly
appears that the accused deliberately and understandingly chosé to
forego that assistance" but disagremed that the record demonstrated
defendant had done so.

AB.A.,Code of Profe551onal Responsibility DR 7-104 (A)C1) (1970),
provided that ddring the course of his representation a: lawyer
"shall not communicate or cause another to communicate on the subject
of the representation with a party he knows to be represented by a
layyer in that wmatter unless he has the prior comsént of the lawyer
representing such other party or by law:is'aubhorized to do soO.
"Considering United States v, Thomas,474 nga.110.(1ash Cir.1973),

viewing law enforcement officials as agents of the prosecution

attorney for purposss of this cannon and desming the cananon violated
evén-though defendart requested the irnterview with the Federal agents

and then read and signed a Miranda waiver of rights form before

making a statement."{The Cannon] is obvisiously 1ot something which

the défendant alone can waive.'

The: Thomas case{hHWEver;reflects a-¢i§tihct1y minerity view.Most
¢ourts take the posirion that tle police may question a prisoner
known to be represeated by counsel without notifying his Iawyer
of their putpose.See e‘o.,Unlted States Y Vasqnez 476 P.24.730
(5th Cir.1973);Coughlam v.. Hnlted States 391 F.24d. 371 €9th Cir.,1968)
(foreful dissent by Hamley,J),sharply c¢riticized in note,1968 Duke,
L.J.8l16;People v, Patterson,39 Mich.App.467,198 N.W.2d.175 (1971)
{foreeful dissent by Levin,J.);State v. Graham,59 N.J.365,283 4A.24
321 (1971).Most courts haye even less trouble.ﬁpholdiﬁg the adamissi-

bility of the statement when the person represented by counsel
initiated the convérsation otr réquest an interview with particalar
nfficer,See e.g. United States v. Grisp,435 F.2d.354 (7th Cir.1970);
Reinke v, U,8.,405 F.2d.228 (9th Cir.1969);8tate v. Sample,107 Ariz

407,489 P.2d.44 (197%).
People v, Arthur,22 N.Y.2d,325,239 N.E.2d.537 (1968),holds that
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Yonce an attorney enters the proceeding,the police may not guestion
the defendant in the absence of counsel unless there is an affir=

mative waiver,in the presence of the attorney,it is tle defendant's

right to counsel,and that ™there is no requirement that the attoraey
or the defendant request the police te respect this right."

Footﬁotg 35 to the Miranda opinion and the lawyer's right to assisd
a "cleint” who does anot ask for,or says he doesn't want any,assist-—
ance.Section 140,7(1) of the 1974 Model Code provides that counsel

who informs the station officer that hHe represents an arrested parson

. shall have prompt access to such person,by telephone,and in person

on counsel's drrival at any place where such person is detained

"and,further that "if no cbunsel for the arrested person isa't
present,similar privileges must be accorded to & relative or £rieﬁ§
of the arrested persoa."Consider also in footenste 35 teo Mirandda
the court Llooked back on ESCO BEDO as follows;The police also

prevented the attorney from consulting with his client independént

'oflﬁmy”oiﬁer constitutional proscription,this action constitutes a

viclation of the Sixth Amendment right to the assistance of counsel
and excludes any statements obtained im its wake"

Furthermoré,the public defender,npon Wis request and with due
regard for reasonable law enforcement administrative procedures,shall
be permitted to communicate with any persom in custody to determine
whether that person has counsel and,if such péerson desires that
the public defender represent him or her,to make an initial determ-—
jiration as to whether the persomn is indigent.Goridon's:die- pfocess
right.where violateéd when the Roeck Hill Police Departmeﬁx.refnsed
to ai&ow Gordon's counsel to interview him at counsel regquest;and
finally Gordon's dué process right were violated when counsel allowved

‘Gordon to plea guilty and waive on appeal the right to challenge a

Fifth Amendment issue to the United States Constitutiomnal,

For the foregoing reasons and facts Gordén case should be vacated

and a new trial set.
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PETITIONER WAS DENIED DUE PROCESS WHERE HE WAS ALLOWED
TO PLEA GUILTY UNDER UNAMBIGOUS STATUTE CHILDREN'S GODE
OF LAWS.

‘The: Supreme Court directed that,prior to transfer,a hearimg must
be held in which &certain rights are afforded to juveniles.Tn an
appendix to its opinion in Kent,the Suprems Court quoted,with app~
roval,a District of Goiumhia/policy memorandum which recited eight
factors to be considersd by the.Juvenile Cburt in making a transfer
decision.,Although the Supreme Court did nqt explicitly hold that

these factor's must be followed by lower courts.In Patton v. Toy,867 F.Supp.356

(D;S;C.1994)fét_362~the Court held,this court believes that these factors provided
excellent general guidence quoting the eight factors in Kent.
However,a juvenile waiver hearing wust measure up to the essential of due

process and fair treatment.Applicationi of Gault,387 U.S. 1,30,87 S.Ct.1428 (1967),

guoting from Kent v. United States,86 8.0t.1045 (1966)."Kent and Gault make it

unquestionably clear that Jlvenile Court proceedings affect a young person's
‘'substantial rights mist measiire up to the éssential of due process and fair treat—

ment.See Kemplen v;_Ma:yland,AZSZF.zé,l?z»C&tﬁ Cir.1970).However,In the Interest

of Shaw,274 §.C. 534,265 S,E.Zd,SZZ;S?é (iQéG),the Court encdurages. Family Court
judges in South Carolina to apply the principles of the Kent case when making
the decision of whether to transfer a child to adult court.With the increases
participation of juveéniles in more serious crimes, the Family Court judge will
be called upon to. make even more*transfér'decision;,and;the Kent case will provide
excellent guidence in assisting the Family Court judge to present records which
a review court can :consider in aumeaningfﬁl mapner,

With the onset of more of these cases,the burden on Family Court jidges will

be even greater,but it mist be remembéered that the objective of the Family Court

R
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is to provide measures of guidence and rehabilitation for the child and to protect
.soaiety,not:ﬁix‘criminal responsibility,guilt or punishment.Each "child" is
entitled. to due process a transfer to'adhlt court,and any reviewing court must
ensure that each “child" recieves such process,

See section. § 20-7-7605(1) and {10) If,during the pendency of a criminal or
quasi-criminal charge against ;,a child in & cifenit court of this state,it is
ascertained that the child was under the age of "seventeen" years at the time
of committing the allegé offensé,it is the duty of the éircitit court immediately
to transfer the case,together with all the papers,documents,and testimony connected
with it,to the Family Court of competent jurisdiction,"However,under the same
statutory subsection (10) authorize waiver -on the basis of ages fourteenm years
or oI&er‘is charged with an offense which,if committed by an adult,provides for
2 term of imprisominent of ten yedrs or more and thé child previously has: been
adjuaicated delinquent in family court or convicted in circuif court for two prior
offenses which,if committed by an adﬁit,cémmitteﬁvmagistrate shall bind over the
child for prppér criminal proceedings to a court which would have trial jurisd—
iction of the:offense if committed by an adult.For purpose of this item,an
adj&dication=orhcbévicticn is considered a second adjudication or conviction only
if the date of the commission  of thé second offense occurred sub-
sequent to the imposition of the sentance for the first offense.

In the case at bar,petitionet contends that'h;s-due process right
to a juvenile transfer i;»e-‘arin,g, were viclated wlen the prosecuter
failed to motion the court for proper jurisdiction,and obtain a
waiver prior to petitiomer taking @ guilty plea.Petitioner was
sizxteen years of age and turn'seventegn w@ile awaiting on trial in
the detention center,and was ultimately tried as an adolt upon
turﬂiné seventeen years of age.However,the solicitor in the present

case failed to look to subsection § 20-7-400 and 20-7-7605(1),(1D)
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whare petitiomer is entitled to a juvenile waiver*heariﬁg under due
process of law,and S.C. statutory.The arguement tﬁat the petitioner
was siztéen years of age and témmittedithe offensé’s murder and
several other felonies is ambigous because $.C. s%atute § 20-7-6605(1
defining a child is in violation of the United Stétes Constitution.
waever,infﬁhat statute S.C, legislature defined ; child as s person
less then seventeen years of age,then :gtated that a child is not a
person sixté&en jyears of age who commit a class A,ﬁ.ai ot D felony..

In William v. State,410 S.E,2d.563 (1991),the S.C. %uyremejéourt

[
i

held that penal statutes are construéd, strictly against State and in

favor of defendant.As here in the qaée at bar,8.C. statate § 20-7-

6605(1) is in favor of the petitioner and the Stat; of South Carelina
However,the S.C. Code Ann § 20-7-6605(1) not onﬁyAin favor-of the

‘fetitioner'and the State,it give no set guidlines in which the

prosecutor fugt go by to try such person sixteen years of age which

rendered the statutory unconstitutioanal in violation of due process.

‘For the foregoing reasons and facts petitioner case should

be vacated and a new trial set,
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SHOULD A SIXTEEN YEAR CHILD RECEIVE A COMPETENCE HFARING UNDER
DUE PROCESS OF LAW BEFORE THE SOLICITOR US'S HIS DISCRETION IN
TRYING THE CHILD UNDER S.C. CODE ANN § 20-7-6605(1)7

Petitioner conteads that while 5.8 . Code Ann § 20-7-6605(1) givé mo set
guidiines while the prosecutof i$ vested with the discretion in trying him as
an adult or child violates the petitioner right to due procsss of law.South
Carolina,vest tha prosscutor with the discretion in trying a child .as an adult
or child at the age of sixteen years.The United States Constitution give juvenile's
certain rights,one is if a child is going to be tried as an adult he must be

competent to stand trial as an adult. However,the prosecutor will not. know: whether

dome on the child before the child is considered to be tried as an adult.Therefore,
the theory assist his attorney and competeace to stand trial has to be determined
before the child is tried as an adult,Petitionei received s evaluation tpor
turning seventeen years old.In State v, Corey D,529 S.E.2d.20 (2000),a waiver

hearing that involye Carlos and ibby..Dr;Charleé:Sailof;the forensic psychologist

[

|

who performed the evaluation,the evaluation was done while the three defendant's
vas awaiting the juvenile waiver hearing to see whether the prosecutor,and the
familywcburt.judge-wili waivé there ¢ase to the court of General Session.However,
in the preseat case the petitioner wasn't given that chance to foresee that-if
'he was competent as an adult or function as a juvenile to stand ¥rial.The factors
in Xent v, Tnited States,Supra,will be-conSideneQ=in<determining whether-a. child
will be tried as an adult or remain in family court.In Kent,supra,locking at the
sixth factor,[The sophistication and maturity of the juvenile as determined by
consideration of his hqme,environmental,situation,emotiﬁnal attitude and pattsrn
of Iivinzl. In theApetitiQné} ¢ase that factor was not look at hor taken into
consideration. | _

Therefote,thé petitioner's due process right to the §.C. Constitutional and
the United States Constitutional was violated...

Fér the foregoing reason's the petitioner case should be vacated and granted

a new trial.
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DID GENERAL SESSION COURT LACK JURISDICTION IN ACCEPTING PETITIONER
GUILTY PLEA,WHRRE JURISDICTION HAD NOT BERN RELINQUISHED BY THE
FAMILY COURT.

‘The Supreme Court directed that,prior to transfer,a hearing must be held in
whiich certain tights are afforded to juvenile.In an appendix to its opinion in
Rent,The Supreme Court quoted,with approval,a District of Coluombia policy
memorandum which recited eight factors to be considered by the Juvenile -Court in
making a transfer de;msion,Aithough~ﬁhe Supreme. Gourt did not explicitly hold that
these factors must be followed by lower courts.In Patton v. Toy,867 F.Supp,356
(D,5.C.1994) ,at 362 the court lield,this court beleives that these factors provided

excellent general guidance quofing the eight factor's in Kent,

Howevér,a juvenile waiver hearing must messure up to the essential of Due
Process and Fair'TIEatmEthﬁpplica;idn of Bault,387 U.S. 1,30,87 8.Ct.1428,(1947),
Quoting from Kent v. United ‘States,86 S.Ct.1045 (1966)."fent and Gault make it
unqueStiOHaﬁlyICIear éﬁat Juvenileé Court proceedings that effect a youmg person's

substantial rights must measure up to the essential of Due Process and fair
tredtméﬂt.xémhle?AYm.Mérjland7428 F.2d.172 (4th Cir.1970).However,in Shaw,274 S.C.
534,265 S,E,Zé,SZZ'(1986),fhe'60urt encourages Family Court judges in South
Carolina to apply the principles of the Yeot case when making the decision of
whether to transfer a child to adult court.The objective of the Family Court is

to provide measures of guwidance and :ghéhilitation for the child and to protect
society,not to fix criminal responsibility,guilt or punishment.Bach "child"

is enbitled to Due Process a transfer to adult court,and reviewing court must
ensure that éach "child" receives such process.

In the case at bar the petitioner was sixteen years of age and was tried as an
adult without the ability to go béforega.Eamily-Cpuzt.Jnégegtd determirie whether
petitioner would be waived up to be tried asa Juvenile or an adult.Petitioner f-
grther contends that he received violation of his Due Process right where
jurisdiction had not been relinguished in favor of another court.Petitioner was
© gixteéen years of.age with only one charge that could carry the penalty of fifteéen
years of more In which that was burglary 2nd dégree,

Therefore,for the forgoing reasons petitioner received viclation of his Due
Proecess right. '
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PETITIONER WAS DENIED DUE PROCESS WHERE STATE
PSYCHOLOGIST WAS QUALIFIED TO TESTIFY TO PETITIONER
COMPETENCE TO STAND TRIAL BUT WAS NOT LICENSED AS

° A PSYCHOLOGIST UNDER SOUTH CAROLINA LAW AND REGULATION

Petitioner conteénds that he was denied due process during and
before his pre-trial and guilty plea.Petitioner was ordered to underg
a competénce evaluation before the petitioner proceeded to trial to
determine whether or not in fact the petitioner was competent to
stand tridal or whether the petitioner was retarded.Dr.Jonathan Vessd
who was retai&éd%%y patitioner counsel to:undetgo=a comptence
evaluation to determine whether or not the petitioner was competent
to stand trial,or whether the petitioner was mentally retarded and
competent to waive his Fifth Amendment right to remain silent.However
psychologist Jomathan Venn stated that he could not come uyp with
an opinion to whether the petitioner was competent to stand trial,but
did remder an opfon as to the petitioner competence to waive his
Miranda right to rémain silent,and stéted‘thét'petitioner could not
have voluntarily waive his Miranda right to rema1n silent.The
State argued to the court that £f they could not gét there own
psychologist to do the evaluation on petitioner that the weight
wonld not be equal and that the retained psychology by counsel could
get on the stand and teéstify that the petitioner is not. competent to
stand trial.Honorable John C. Hayes,ITI,order Gordon to umdergo’
another évaluation.

This evaluation was did by ﬁr.Lesiie<N. sandler ,Bd.D, a Psychologis
from dolumhié;ﬁquth‘ﬁarnlina who testified that the petitiomer was
compeﬁent to stand trail and that the petitioner were competent to
waive his Mirandd right to remain silent.Not only did the psychdlqgist
for the State testify that petitidnef was compétent to stand trial and
wailve his miranda right,his opinion rendered'theujudge opinion in
his rullng statlng the psychologist provided enough restimony to
shiow that the petltxoner was competent to stand trial.Petitionér .
~conténds that the psychologist testlmqnx is in violation of the
petitioner due process right,the right to receive a fair hedring
accafding to law;and the p&ychologist further in violation for

violating Séith Carolina statute of laws that read as follow:

25




§ 40-55-55 "Tt is unlavful for a persom to engace in the pratice of-psycholnqv
fin this State without obtaining 2 license from the board,except as otherwise
authorizediby this chapter,

As in the case at bar,the psychologist who evaluated petitioner was ot
license in the State of south Carolina.The psychologist in this case rendered an
opinion that the petitioner was competent to stand trial and waive his Fifth
Amenidment’ right to remain silént.For the forgoing redson's petitioner due process
right to the United States Constitutional énd:South_Carolina.Constitution where
violated, '

For tﬁe-ﬁargbing:réasanY$ the petitioner should receive a new trial and

afforded a. new evaluatioa.
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CONCLUSION
For the forgoing reasons. stated above,Gordon submits that he is eatitled to
a urit of habeas corpus and an order directing the State of South Carolina. to
vatate:and=set-a»new1triéi¢

Respectfully Submitted
S/ Y s 7 -

A@Gor&on#25§7§é

December_/(, _ ,2005
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MEMORANDUM OF LAW

Gordon argues that a decision by a Court not to entertain a re-
quest is not a final judgemeént on the merits.Ratherit is a decision
only as to whether the court should emberﬁain a case on the merits.
"Entertain has been defined as"To bear in siind or considerjesp.,to
give judiciel consideration to [the court then entertained motions
for continuance]."Black’s Law Dictionary (7th,Ed.1999),entertain,

Further they Key,opinion itself refutes the State's position.
The Court stated in Key: A '

Although article V § 5,0f the South Carolina-Constitpiian vests

this Court with authority to issue extraordinary writs and entert-
.. :ain actions in it's origimal jurisdiction,this Court's primary

func¢tion is to act as an appellate Court to review appeals from
“. the trial courts.In rule 229,SCACR,this Court indicated it will

not entertain mattérs in its original jurisdictionm where the

matter can be entertained in the ﬁrial-;ourts of this State.Only

when thére is an extrao¥dianary reason Siuch as eastion of sig=

nificant public interest or an emergency will thié court excersise
its original jurisdiction.Xey,385 8.C. at 116 406 S.E.2d.at 357
{emphasis -added). '

Gordon submits that the Suprene Eoﬁfns dismissal of his application

pursuant to Key i5 based upon the Gourt's determination that the
matter could be entertained in the trial courts and that no sigini-
cant public interest nor emergency existeéd.No mention of the merits

. of Gordon's request for relief was made (see Wilson_v¢ Mbqre,QQQ F.

Supp ). .

SWORN TO AND: SUBSCRIBED REFORE

NOTARY:. /.f, % .
wes__paf? S Lol

05
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{ (" Attachment (3D
STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
FILEDIRECERGR THE 16TH JUDICIAL CIRCUIT
COUNTY OF YORK ¥ Case No.: 2006-CP-46-0010
WITJUN =1 &M 6: L0
Antaniio Gordon, #259798, s %\,U) b 4w LTU N
Petitioner,  YgRK - Um‘y, st
v. ) ORDER OF DISMISSAL
) WITH PREJUDICE
-State aof South Carolina, )
)
Reaspondént. )
. )

* This matter comes-..before tha chré by way of a document filed January- 3, 2008,
and Saptionied “Pelitionerfor Writ of Habsas Corptis.” THe South Carolina Post Conviction
Procedure Act (the Act) comprehends and takes the pl'acel of all other commion laws,
statutory or other remedies therstofore available fcrcha"ll'en-ghg the validity of a conviction
aor sentence and rt must be used exclusivelyin place of them. S.G. Code Ann. §17-27-10
et seq. (Supp. 2001), |

E I. PROCEDURAL HISTORY

The Petitioner is presently confined inthe South Carolina Department of qurectioﬁs
pursuant to-orders of commitment of the Clerk of Court for York County. On October 15,
1998, the Yark County Grand Jury indicted the Applicant for murder, three counts of
possession of a firearm d.uﬁng. the eamyriissian.of 2 violent crime, two counts of attempted
amed mbbe_w,, pO'sseséion of a firearm by a person under twenty-one, arnd criminal
cénspiracy,. . _

On July 16, 1999, the Applicant :pléd guilty as charged. On July 18, 1999, the
Honorable Jéhn C. Hayes, ill, séntenced the Applicant ta thitty years imprisonment for
murder; five years for each count of possession of a weapon during the commission of a

violent crime; tei yearsf6r esch.count of attempted ammed robibéty, with 6he consetutive: \;‘\‘&L
Page 10of5 . ‘*}‘ :
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to the murder 'sent‘énca; five y.éars for criminal conspiracy; and five years for possession of
a weapon by a person under twenty-one years of age. Robert D'Agostino, Esquire,
represented the Applicant. '

Thie Petitioner fimely filed a 'noti’c;a of appeal and: an Aﬂd_ggs_ brief was submitted oni
his behalf. The Supreme Court of South Carolinia affirmed the Petitioner's convictions and
sentenca. |

The Petitiorier subisequently filed his first PCR application on Juﬁe 19, 2000 (2000~

CP-48-1414). Tara D. Shurling, Esquire, representad the Petitioner. The Respondent
made its return-on May 4, 2001, and venue was changed dus to judicial confiicts. An
evidentiary hearing was convened in Richland: County on July 29, 2003. The application
was denied and dismissed by the Honorabla J. Emest Kinard by Order dated August 19,

2003. '
The Applicant filed a timely nofice of appeal and a Johnson petition was submitted:

on his:behalf. The South Carolina Supreme Court denieq the petition forwrit of certiorari.

The Applicant ther filed a second PCR application on July 6, 2004. The

application was summarlly dismissed without a hearing as being successive and-b'a'rreq by

the statute of limitations. The Order of Dismissal was dated May 20, 2005. The Applicant
did not appeal the denial of his seco?nd: PCRapplication.

The Applicant filed a petition for writ of habeas corpus in federal court (2:05-3327-

MBS-R) on December 22, 2005, This pefition was denied by order dated February 16,

- 2007. . | _

Befére tt;as Court.are the Clerk of Court records, the South Carclina Department of

* The Respondent notes that the Applicant-filed.a second PCR application on August 21, 2001, (2001-CP-46-1866)
but thet it was merged with. 2001-CP-48-1414, .
Page 2.0f §
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Correctionis records, and the: pg‘ii'ﬁciﬁ for writ-of 'habe_a's corpus. Incorporated by reference.
are the Clerk’s records for aif previous: PCR- actions.
Il FINDINGS OF FACT AND CONCLUSIONS OF LAW
.fhis Court has reviewed the Clerk of Court records, the South Carolina. Departmient
aof Co:re'cjﬁon‘sv records, the records of the prior proceedings, and the petition for writ of
habeas corpus:

A habeas corpus petition must support the requested relief. Gibsan v, State, 329

$.C. 37, 495 S.E.2d 426 (1998); Hunter v, State, 316 S.G. 104, 447 S.E.2d 203 (1994).
Althaugh the altegations in the petition are to be treated as true, thie Petitioner must make
outa prima facie case showing he is entitled {o reliefand he must present sufficient factiial
allegations to support the petition before he is entitled: fo 2 hearing. Gibson, supra. -
" Towaranta hearing, the pefition must inciude the two allegations described bélow.
First; the pefition must anege the petitioner has -exhaust’éd- all available post-conviction
, 312 S.C. 436,

rélief (PCR) remedles. Gibsan, supra; Hunter, supra; Penriington v, State

441 S.E.2d 315 (1994). Exhausﬁbn includes filing of an appl’i'c_aﬁgn, the rendering of an
order a,diudi’caﬁrig the issues, and petitioning for, or anWiqgly ‘waiving, appeliate review.

Second, the petition must allege sufficient facts fo show why other remedies, such
as PCR, are unavailable orinadequste. Gibson, stora. PCR is not fendered *unavailable
or inadequate™ merely because the petitioner's application might be dismissed as
Successive. In fact, ahy matter which is tognizable under the Uniform Post Gonviction
Procedure Act, §.C. Code Ann. *17-27-1010-120,(1976 & Supp. 1965), may ot be raised

by a petition: for a writ of habeas corpus before the circuit or other Jower cotrts of this

State. Simpson v. State, 329-S.C. 43, 495 $.E.2d 429:(1998) {emphasis added); Gibson,

Page 3 of 5 \ r -
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supra; Keeler v..Mauney, 330 S.C. 568, 500 S.E.2d 123 (Ct. App. 1998). The Uniform
Post Conviction Procedure Act (the Act)is broadly inclusive and will rarely be inadequate
or unavailable {o test the legality 6f the detention. Sibson, supra. A petitioner may even
allege constitutional violations in PCR. proceedings. unless the issue could have been

raised by direct appeal. 1d.; Keeler v. X atney, supra. Thus, "a]-persan is procedurally

barred from patitioning the cireuit court for a writ of habéas corpus where the matter
alleged is one which could ha»)e been raised in a PCR application.” Keeler v. Mauney,
supra. *Furthermore, if a person is procedurally barred, his onty means of obtaining state
habeas corpus relief is o file & petition in the original jurigdiction of the Supreme Courf
$.C. Const. AL V, '8 1g2 . |

This Court finds that the Petitioners allegations fail to meet tha sta’ndard s required

for the issuance of this extraordinary wiit. Gibson, supra; Butler, supra. Therefore, the
petition should be dismissed.

In-addition, this Gourt firids that the claims made in the Petition for Writ of Habeas
Corpius could have. béer raised in & pfo.ét conviction relfief application, and to 4 large éxtent
were raised in his PCR application. Therefore, these claiims cannatbe raised in a Petition
of Habeas Corpus in the Circuit Courts of South Carolina. Accqrdingly, the Petition should
be summarily dismissed. | |

| it. CONCLUSION
This Caurt finds that the allégations raisad by Petifioner aré cognizable unider the Act;

therefore, they may riot be raised in this Writ for Habeas Corpus. Simpson, supra; Gibson, stipra,

? Befors a petitioner may procesd in the originaf jurisdiction of the Supreme Count, tha petition misst set out a
constitulional claim that mepts the standard deiineated in Butler v State, 302, C. 488, 367 S.E.287, Cert. deniéxd, 498
haboas carpus wilon : ® has been a constitutional vickation wiiich, in'the sefting, constifutes a.dénial of-

indamental faimess:shocking tothe universal senseof juslice. Gibson, supra; Butierv. State, 302'S.C. 488, 397 S:E.2d i
87 (1990); Penningion v, State, 312'S.C, 436, 441 S..2d 315 {1964), A
] . 1
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Keeler v. Mauney, supra. This Court finds that the Petitiorier is. barred from bringing a Writ of
Habeas Corpus} in the circyit cou&. Keeler v, Mauney , supra. The Respondent's Motion to
Dismiss the Petitioner's Writ of Habexss: Corpus is granted. |

IT 1S THEREFORE ORDERED THAT: |

1. The habeas compus. petition is DENIED AND DISMISSED WITH PREJUDICE:

2. The Petitioner is remanded to the Respondent's custody for thé completion of
his sentence,

ANDIT IS SO QRDERED!

Administrative Judge #&'5/
Sixteenth Judicial Circuit

Lpil  Zo g

- Yornds —_, South Carolina,

Page 5§ of 5
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Attachment (3>
CLERK OF COURT’S OFFICE

PO. Box 649, York, South Caroling 29745

January 30, 2006 T

Antonio Gordon 259798

Mccormick Correctional Institute F-1-A-164
386 Redemption Way

McComick » South Carolina 29899

Re: Petition for Habeas Corpus
Dear Mr. Gordon:

The documents referenced above have already been filed in the Clerk of Courts office as
a Post Conviction Relief and therefore cannot be retumed to you. If you are trying to file
your document elsewhere you will need to prepare the appropriate paperwork and
forward it to the correct office in which you would like it filed. The Clerk of Courts
office does not forward documents and would not be able to forward this anyway because

it has been filed in our office and we are awaiting direction from the Attorney General ag
to whether or not we are to appoint an attorney for you,

The copies of your documents were mailed to you the week of J anuary 23, 2006 so you
should receive them within the next week or so. o

Sincerely,

A
-

Lisa Bennefield
Assaciate Deputy Clerk

YORK COUNTY GO YERNMENT CORRESPONDENCE IS PRINTED ON REC, YCLED PAPER.
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
SIXTEENTH JUDICIAL CIRCUIT
) 2006-CP-46-010

N’

- COUNTY OF YORK

Antonio Gordon, SCDC No. 259798,

; {\W&D\'\N@‘“ﬁ -
Petitioner, ; ' _C;% r%: k;'j‘
v. ) ORDER GRANTING. & |
) RULE 60(b) MOTION?:“ o,
State of South Carolina, ) Egew
) 7 =
Respondent. ) B = or
: )

X b\(\m@k o ~
e

This matter comes before me on a Motion for Reconsideration under Rule 60(b). The

Petitioner, Antonio Gordon, requested an amendment and clariﬁcatfon of Judge John C. Hayes, II1.’s

Order dated April 30, 2007, ﬁled‘June 1,2007.

The Petitioner claims that the manner in which Judge Hayes’ Order reads might prej udlce

him from filing a State Habeas Corpus Petition in the original JUI‘ISdlCthH of the Supreme Court

Judge Hayes’ Order recites a quotation from Keeler v. Mauney, 330 S.C. 568, 500 S.E.2d 123 (Ct.

App. 1998), but does not recite in the Order that the Petitioner is not prejudiced to bring a Habeas

Corpus Petition in the South Carolina Supreme Court

The State’s representative, Ashley McMahan, does not dispute the Petitioner’s right to file

a Habeas Corpus Petition in the original jurisdiction of the South Carolina Supreme Court

Therefore, I grant the Petitioner’s Motion to Reconsider and amend and clarify Judge Hayes

Order that the Petitioner is without prejudice to bring a Habeas Corpus Petition in the original

jurisdiction of the South Carolina Supreme Court

ANDIT IS SO ORDERED.

/ ) Roger/L. Couch
A 47 1

, South Carolina
7

/,/_/7/ ., 2008. |
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
FILEDIRECERAR THE 16TH JUDICIAL CIRCUIT

COUNTY OF YORK G No.: 2006-GCP-46-0010
z&mun} [ tae

Antariio Gordon, #269798, DY J)d Amp mﬁ X
S L I
© Pelifioner,  YORK | GU&TY st o
\N

ORDER OF DISMISSAL Q(oé"
WITH PREJUDICE

V.

State of South Carolina,

Respondeént.

This matter comes. before the Court by way of a document filed January- 3, 20086,
and éaptioned “Petitioner far Writof Haboas Cotpuis.” The South Carolina Post Conviction
Procedure Act (the Act) coraprehends and takes the -plfacé of all other comirion laws,
statutory or othier rémedies theretofore available for challenging the validity of a conviction
ar sentence and lt must be used exclusivelyin place of them. 8.G. Code Ann; §17-27-10
&t seq. (Supp. 2001).

| _ i. PROCEBURAL HISTORY

The Pefitioner is presently corifined inthe South Carolina Department of Corrections.
pursuant to-orders of commitment of the Clerk of Court for York County. On October 15,
1998, the York County Grand Jury indicted the Appficant for murder, three ceunts of
possession of a firearm during the eatnrmission.of a viofefit:crime, two counts of attempted
armed robbery, possession of a firearm by a person under twenty-one, and criminal
conspiracy, .

On July 16, 1899, the Appl’icant‘ pled guilty as charged. On July 19, 1999, the
Honarable thn €. Hayes, ill, sentenced the Applicant to thirty years imprisonment for
murder; five years for each count of possession of a weapon during the commissionof &

AY

violent cfifme; tén years for esich count of aftémpted aimed robbeéty, with ene: consetutive: \/
Page 10of 5 \ (
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to'the murder sentencs; five years for criminal conspiracy; and five years for possessionof
a weapon by a person under twenty-one years of age. Robert D'Agosfino, Esquire,
represented the Applicant.

The: Pefitioner timely filed a notice of appeal and an Anders brief was submitted on
his behalf. The Supreme Courtof South Caroliia affirmied the Pétiticner's convictions and
sentence. |

The Petitionier sutisequently filed his first PCR application onJune 19, 2000" (2000
CP-46-1414). Tara D. Shurling, Esquire, reprasentad the Petitioner. The Respondent
made its return -on May 4, 2001, and venue was changed due to judicial conflicts. An
evidentiary hearing was convened In Rishland: Gounty on July 29, 2003, The application
was denied and dismissed by the Honorable J. Emest Kinard by Order dated August 19,
2003. .

The Applicant filed a timely nofice of appeal and a Johnson petition was submitted

on his behalf. The South Carolina Supreme Court denied the petition for writ of certiorari.

The Applicant then filed a second PCR application on July §, 2004. The
Respondent made its refum and motion fo distiss on Decémber 12, 2004. The
application was suiimanily dismissed without a hearing as being suceessive and-baired by
the statute of limitations. The Order of Dismissal was dated May 20, 2005. The Applicant
did not appeal the denial of his second PCR application.

The Appilicant fifed a petition for writ of habeas eorpus in federal court (2:05-3327-
MBS8-R} on: Decermber 22, 2005, This pefition was denied by rdér dated February 16,
2007. |

Befére this Court.gre the Clerk of Court records, the South Cardlina Department of

* The-Respondant noles thatthe Applicant filed 2 second PCR application on August 21, 2001, {2001-CP-46-1866)
but thet it was merged with 2001-CP-46-1414, _ .
Page 2.0f 5
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‘Corrections records, and the petition for wirit:of habeas corpus. Incorporated by reference.
are-the Clark's records for ail previous. PCR actions.
1l FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Gourt has reviewed the Clerk of Court records, the Sauth Carolina Department
af Corrections records, fhe records of thie prior proceedings, and the petition for wait of
habeas corpus:

A habgas-corpuis pefition misst support the requiested relief. Gibson v, State, 320
‘8.0, 37, 405 S.E.2d 426 (1908); Hunter v. State, 316 S.G. 104, 447 S.E2d 203 (1994).

Although the altegations in the pefition-are to be: treated as tiue, the Petitioner must make
out a prima facie:case showing he is entitied to relief and he must presefit sufficient factual
allegations to suppert the petition: before- he is enfitled: fo a hearing. Gibson, gupra. -
' Tawarraﬁt'a-he‘arihg,éthexpeﬁt'fcmmusti’nclhde:thatmal!egatbns':desmbedébéibw.-
First; the pefition must allege the petmoner has exhausted all available post-conviction
, 312 8.C. 436,

rélief (PCR) remedies. Gibsan, supra ra; Huntet, supra; Penn“g“ton v. State

441 8.E:2d 315 (1994). Exhaustion includes filing of an application, the rendering of an
order adjudicating the issues, and petitioning for, or knowmgiy waiving, appellate review.
Gibson, supra,

Second, the pelition must aliege sufficient factsto shiow why other remedies, such

as PCR, are unaVariableor inadequate. Gibson. supra. PCRisriot fehdered "uhavailable
or inadequate” mereiy because the pefitioner's application might be dismissed as
successive. In fact, ahy matter which is cognizable under the Uniform Past Gonviction
Procedure Act, §.C, Code Ann. *17-27-10 104201876 & Bupp. 1965), may not be raised
by & petition for a writ of habegs carpus before the gircuit or other lower couns of this
Stato. Simpson v, State, 329 S.C. 43,495 S:E.2d 429:(1998) {emphasis added); Gibson,

Pags3of 5
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supra; Keelér v..Mauney, 330 §.C. 568, 500 S.E.2d 123 (Ct. App. 1998). The Uniformi
Post Conviction Procedure Act (the Act)is broadly inclusive and will rarely be inddequate
or tnavailable to test the Jegality of the detetition. Gibsen, ,sgggg A petitioner é:aay- even
allege constitutional violations én PCR procesdings; unless the issue: could have baen
raised by direct appeal. 1d.; Keeler v. Matney, supra. Thus, "[a]:person is procedurally
barred from petitioning the circuit i:éur‘t for a writ of habeas corpus where the matter
alleged is. one which could have been raised in a PCR application.” Keeler v. Mauney,
§_t._|gra_ “Furthermore, if a person is procedurally barred, his only means of' obtaining state
habeas carpus relief is to file a petition in the otiginal jurisdiction of the Supreme Court.
8.6 Const. ALV, *62 1d? |

This Court finds that the Petitioner’s allegations fail to meet the standards required
for the issuance of this extraordinary wiit. Gibson, sgpra; Buller, supra, Therefore, the
petition should be dismissed.

In-addftion, this Court finds that the claims made in the Petition for Wit of Habeas
Gorpus couild have beeri raised in a post conviction relief application, :an&.-ta 4 large-extent
were raised in his PCR application. Therefore, these claims cannot be raised in a Pefition
of Habeas Corpus in the Gircuit Courts of South Carolina. Accq:ﬁingly, the Petition-should
be-summarily dismissed. |

| iil. CONCLUSION

Thié Gourt finds that the allégations raised by Petitioner aré cogrizable under the Acks

therefore, they may riatbe raised in this Writ for Habsas Catpus. Simpson, supra; Gibson, spra,

2 Before a petntfnner miay nmoeed In the original jurisdiction of the Supreme Coun, the petition must set out 2
constifutionat clair that meats the standard deiinezited in Butler v State, 302'8:C. 466, 367 $.£.2d 87, cert. dénled, 408
U5, 872, 111 8. CL, 442, 112 L.Ed.2d 425 (1890). In &m__c the: South Carolina Supreme Court held that the wiit of
habeas corpus wili only issue whenthere has beer a constitutional viclation which, invthe séiting, constifutes a.denial of
findamental faimess:shocking tothe universal senge afjusuca Giison, supra gygg_r,gjial_g 3(2'S.C. 468, 397 S:E.2d 7
87 (1990, Pennington v. Stats, 372 S €, 436, 441 8.6.2d 345 {¢ 1994) /& A

Page 4.0f 5 \ U
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Keeler v. Mauney, supra. This Cotrt ﬂnds that the Petitiorier is. barred from bringing a Writ of
Habeas Corpus'in the circuit court. Keeler v. Mauney, supra. The Respondent's Motion to
Dismiss the. Pefitioner's Writ of Habieas. Corpus is granted.

IT1§ THEREFORE ORDERED THAT:

1. The habeas compus. pefition is DENJED AND DISMISSED WITH PREJUDICE;

2. The Petitioner is remanded to the Respondent's custody for thé ¢ompletion of
his sentence. 4

AND IT IS SO ORDERED!

Admnmstfatwe Judge
Sixteenth Judicial Circuit

_Apul 3o b 2007
,7»/;4(_ .., South Carolina.

Paga 5 of 5
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE \
~\?
COUNTY OF YORK CASE NO: 2006CP4600010 \\Q\
IN THE COURT OF COMMOQMN PLEAS X
N\QTN
. Qo
Antonio Gordoa vs. John Ozmit Q‘Q&J

CHECK ONE:

] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict

rendered.

{7 DECISION BY THE COURT.  This action came to trial or hearing before the court. The issues have been tried or heard
’ and a decision rendered.

[ ACTION DISMISSED (CHECK REASON): ] Rute 12(b), SCRCP; I Rule 41(a),
SCRCP (Vol. Nonsuit); [ Rule 43(k), SCRCP (Settled); ] Other:
{T] ACTION STRICKEN (CHECK REASON): ] Rule 40(j) SCRCP; {1 Bankruptey:

{] Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award;

[] Other:

IT IS ORDERED AND ADJUDGED:

] See attached order; : (] Statement of Judgment by the Court:

ORDER GRANTING RULE 60(b) MOTION

Court Reporter:

Dated at York, South Carolina, this 31st day of January, 2008.

s/Roger L. Couch
PRESIDING JUDGE - Rager L. Couch

This judgment was entered on the 6th day of February, 2008, and a copy mailed first class this 6th day of ‘
February, 2008, to attorneys of record or to parties (when appearing pro se) as foilows:

Connie F. Payne
Charles B. Burnette, 111
Buraette & Payne, PA
P.O.Box 12186

Rock Hill, SC 29731

Ashley Anne McMahan

Office Of The Attorney General
P.O. Box 11549

Columbia, SC 292111349

ATTORNEY(S) FOR THE PLAINTIFF(S)

SCRCP APP-24/FORM 4

CPFORMAM

ATTORNEY(S) FOR THE DEFENDANT(S)
"David Hamilton

David Hamilton - Clerk of Court
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS gé\
: ) SIXTEENTH JUDICIAL CIRCUIT \\g\
COUNTY OF YORK ) 2006-CP-46-010 M‘X
o
Antonio Gordon, SCDC No. 259798, ) N .
) o
Petitioner, ) =R
v. ) ORDER GRANTINGo =, ¢a
) RULE 60(b) MOTIONZ™ " _,
State of South Carolina, ) =N T
) LT
Respondent. ) G s
)

This matter comes before me on a Motion for Reconsideration under Rule 60(b). The
Petitioner, Antonio Gordon, requested an amendment and clarification of Judge John C. Hayes, IIL.’s
Order dated April 30, 2007, filed June 1, 2007.

'I;he Petitioner claims that the manner in which Judge Hayes’ Qrder reads might prejudice
him from filing a'State Habeas Corpus Petition in the original jurisdiction of the Supreme Court.
Judge Hayes' Order recites a quotation from Keeler v. Mauney, 330 S,C. 568, 500 S.E.2d 123 (Ct.

App. 1998), but does not recite in the Order that the Petitioner is not prejudiced to bring a Habeas
Corpus Petition in the South Carolina Supreme Court.

The State’s representative, Ashley McMahan, does not dispute the Petitioner’s right to file
a Habeas Corpus Petition in the original jurisdiction of the South Carolina Supreme Court.

Therefore, I grant the Petitioner’s Motion to Reconsider and amend and clarify Judge Hayes’
Order that the Petitioner is without prejudice to bring a Habeas Corpus Petition in the original

jurisdiction of the South Carolina Supreme Court.

AND IT IS SO ORDERED.
. RogerL. Couch -
7/)/%%:]’;&,7 , South Carolina

/2] 2008
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Respondent.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK ) Case No.: 2006-CP-46-0010
)
. )
Antonio Gordon, #259798, ) ¢ (“ 2 .
' . X £ @ =®x= m
Petitioner, ) o Qo T 2
& ERE ‘
) &\}\\_ ESLICIRR 2
v. ) @\@\. ORDER 25 2
State of South Carolina, ) <o @ 5
) e =
) °© 9
)

Petitioner seeks to file with the Court a “Motion for Relief from Judgment Pursuant to
S.C.R. Civ. Proc. Rule 60(b)(5) — Austin v. State, 409 S.E. 2d 395 (1991)” (The Motion).

Petitioner alleges the undersigned has recused himself from matters dealing with
Petitioner due to a “conflict of interest.” There is nothing in the file, nor in the motion, which
supports this claim. In fact, the undersigned has addressed prior filings in this proceeding. The
undersigned is unaware of any “conﬂict of interest” and therefore, will address Petitioner’s
motion as I am the Chief Judge for Administrative Purposés for the Sixteenth Judicial Circuit.

The last activity in this file is an Order of the Honorable Roger L. Couch granting
Petitioner relief pursuant to rule‘60(b) SCRCP. The relief was, in effect, a finding that Petitioner
could pursue a Habeas Corpus in the original jurisdiction of the Supreme Court.!

The file does not reflect whether or not Petitioner filed a Habeas Corpus petition in the
Supreme Court subsequent to the issuance of the Order of Judge Couch (January 31, 2008).

A reviev-v. of the file reflects that the issue the current motion raises, namely that the

jurisdiction of his case was in the Family Court due to his age and not in the Court of General

! The undersigned’s Order of April 30, 2007, notes the presence of some “judicial conflicts,” but obviously such did
not pertain to the undersigned as the author of said Order. ,H/




Sessions, was raised in this proceeding previously in his initial filing, dated December 16, 2005,
in this case.

I find that Petitioner now seeks to raise for at least the second time, an issue regarding
Family Court/General Sessions jurisdiction and therefore, the current proceeding on this issue is
dismissed as it is a subsequent request for relief which has been previously ruled on and
unappealed. |

Petitioner also has claimed a right to an Austin review regarding his prior counsel’s
failure to appeal Judge Couch’s Order of January 31, 2008.

Attached to the instant motion are copies of letters from Petitioner to prior counsel
regarding an appeal of Judge Couch’s Order which granted petitioner the relief he sought in his
Rule 60(b) SCRCP Motion; As stated above, the relief was acknowledgment that Petitioner
could file a Habeas Corpus proceeding in the South Carolina Supreme Court. This Order is the
law of the case and is not a ruling which would appear to generate an appeal by the prevailing
~ party. However, to the extent Petitioner has been denied his right to appeal, the undersigned has

conducted an Austin review.

I find that the failure to appeal a ruling, which granted petitioner the relief he sought,
resulted in no i)rejudice to Petitioner. Petitioner asked to and was granted the right to file a
Habeas Corpus proceeding in the Supreme Court of South Carolina. Therefore, there existed no
grounds ﬁpon which an appeal favorable to Petition could be predicated. |

Therefore, Petitioner’s Motion is to be filed, without costs, and by this Order Dismissed

without Prejudice.

v




IT IS SO ORDERED.

M/VW(

n C. Hayes, III /
hief Judge for Administrative Purposes
Sixteenth Judicial Circuit

A
March , 2015
York, South Carolina
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BURNETTE & PAYNE, P.A.

Attorneys at Law

Chaﬂeé B. Burnette 11l ' 414 E. Main Street , Telephone (803) 328-18C0
Connie H. Payne P.O. Box 12186 Fax (803) 328-9494
: Rock Hill, SC 29731 : INTERNET E-MAIL

burnettelaw @ Comporiun.Net .

W)

September 11, 2007

A
@
The Honorable Sohn C. Hayes, il \\N' K K.‘
1675-1H York Highway ’ Adod
York, SC 29745 '

RE: Antonio Gordon, #259798 v. State of South Carolina
Case No.: 2006-CP-46-0010

Dear Judge Hayes:

I have recently been appointed on the above captioned case..Itis my understanding that you
have recused yourself in this matter. I have been in communication with Ashley McMahon
regarding a CLE conflict along with the fact that I have no file materials to date.

Ashley has agreed to schedule this matter for the week of December 3, 2007 in Spartanburg.
Therefore, itis respectfully requested that the matter set before Judge Patterson on October 24,2007
be continued to the week of De_:cember 3, 2007.

Hopefully by then, will have received a copy ofthe Application, Return, prior transcripts
and orders in order to properly prepare for the hearing.

With best wishes, I am

Sincerely,

Charles B. Burnette, I11.

CBBI/jow

cc Ashley McMahon, Asst. Atty. Gen.
cc Antonio Gordon v .




STATE OF SOUTH CAROLINA ) | IN THE COURT OF COMMON PLEAS
) ) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK ) CASE NO: 2006-CP-46-0010
. )
Antonio Gordon, ) Q
$.C.D.C. No. 259798, g . & 2 -
en =
Petitioner, ) @a“é 5 og Z
v, ) X! ORDER 0o © m
X , 2T\ Q
R Sez B O
State of South Carolina‘, g j%% = ‘é
w b
Respondent. ) s * =
)

This matter comes before this Court by way of Antonio Gordon's ("Petitioner") Motion to
Reconsider, Alter, and Amend Judgment pursuant tov Rule 59(e) of the S.C. Rules of Civil
Procedure.

This Court received a handwritten post-trial motion on April 8, 2015. Tﬁis%ase was fully
adjudicated, complete with an Order granting a Rule 60(b). The Petitioner then had a second
PCR aqtion, complete with a full evidentiary hearing (2008-CP-46-4951) and an appeal.

This handwritten motion fequests that the court reconsider "for at least a second timé" the
jurisdictional issues previously brought before the court. These issues have been litigated and
orders issued. Also, as ,ﬁer S.CR. Civ;P. 59(e) mandates, the motion must be made "not later
than 10 days after the receipt of written notice of entry of judgment.” Since these issues have

been previously heard and ruled on, and since these issues are untimely, the Defendant's motions

are DENIED.

AND IT IS SO ORDERED. ' @ S @ W

Daniel D. Hall
Sixteenth Judicial Circuit

April ﬁf_/,—zmb

York, South Carolina



TO:

FROM:

OFFICE OF Atto.chmeat (10)
CLERK OF COURT
DAVID HAMILTON
POST OFFICE BOX 649
YORK, SOUTH CAROLINA 29745
(803) 684-8507

Antonio Gordon

DAVID HAMILTON, YORK COUNTY CLERK OF COURT

POST CONVICTION RELIEF
WRIT OF HABEAS CORPUS

All correspondence concerning your PCR application must be presented to our office by your
appointed attorney.

All PCR’s are scheduled directly by the Office of the Attorney General, you may contact
them at: PO Box 11549, Columbia, SC 29211,

When filing your PCR application be sure to complete the verification form in full, otherwise
the document cannot be filed in our office.

When requesting transcripts from your proceedings you will need to contact the South
Carolina Court Administration, 1015 Sumter Street, Suite 200, Columbia, South Carolina
29201.

If you have any question concerning matters in your case and an attorney has been appointed,
you must contact your attorney.

You have filed a PCR application and requested that an attorney be appointed to represent
you. Please be advised that pursuant to a memorandum issued by Chief Justice Toal dated
January 12, 2004 the Clerk of Courts office is not to appoint an at‘omey until directed to do so
by the Office of the Attorney General.

Your PCR was filed on and is being processed.
Requires original signature on filings

Must have “Application .to Proceed Without Payment of Costs and Affidavit in Support
Thereof “ signed and notarized before application can be processed.

Other _You previously filed the same type of motion and an order was signed denying that
motion, furthermore an Order Restricting Future Filings is in place therefore our office is
returning your motion.

**% If your paperwork has been returned by our office, please address the checked items and return to our
office for proper handling, ***

York County Clerk of Court
P. O. Box 649
York, SC 29745



At achment (10)

STATE OF SOUTH CAROLINA IN THE COURT OF COMMONAPLEAS
COUNTY OF YORK SIXTEENTH JUDICIAL CIRCUIT
Antonio Gordon,#259798, Case No: 2006-cp-46-0010
Petitioner,
Ve MOTION TO RECONSIDER/ALTER AND
State of South Carolina AMEND JUDGMENT PURSUANT TO S.C.R.

Respondent CIV.PROC.RULE 59(e)

_Now Comes Antonio Gordon, the petitioner in the above caption
matter moving this Honorable Court on a motion to Reconsider
+Alter and Amend Judgment pursuant to S.C.R. Clv.Prochule
59(e). This motion arises from an Order denying Petitioner's
Rule 59(e),motion filed March 25,2015. This court entered its
order April 20,2015 and received by petitioner April 30,2015.
See Attachment (1),(1)(a) and (1)(b).

It is asked that this Honorable Court reconsider,alter and

amend its judgment and grant an evidentiary hearing on Gordon's
Austin v. State;409 S.E.2d 395 (1991) claim. This Court found

that Gordon had a full and complete post-conviction relief
Antonio Gordon v. State,2008-cp-46-4951 after Gordon v.. State,
2006~-cp-46-0010. Petitioner asserts he "did not" discover that

counsel failed to file a Rule 59(e) motion and notice of appeal

at his request until "after" gordon v. State,(4951) was complete

with a ruling.See Fnl Therefore, his Austln,supra, claim couls

not have been raised in Gordon Ve State,(4951) Tilley v. State,
432 S.E.2d 689 (1999). ) "

Matter of fact the one year statute of limitation for post-
conviction is not applicable to appeals filed pursuant to Austin
(Supra, under S.C. Code Ann § 17-27-45(a)(supp.2006). An B
applicétion for relief must be filed within one year after

entry of the judgment or conviction or within one year after

Fnl gordon v. State,(4951) became final January 25,2010 and

petitioner last letter addressed to counsel was July 18,2010. See
Attachment (c)(3) attached to Rule 60(b)(5)-Austin filed March

9,2015 l.




the sending the remittitture to the lower court from an order
of an appeal or the filing of a final decision upon an appeal,

which ever is later. Austin appeals are considered "belated

appeals” and are used to rectify unjust procedural defects

such as when an attorney does not file a timely appeal.See
Hope v. State,492 S.E.2d. 76 (permitting a belated notice of
appeal pursuant to Austin in 1992 from a denial of a PCR

application in 1989).

Gordon's Austin appeal is attacking the PCR procedural
used in his case,not the merits of his sentence so the one
year statute of limitation § 17-27-45(a), is not applicable.
Petitioner further asserts that his Austin claim must be
considered as a post-conviction relief application pursuant
to Hendrick v. State,692 S.E.2d 892 (2010) and Austin v. State,

supra,where his original habeas corpus was treated as a post-

conviction relief application.See Attachment (c) (Letter from
clerk). which is law of the case. Therefore,it is asked that
this Court reconsider,alter and amend its judgment.

It is respectfully asked that this court reconsider,alter
and amend its judgment and grant petitioner an evidentiary
hearing on his Ex Parte Hollman,60 S.E. 19 (1908) claim where

the court held the "cqnsfitutionality of a statute under which

a defendant held in custody may be tested on habeas corpus."See
Fn2 As Petitioner will point out that S.C. Code Ann § 20-7- T
6605(1) (supp.1998) Titled Defined "[clhila" statutory is
unconstitutional under S.C. Const Art I.,§ 3 and the

14th amendment to the United States Const because it is
"arbitrary and unreasonable" whereas in [arbitrarily] "[e]xclude"
sixteen year old children's charged with a class A,B.C, or

D felony as defined in section 16-1-20 from the definition

Fn2 Petitioner asserts this claim should be considered under
S.C. Code Ann § 17-17-10-17~17-200 (supp.2014) pursuant to
Hendrick v. State,supra,; S.C. Const.Art V.,§ 4 "subject to

the statutory law, the Supreme Court shall make rules governing
the practice and procedures in all ‘such courts. Marrochlis,LLc
v. Derrick,682 S.E2d. 301 (2009). A civil procedure may not

limit the provisions of a statute. See Hendrick,supra, (Where,as

here,the General Assembly has provided a sgegific progcedure
to be followed in PCR cases,and that method is inconsistent

with the more general procedure of SCRCP.,the statutory procedure
must be followed).




of being a "[c]lhild" and a "[plerson]"” under family court's

exclusive original jurisdiction as those "similarly situated”

less than seventeen years of age charged with a class A,B,C,

or D felony as defined in section 16-1-20. This is inconsistent

with rudimentary demands of justice and renders the provision
"[v]oid" and constltutlonally defective as there is no rational
justfication for 51ng11ng out children's "sixteen" years of

age charged with a class A,B,C, or D felony as defiped in section
16-1-20 from the definition of being a "[c]hild" and a "[plerson"
under family court's exclusive original jurisdiction as those

"similarly situated"” less than seventeen years of age charged

with a class A,B,C, or D félony as defined in section 16-1-

20. Thus in v1olat10n of the equal protectlon and due process

clauses of the 14th amendment of the United States const and

Art I, §3 of S.C. Const.See Fn3 marley v. Kirby,245 S.E.2d

604 (5.C. 1978) (All persons similarly situated should be treated
alike);Rarbier v. Connolly,113 U.s. 27 (1885) (same);Central
Alrellnes,INC v. US,138 F3d 233 (8th cir. 1988) (Egqual protection

clause prohibits goverment officials from selectively applying
law in discriminatory manner). As well in violation of Gordon's
fundamental right to equal protection of the law under S.C.
Const Art I.,§ 3 and the 14th amendment to the United States
Const

- Therefore,the unconstitutional provision deprived the York
County Grand Jury of its jurisdiction and renders Gordon's
indictments a nullity void ab initio pursuant to State v. McClure
'289 s.E.2d 158 (s.C. 1982) (No indictments'may be true hilled

when circuit court lacks jurisdiction) and the conviction void

ab inition and a nullity bursuant to State v. England,245 S.E24d

608 (1978) (Defendant was a person under family court exclusive
jurisdiction and since jurisdiction had not been relinquished
by family court, General Sessions lacked jurisdiction), and

the term for which Gordon could lawfully be held under family
court's jurisdiction has "[e]lxpired" thereof maklng his custody
unlawful pursuant to Kent v. United States,283 U.S. at 556
(1966) (Juvenile defendant can be detained only until he's

3



[21]). Therefore,Petitioner asserts he's being held in respondent

custody unlawfully in violation of his fundamental constitutional
rights to equal protection and due process of law under S.C.
Const Art I., § 3 and the 14th amendment to the United States

-

const.See Fné4

However,this court found that this claim has been raised
and decided against petitioner in his original habeas corpus
filed January 3,2006. Petitioner asserts that at page 24 of
ais original habeas corpus he asserted "General Sessions"
lacked jurisdiction in accepting his guilty plea where
jurisdiction had not been relinquished by family court which
his guilty plea was accepted in violation of his due process
rights. Thus its quite clear that Gordon "&id not" [test the
constitutionality] of section 20-7-8505(1),supra,which he is
held in custody under and he "did not" test the lawfulness
of his "custody" in his original habesas corpus. Its clear that
Gordon did not even mention section 20-7-6605(1),supra,which
support his position that-the said herein "Jjurisdiction™ claim
is totally distinguished and inopposit that of the jurisdiction
claim mention at page 24 of his original habeas.See Fn 5
Therefore,, Gordon asserts his claim tha: the constitutionality
of statute under which he held in "custodY® can be raised for

the first time pursuant to Ex Parte Hollman,supra, in that

he may test the legality of his "current detention” on habeas

corpus pursuant to Walker v. Wainwright,2%0 U.s. 325,88 S.ct

Fn4 Lack of subject matter jurisdiction or jurisdiction of
the cause can be raised at any time.See State v. Funderburk,1921
S.E.2d 520 (s.C. 1972) ‘ :

Fn5 Petitioner asserts because when he filed his habeas corpus
and it was recharacterized and filed as a post-conviction.See
Attachment (2)(a),supra,which is law of the case ,that this
current habeas corpus under Ex Parte Hollman,supra,is not a

- successive action.




962 (1968).
Petitioner asserts failure to hold an evidentiary hearing

on his Ex Parte Hollman,supra claim will (1) deprive him of
statutory right under §17-17-10-17-17-200{(supp.2014) and

constitutional remedy pursuant to &.C. Const. Art I.,§18-
Pannington v. State,441 S.E.2¢d 315 (1994), to test the

constitutionality of the statute which he is held under,and

to test the legality of his @current detention" as those

"similarly situated", and (2) will deprive Gordon of his first

and Fourteenth fundamental right to petition the court and
state to a redress of grievance.as those similarly situated
where post-convictionrelief is inadequate and unavailable be
cause Gordon is entitled to his immediate release.

Therefore,it is asked that this court reconsider its order.

It is vrespectfully asked that this court reconsider,alter

and amend its judgment where this court found petitioner &id

not file his Rule 59(e),motion in a timely manner. Petitioner

will point out he asserted on page one of his motion that he
recieved the order of dismissal on March 19,2015. The Clerk
of Court mailed the order to Allendale C.T in which if was

recieved at that institution on March 16,2015 approx ssaven

days after the order was entered.See Attachment (2) (Envelope

order mailed in).See Fn6 Allendale C.I forward the Order to

Kershaw C.I. in which Kershaw C.I received it on March 19,2015

and furnish Gordon with said order on March 19,2015. Therefore,

approx 10 days had elasp from the time the order was entered

and Cordon receivad it and he filed his Rule 59(e),motion March

25,2015 within 10 days after his receipt of the order.See

Attachment (2),supraMarch 19,2015 at Rershaw C.I.

Conclusion

It is respectfully asked that this court raconsider,alter

and amend its judgment pursuant to Ruls 59(e) ,
This7th,day of May 2015. y i L

Antonio Gordon

Kershaw .C.I Smu

4848 Goldmine hwy
Rershaw,S5.C 29057

Fné At the time Lthe order was mailed Cordon was at Xershw C.T
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DID GENERAL SESSION COURT_ﬁACKAJURISDICTION IN ACCEPTING PETITIONER
' GUILTY PLEA,WHRRE JURISDICTION HAD NOT BEEN RELINQUISHED BY THF

FAMILY COURT. Adachment (©

The Supreme Court directed that,prior to transfer,a hearing must be held in
which certain rights are afforded to juvenile.in an appendix to its opinion in
Xent,The qureme Court quoted,with approval,a District of Columbia policy
memorandum which recited eight factors to Be considered by the Juvenile Court in
making a transfer decision,Although the Supreme Court did not explicitly ﬁold that
these factors must be followed by lower courts.In Patton v. Toy,867 F.Supp.356
(D.S.C.1994),at 362 the court held,this court beleives that these factofs provided
excellent general guidance quoting the eight factor's in Kent, '

However,a juvenile waiver hearing must measure up to the essential of Duye .
Process and Fair Treatment.Application of Gault,387 U.S. 1,30,87 S.Ct.1428,(1967),
Quoting from Kent v. United States,86 S.Ct.1045 (1966) ."kent and Gault make it

unquestionably clear that Juvenile Court proceedings that effect a young person's

substantial righfs must measure up to the essential off Due Process and fair
treatment.Kemplen v, Maryland, 428 F.2d.172 (4th Cir.1970).However,in Shaw,274 S.C,

534,265‘S.E.2d,522 (1980), the Court,encourages Family Court judgeé in South
Carolina to apply thé principles of the Kent case when making the decision of

whether to transfer a child to adult court,The objective of the Family Court~i$

to pfovide measures of guidance and rehabilitation for the child and to protect
society,not to fix criminal responsibility,guilt or punishment.Each "child"

is éﬁtitled to Due Process a trénsfer to adult court,and reviewing court must
ensure that each "child" receives such process. ‘ ‘

In the case at bar the petitioner was sixteen years of age and was tried as an
adult without the ability to go before a Fémily Court Judge,to determine whether
petitioner would be waived up to be tried asa Juvenile or an adult.Petitioner f-
- urther contends that he received violation of his Due Process right where \
jurisdiction had not been relinquished in favor of another court.Petitioner was
sixteen years of age with only one charge that could carry the penalty of fifteen
years or more in which that was burglary 2nd degree.

Therefore, for the forgoing reasons_petitiéner received violation of his Due

Process right.
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