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REPLY ARGUMENTS

Appellant Jones submits this Reply Brief in response to matters addressed in the Brief of
Respondents. Appellant Jones will not restate each point from his Brief of Appellant but,
instead, reincorporates and supplements those points herein.

The fundamental issue of this appeal is whether Appellant Jones’ undertaking of his
Personal Loan, which discharged the Arden Renewed Loan, was payment of the Arden
Renewed Loan. In addition to those authorities cited in his Brief of Appellant, Appellant Jones
would submit to this Court that the most basic definition of “payment” encompasses discharge of

an obligation through means other than money. For example, Black’s Law Dictionary defines

payment as, “Performance of an obligation by the delivery of money or some other valuable

thing accepted in partial or full discharge of the obligation.” Black's Law Dictionary (9th ed.

2009) (emphasis added).
Another treatise is in harmony with this definition of payment:

"Payment" is defined as the discharge of a pecuniary obligation by money or what is
accepted as the equivalent of a specific sum of money. It is a discharge of a debt by a
compliance with the terms of the obligation. Stated more fully, payment is the
discharge of an obligation by the actual or constructive delivery of money or its
equivalent by an obligor or by someone for the obligor for the purpose of extinguishing
an obligation, wholly or partially, and the acceptance of it by the obligee. Payment
requires delivery by the debtor and acceptance by the creditor, both with common

purpose.

60 Am. Jur. 2d Payment § 1 (internal citations omitted) (emphasis added).

As these two definitions of payment demonstrate, payment can be made in a form other
than money. Id Payment may be in a form equivalent to money so long as it is made with the
purpose of discharging an obligation in part or in full. /d

In this case, there is no dispute that Appellant Jones alone discharged Arden’s

responsibility for repayment of the Renewed Loan and that he did so by undertaking his Personal
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Loan. Such undertaking was “some other Valuable thing” and was accepted as the equivalent of
a specific sum of money” by Southern First Bank N.A. (“Southern Flrst”) Thus, Appellant
Jones paid the Arden Renewed‘Loan by undertaklng the Personal Loan and is entitled to
contribution vtherefor. | - | |

Appellant Jones would also take tnis eppiertunity to Clarify two statements of fact'
appearing in the Brief of f{espondents. F'tirst, Respondents»aséert, “BIG and Bane were never
asked to guaranty nor did they guaranty the loan from Southern First.” Br. of Reep. p. 2 line 16.
This statement is not entirely accurate. Although a representative of Southern First testified that
he did not ask Respondents to guaranty the Renewed Loan, Robert Kessler testified that he did
ask Respondents to guaranty the Onglnal Loan.and that they refused to do so. Mr. Kessler
testified in pertinent part: »

Q. Is it still up there on your table‘7 If not, I'll give you another one. September 25th,

'077?

A. Yes; sir. '

Q. You're familiar with that one?

A. Yes, sir.

Q. And we've already heard about who guaranteed it. You were one of the
guarantors; right?

A That's correct.

Q. Did you ask _anyBody else“to guarantee it?

A. Yes, 1 did. | |

Q. Who did you ask?

A. Brian Boone and Builders Investment Group or Robert Boozer for Builders

Investment. Group.

Q. All right. What kind of response did you get?
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A. Not a satisfactory response.

Q. Well, tell us what that means. Was the answer yes or no?
A. No. |

Q. And that was on behalf of -- who said no?

A. Who said that?

Q. Who said no? i

A. Brian Boone.

Q. What about Kathy Boozer Boone on behalf of BIG?

A. I figured once he said no, there's in [sic] reason to ask them.

(Test. of Kessler, Tr. of trial 92:3-93:2; R. p. 198, line 3-p. 199, line 2.) Thué, Respondents were
asked to guaranty the loan and refused to do so in contravention of the requirements of the
Operating Agreement. |

Appellant Jones would also call the Court’s attention to the fact that Southern First
continues to seek paymént from Appellant Jones on his Personal Loan. In their Brief of
Respondents, the Respondents appear to argue that Southern First no longer intends to hold
Appellant Jones responsible for payment on his Personal Loan. Br. of Resp. p. 4 line 13. This is
not accurate. Even though Southern First “charged off” some portion of the Personal Loan in
2007, Southern First thereafter obtained a judgment against Appellant Jones in the amount of
$449,326.33 on November 8, 2012. (Confession of Judgment; R. pp. 562-564; Test. of
Strickland, Tr. of trial 192:1-11; R. 338, lines 1-11.) Justin Strickland, banker with Southern
First, testified about bank’s efforts to pursue Appellant Jones on the Personal Loan as folloWs:

A. We were having conversations with Mr. Jones. We did not pursue legal action
immediately.

Q. But, eventually, you did?
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A. Yes.

Q. And you sued him on that promissory note?

A. We did.

(Test. of Strickland, Tr. of trial 177:5-10; R. p. 323, lines 5-10.) Thus, although Southern First
may have charged off some portion of the Personal Loan for the bank’s accounting purpdses,
Southern First has continued to hold Appellant Jones responsible on the Personal Loan.

Based upon this testimony and that detailed in the Brief of Appellant, there was more
than enough evidence in the record to reasonably support the jufy’s verdict in fa‘VOI" of Appellant
Jones. Further, the weight of authority demonstrates that as a matter of law, Appellant Jones’
undertaking of a Personal Loan so as to discharge Arden from responsibility for the Renewed
Loan was payment entitling him to contribution. Accordingly, the trial court erred in granting
Respondents’ motion for judgment notwithstanding the verdict.

CONCLUSION

Based upon the foregoing, Appellant Jones again requests that this Court reverse the trial
court’s grant of the Respondents’ motion for judgment notwithstanding the verdict, rule that
Appellant Jones paid more than his pro-rata share of the Renewed Loan when he undertook the
Personal Loan, that Respondents BIG and Boone are required by the Operating Agreement to
pay their proportionate share of the Renewed Loan, and that Appellant Jones is entitled to

contribution from Respondents BIG and Boone.
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