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STATEMENT OF THE CASE
This matter came to Court by way of & Complaint filed by Stephen Brock geeking

_rerﬁedies pﬁrsuant to FOIA and the PRRA. The D.efendgnt timely ﬁle§ an Answer, The matter
mi&sequanﬂy w;nt before the Circuit Court as a non-jury matter. A trial was held on January 24,

.. 2011. From that trial an Order was entered was entered on August 22, 2011, by the Honorable

| J.C. Nicholson, Jr. A Second Supplemental Order for Reasonableness of Attorney's Fees was

| also filed on Angust 22, 2011, The Appellant filed time}y post trial motions seekdng to alter or
amend tﬁc judgment. A hearing was held on the post trial motions on January 17,2012. A
Supplemental Order was entered February 8, 2012, The _Appellmf timely filed notice of appeal.
A partion of the transcript was inaudible and & Motion " Settle the Record was filed by

Appellant and an Order settling the record was entered on February 1, 2013.

At trial, the Appeliant was represented by Thomas S, Tisdale . On appeal the Appellant -

is represénted by Robert C. Childs, T, and J. Falkner Wilkes. The Respondent, was represented
at trial by Francis Centwell and was represented on appeal by David Guy Pagliarini. The Court

of Appeals affirmed in part, reversed in part, end remanded to the cireuit court for further

proceedings. A timely motion for rehearing was filed-by the Appellant, Brock. ‘The Comtof . - -

. Appeals denied the Appellant’s motion and this Petition follows.

1
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QUESTIONS PRESENTED FOR REVIEW

DID THE COURT OF APPEALS FAIL TO PROPERLY APPLY THIS COURT'S
HOLDING IN LAMBRIES, Il AND DISTINGUISH BETWEEN REGULAR AND

SPECIAL MEETINGS WHEN CONSIDERING AGENDA NOTICE
REQUIREMENTS? S . _

DID THE COURT OF APPEALS ERR IN HOLDING THAT THE ANNOUNCEMENT
OF SPECIFIC PURPOSE PROVISION OF FOIA HAD BEEN MET FOR NOVEMBER
16 AND DECEMBER 5 MEETINGS?

DID THE COURT OF APPEALS FAIL TO ADDRESS ISSUES RAISED -
REGARDING PUBLIC RECORDS INCLUDING THE DESTRUCTION OF EMAILS.

DID THE COURT OF APPBALS ERR IN FAILING TO INCLUDE FOR | ,
CONSIDERATION ON REMAND THE ADDITIONAL BENEFICIAL RESULTS
BROCK OBTAINED IN THE CASE RELATING TO-THE DESTRUCTION OF

EMALLS.

DID THE COURT OF APPEALS ERR IN FINDING THAT CERTAIN MATTERS
WERE NOT PRESERVED FOR APPEAL.

.12
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ARGUMENT

L THE COURT OF APPEALS FAILED TO PROPERLY APPLY THIS COURT’S
HOLDING IN LAMBRIES, IT AND DISTINGUISH BETWEEN REGULAR AND
SPECIAL MEETINGS WHEN CONSIDERING AGENDA NOTICE '
REQUIREMENTS.

The Court of Appeals opmwn fails to properly apply this Court’s holdmg in Lambries v.
_ﬂL‘é_@lﬂ_mﬂl_, 409 S.C. 1, 760 S.E.2d 785 (2014) 1L ries Q) whlchﬁnds

“special” meeting is 2 meeting called for a specxal purpose and at which noﬁung can be done

beyond the objects specxﬁed for the call.” In contrast, the Court of Appeals stawd in its opinion. . -

that FOIA allows a public body to add itemsto a specml meeting agenda. In the instant case,

~ there was no indication on. the special meeting agenda that the matters scheduled for dlscussmn
in executive session would subsequently be acted upon in open session. The Cout of Appeals
creates a new rule that the public must guess whether matters on.an executive session agenda,
1ot on the following special meeting agends, might be voted on after the executive gession. This
ﬁndmgconﬂwts with Lambries, IL |

The Comt of Appeals’ error lies, in part, inits ﬁndmg that the Town gave the public

sufficient notice of pending issues by way of its executive session announcements, allowed the

| public to presant its comments on the topics, and never took action during executive session. The
tecord faﬂs to support these conclusxons Here, the pubhc was not gwen notlce, nor dld the
special meeting agendas of November.13 and NQvembc: 16 (PL 16 & 22) allow pubhc
comments, While the Decamber 5 meetmg agenda allowed for public comment, it served little
pitrpose since the vote to spend $6 million was unnoticed on the meeting agenda. (PL 3)-
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In this case the posted agenda for the sp;acial meetings of November 13 and November 16
indicated that Council would oxly hold executive sessions. There was no notice that Council
| might take formal action during the open session of the special meaﬁ;ngs. Agendas for these
meefings noticed executive session as.the only object of the call, however, in violation of 30-4-
80, unnoticed votes were taken at these specml meetings. Allowmg umnoticed action vmlaxes to
.the 24-hour notice provmon of FOIA applicable to special meetings under 30-4-80 and is
contrary to the reasomng in Lagbges 11 which unambiguously distinguished the notice .

requuemems for regula.r meeting agcndas from those for spccml meetings:

“Moreover, although the SpeClﬁc types of mcetmgs are not defined in FOIA rtself in hght
of the General Assembly's references to these different meetings in Section 30-4-80(a)

| and its genera} references in section 4-9-110 to meeting requirements, we believe the
General Assembly made an intentional delineation because the terms do have commonly
understood distinctions in the common parlence for procedures.goveu%ing pul'?l.ic bodies."

Lambries v. Saluda Cnty. Council, 409 8.C. 1, 760 S.E.2d 785 (2014) (Lambries I),

_b&IL demded after the bneﬁng of this case in the Court of Appeals, recogmzed
| . that the permissible topics of & special meeting are limited to the “objects of the call” on the
noticed agenda."Because .all of the mestings at issue in this case were special meetings, 8
properly noticed agenda is required under Lambries II. To be'proper. “Sﬁ;:h notice must bc'
posted as early as is pracncable but not later than twenty-four hours before the meeting. The

notice must.include the agenda date, time; and place of the mesting.” S.C. Code Section 30-4- -



HAR-02-2015 MON 12:36 PM J FALKNER WILKES ~ FAX NO. 8642716035 AT

80. (Bmphasis added) |
' Finding no defmition of “agenda” in state law, the Court of Appeals faﬂed to give any
weig.ht to the agenda requirement under 30-4-80 oz to consider the applicability of the Robert's
Rules of Order, the Town’s adopted rules of order, 85  guide t0 the definition of agenda -
. provided fherein:. . . “the terms order ;)f.business, orders of the day, agends, and program refer to
" the closely related concepts having to do with the order in which business.is taken up in a session
and the preschednling of particulsr business". (§41(15) Robert's Rules of Order, Newly Revised,
10th Edition). | |
Lambries IT establishes thet spocial meetings must be noficed with ageada 24 hours
. before the meeting, and impc;rtantly, the meeting action is limited to the object of the call.
The Court of Appeals erred in holdmg that FOI.A accepts unnoticed action at a special meetmg
when the action follows an execuhve smmn, and such a ruling is contrary to the plain language

of the statute and this Court’s ruling in Lembries IL.. The Court of Appeals’ opinion states:

From the posted and smended agendas, the public and the press had notice Town
Council desired to confer with its attomey in closed session regarding cutammatbe.rs
and may take some.action Tpen feconvening to open. session..and once .those. agenda
were amaended, it seems Town Council could certainly act onthe . agenda items upom ..

reconvening to public session.

Contrary to the Court of Appeals’ opinion, the public and press had no such notice of action at

| tl;sTownCouncil special mccﬁngs.'Anmcuﬁve.sesionisaclosed-doormeeﬁngwiﬂunan' SRR
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open meeting. The agenda for executive session cammot become the de facto agenda for an open

special meeting, .Thz special meeting must have an agenda posted 24 hours in advance, and any

action is limited to that which is posted on the agenda. FOILA does not allow for an executive
session to scrvé ag notice or to give pcnni§sion for the public body to act when retumning to open

session in a special meeting. A specml meeting agenda that. notices only an executive swnon

+*..cannot allow unnoticed .action. in open session and. snll comply wnh the prowsmns of 30-4-80

The Court of Appeals further erred i in h.oldmg that Brock did not appea.l from the trial
court's finding that Town Counail could amend its special meeting agendas in vxolathn of the 24

hour notice requirement, and then take formal acnon. Brock clearly argued that issue before the

.tnal court. (Motion for Reconsxderatmn) The trial court found that any agenda could be S0

' amended. (Second Suppleme.ntal Order - Feb. 6, 2012) The Court of Appeals’ finding focuses

on amendmemt of executlve session agendas while overloohng the fact that this is an argument
on the improper amendment of special meeh.ng agendas. Brock has argued that Counmll violated
FOIA by amending its special meetmg agendas during special meetings. Brock agrees the Town
may discuss any topic in a propm'ly announced executwe session, subject to prov:smns of 30-4-
70. (TT Second. Supplememal Order 2/8/12 p281.22-p29L3) Notice requirements mFOIA (30-
4-80) do not allow for executive sessions agendas to satisfy agenda notice for-special mectmgs

The Court of Appeals decision fails to distinguish agenda notice between special and. . . ..

regular meetmgs The reasoning o_f Lambries II shows this to be error:“By mmdmng an agegda

for regularly scheduled meeﬁngs and forbidding County Council from emending its agenda, the

Court of Appea.ls is, effectively, treating a regularly scheduled meeting as a called, special, or .
schedu.led meeung * Contrary tov Lambnes 1I the Court of Appeals has hekL “To the extent

. 16
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Brock's notiee issue is preserved; Section 30-4-80 aoes not support his position. That section
reqm.tes public bodies to post agendas for special meeting twenty-four hours before the
* meetings; however, it does not specxﬁca]ly require the agenda to include what action the pubhc
- bodies plan to mk.e.” This simply evisceratos Section 30-4-80 and is contrary to the entire
analysis in Lambries 11 -

" The Court of Appeals misperceived impartant aspects of Brock’s argument. Brock’s
. argument'ié that Town Council must notice any matter to be taken up at a special meeting. The
Court of Appeals, found that unforesew matters may arise during the course of any mesting
which could require an execuuve session. Thls isnotin d.tspuxe for regular meetmgs where 8
matter for executive session arises ad leads t0 an action. However, the executive sessions in this
case did not arise during émeeﬁng They were scheduled events, Contrary to the decision of the
Court of Appeals, Broc.k argues that formal action following an executive session at a special
meeting must meet the notice requirements of FOLA. N

The Court of Appeals mistakenly perceived that Town Cowncil voted to zmend the
spemal meeting agendas at issue. Even if Lambries [Imadeno distinction between regular and
special meetings,the Court of Appeals’ decision would still be in error as there was nevct an
formal amendment to any -meeﬁng aganda,- except executive sessions for which-no agenda is-
required. - Instead, at eve:y meetmg in: tlns lawsuit, Council adjourned from executive session to
" open session and voted without eny notice to the public. Even had the.re been a formal
- amendment of the spacial meeting a‘g:nda, the actions, without 24 hour notice, would be
Jiclations of FOTA and in ccnfict with the ressoning of Lambries I |
. The Couﬁ of Appea]sen'edm holding Brock's argument as to “ratification™not being - -

Y
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raised or preserve(i The issue of ratification was :ﬁised and ruled en by the trial court in its ordet
denymg Brock’s Motion for Reconmdemhon. (Second Supplemental Order Feb 8,2012), p.2). |
The trial court ruled that any violation at the December 5 Special Meetmg was cured or ratified
by the December 17 Special Meeting. ‘The FOIA violaﬁon of the December 5 meeting could not
be cured by the subsequent meetmg Although 8 subsequcnt, properly noticed meeting m.xght

. cure any contractual deficiencies bétween Mason and the Town'as to the purchase of the

property, it could not erase the FOTA vxolahon existing on Deoember 5, nor Brock’s right to have

adeclarstion as to the vmlatlon of FOIA.: Ranﬁcahon ‘was elnnmatcd ﬁ'om FOIA and the term
removed with 1987 amendmcnts to FOIA that followed Multimedia ﬁom 1986.
.II. "THE COURT OF APPEALS ERRED IN HOLDING TBAT THE SPECIFIC

PURPOSE PROVISION OF FOIA HAD BEEN MET FOR NOVEMBER 16 AND
DECEMBER 5 MEETINGS.

“The Court of Appeals decision is in conflict with this Court’s holdmg in Quality Towmg
(Quahty Towing v City of Myrtle Beach, 345 S.C. 156 (2001) 547 S.E.2d 862)S.E. 2d) Below
the court found that the specific purpoée announcements of November 16, 2007 and Decenber 5,
| 200;7 disclosed “exactly” what was goiné to be discussed, and therefore met the zequiremcmts of
30-4~70 This is inconsistent with the record and the reasoning in Quahty Towmg At the |

November 16 Specml Meetng, thc announcemcnt of the specxﬁc purpose of the execuhve

sessum mcluded amendmg the exccu'ave gegsion agenda “to mclude pa-sonnel mme.m pcrtammg

to the Clerk=of Council” arid “persormel matters relating to the Boards and Commissions.” ‘I'hel
actions by Tovin Council following the executive session of the November 16 were: ."adjust the

posiﬁoﬁ requirements and compensation of the Clerk of Council” (and) “to prepare a letter as

. 18
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discussed in executivé session”: - |

Although compensation is a defined purpose for an executive session, “personnel
matﬁezs’*ig not, and-is insufficient to inform the public as to specific purpose of the session.
Regarding the second matter, iri light of the existence of several boards and commissions in Mt.
Pleasant, the Town failed to name even which board or commission was the subject of
. “personnel matters”. The following motion to prepare a letter. fails to reveal any identifiable
purpose to the session. Similarly, at the December 5 special meeting the stated “specific
pmpose of the executive session was for “legal advice” on settlement of a lawsuit and purchase
of property. The motion that munedmtcly folIowed the executive session was to accept a
settlement offer, including the purchase and financing of the property that was the subject of the
Jawsuit for $6 million. The Court’s finding that the public might have known of settlement
discussio'ns, and the amount of that settlerent is inconsistent with the holding of Quality Towing:

“FOIA isclearin its mandate that the specific purpose of an executive session shall be
amounced.” (emphasis added) Thezefore, FOIA is not sansﬁed merely because cmzens
have some idea of what a public body might discuss in private. Therefore, FOIA is not

safisfied merely because citizens may have some idea of what a public body mxghi

' discuss in private”. (Quality Towing)

FOIA’s requirement of the gpecific purpose of aa executive session relieves the the public of the
need to guess the actual topic of executive sessions. The specific purpose announcement

requirement was not met at the special meetings at issue."-
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1118 THE COURT OF APPEALS PAILED TO ADDRESS ISSUES RAISED

REGARDING PUBLIC RECORDS INCLUDING THE DESTRUCTION OF -
. EMAILS.

The decision of the Court of Appeals fails to address numerous issues raised by Brock in

regards to the issue of publid records, The Court's decision interprets Brock’s argument inregard

to the dwtructmn of e-mails among Town Council merabers as solely involving e—maxls

concermng discussion of pubhc business. (See Amznded Complamt. Page 6~ Nlegal

Commusication Concerning Pending Legislation). The Amended Complaint sets out the broader

claim of destruction of e-mail due to the absence of 3 defined e-mail management and retentxon ..

policy as required by law (Count IV misnumbered Count VI).
The record shows that the Town violated the RRA by routinely destroying and dcleﬁhg

 emails, (Orderp 11 TT 311-312) Here the record shows that the Town failed to have any

policy for managemmt and retention of e-mail as deﬁned by the 2005 B-mail Managem.eni

publication of the South Carolina Department of Archives and History (SCDAH) and as required

'By the Public Records Act, S.C. Code Section 30-1-10. (TT 310-313) Respopdenfs, Fmal Brief

admits to the absence of the required e-mail management policy stating in part:

“No ewdence was presen‘ted to t‘ne hlerarchy of thesc (deleted) e-maﬂs as having, as

established by the South Carolma Depamnent of Archrves and Hxstory, pennanent valuc,

transitory value-or convenient (sic) value which had a bearing on the length of retenhon

of xf they have to be retained at all.”

. 20
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The seferenced "hierarehy” of é-mails is derived from the SCDAH guidelines. (PL 35,
1) Respondent's defense for the absence of evidenoe of the types of the deleted e-mails is an
admission that it failed to adopt a policy for e-mail rctenﬁdn which-would have identified e-mail

for retention. Thcrc was no policy; no e-mails had been categonzcd for retention or de.letlon,

leaving decisions on deletion to mdmdual preference, presenting “legal, operanonal,and public

. relations risks” recognized by SCDAH policy. .(E-Mail Management p.1) -

This Court's decision, relying on the trial court’s finding that “law in' this area is ever-

dcvelopmg” (’I‘nal Court Order p 11)is unmpported by anythmg in the record The Wisconsin

 case cited by the Court of Appeals merely prov:des the. obs&rvatxon that ermml pohc1es

developed over decades, ignaring the fact e-mail policy was established by the SCDAH in 2005
when E-mail Management was published by the SCDAH. Further, the policy attributed to the

Town &s ia records reteation policy, enacted during the pendency of the Jawsuit, does not'meet

" the requizements of the RRA. (L35 FL4D,)

v. 'I'HE COURT OF APPEALS FAILED TO ]NCLUDE FOR CONSIDERATION
- ON REMAND THE ADDITIONAL BENEFICIAL RESULTS BROCK
OBTAINED IN THE CASE RELATING TO THE DESTRUC’I‘ION OF EMAILS.
ThlS the Court of Appeals exred in failing to include for consideration on remand the
additional bepeficial results Brock obtamed from mjtmcuon ( Amended Complaint - Count V) to

p:event admxtred e-mail delchou Here, although Brock was successful in havmg the Town

: e.n_;omed from farther destruction of emmls, the Court of Appeals failed to specifically OODSIdCT

this in its consideration or remand ofattomcy foes and costs. Brock prevailed in the relief he

sought, not recognized by the trial court. Therefore, the remand for further consideration of

P.

21
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attorney foes and costs should include consideration of the additional beneficisl results obtained
| from the injunctive relief obtained.-On the basis of the injunction igsxwd b'.y the triael court to
) prévent further mﬁon of public records, Brock should be further considzréd the prevailing
| party for.'consic‘iemﬁon of additional attomey fees and costs on remand, See Sloan v. Fﬁer;d's of
the Humley, Inc., 369,s.c. 20, 630 S.B.2d 474 (2066). k
"To the extent that Brock obtains furtherselef s outlined above, the Covstshould include
. in the remand for attorney fees considerstion of a'ny additional beneficial results. Hudson v.
Hudson, App. Casc; 2012-21.2690 (Ct. App. 04162014); Myers v..Myers, 391 §.C. 308, 321 (Ct. -

App. 2011); See also Sexton v. Sexton, 310 §.C. 501, 503-04, 427 S.E.2d 665, 666 (1993).

V. = The Court of Appeals erred in dismissing various issues of this appeal as not fx&served
on that basis that . . . “the trial court’s supplemental order did not rules on other issues.
Accordingly, bécause ﬂios;e arguments on eppeal were not presented nor ruled upon by the trial
court. . ™. Brock’s Motion for Reconsideration addressed each issue in the appeal to the Court
. of Appeals. OnFebruary 6, 2012, following a.dditio_n qf a missing finding from trial, the trial
court added: . | . '

uOthér issues mised.by Plamﬁﬁ‘ in his motion for reoonsideraﬁ.on to alter fmd.mg or

amend the fudgment are denied”, (Second Supplemental Order 2/8/15)

CONCLUSION
Based on the foregoing, the Appellant petitions this Court for a Writ of Certiorari to the

- Court of Appeals and that the opinion of the lowez courts be reversed and remanded as more
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fully set forth above.
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