From: David Williford

To: Kitchings, Jenny; Pope Johnson; Few, John C.

Cc: Couch, Roger L.; Couch. Roger L. Law Clerk (John Connell Jr.); Trip Lehn; Ashby Davis

Subject: RE: Appellate Case No. 2015-001047 (Angela Dawn Simmons v. Spartanburg Regional Healthcare)
Date: Monday, June 08, 2015 3:16:45 PM

Attachments: EILED Order Granting Defendants" Motion for Reconsideration (re. Consolidation).pdf

Judge Few and Ms. Kitchings:

As referenced below, | am now attaching the signed and filed Order Granting Defendants’
Motion for Reconsideration (regarding the issue of consolidation) in this matter. | am still
waiting to receive the filed Order of Continuance, which was requested by
Plaintiffs/Respondent’s counsel, Pope Johnson.

Please let me know if you have any questions.

Sincerely,
David

David L. Williford

Attorney at Law

Davis, Snyder & Williford, P. A.
5 Hawthorne Park Court
Greenville, SC 29615

(864) 335-3500 (office)

(864) 335-3505 (fax)
dwilliford@davissnyder.com

dsandwlaw.com

The information in this communication is intended to be confidential to the individual(s)
and/or entity to whom it is addressed. It may contain information which is attorney-
privileged and/or confidential in nature and which is exempt from disclosure under
applicable law. In the event you are not the intended recipient or the agent of the
intended recipient, do not copy or use the information contained within this
communication, or allow it to be read, copied, saved or utilized in any manner by you or
any other person(s). Should this communication be received in error, please notify the
sender immediately either by response email or by phone to Davis, Snyder & Williford,
P. A. at (864) 335-3500 and permanently delete the original, any attachment(s), and any
copies of this transmission.

From: David Williford

Sent: Thursday, June 04, 2015 4:58 PM

To: 'Kitchings, Jenny'; Pope Johnson; Few, John C.

Cc: Couch, Roger L.; Couch, Roger L. Law Clerk (John Connell Jr.); Trip Lehn; Ashby Davis
Subject: RE: Appellate Case No. 2015-001047 (Angela Dawn Simmons v. Spartanburg Regional
Healthcare)
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STATE OF SOUTH CAROLINA
COUNTY OF SPARTANBURG

Angela Dawn Simmons,

Plaintiff,

V.

Foothills Anesthesia Consultants, P.C. and
Adam D. Evec, D.O.,

Defendants,

Angela Dawn Simmons, as general guardian of
Jerry Dale Simmons

Plaintiff,

V.

Foothills Anesthesia Consultants, P.C. and
Adam D. Evec, D.O,,

Defendants.

ORDER GRANTING DEFENDANTS’ MOTION FOR RECONSIDERATI()'N

IN THE COURT OF COMMON PLEAS

Civil Action No. 2012-CP-42-3125
(Loss of Consortium Action)

Civil Action No. 2012-CP-42-3127
(Medical Malpractice Action)

This matter came before the Court upon the Defendants’ Motion for Reconsideration of the

Court’s order denying the defendants” Motion to Consolidate. On May 8, 2015, Defendants moved,

pursuant to Rule 42(a), SCRCP, to consolidate the two above-referenced actions for trial. Civil

Action No. 2012-CP-42-3125 is an action for loss of consortium., Civil Action No. 2012-CP-42-

3127 is an action for medical malpractice. These actions arise out of the alleged medical negligence

on the part of the defendants which allegedly resulted in brain damage to Jerry Dale Simmons.

According to the plaintiff’s attorney, Jerry Dale Simmons is in a persistent vegetative state and his

7

wife has sole responsibility for his care.





Initially, this Court denied Defendants’ motion to consolidate and, after Defendants took an
immediate appeal and the appeal was dismissed, this Court issued a written order denying
consolidation on May 21, 2015 (the Order). As stated in the Order, I was not persuaded that
consolidation would reduce the risk of inconsistent results, and I found that the Plaintiff had raised
concerns regarding the risk of confusion and prejudice if the cases were consolidated. Defendants,
pursuant to Rule 59(e), SCRCP, moved the court to reconsider its May 21, 2015 Order, and their
Motion for Reconsideration was heard on May 26, 2015. For the reasons set forth below, this Court

will grant Defendants” Motion and order that the two actions be consolidated for trial.
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Plaintiff’s medical malpractice and loss of consortium actions involve substantial comgRon
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L [
questions of fact, namely, the ultimate question of whether or not Dr. Evec, an anesthesi()logis'ﬁ"'is
e w
liable for medical negligence in treating Jerry Dale Simmons.' The allegations of medical .
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negligence in the two amended complaints are identical. The only questions of fact which ?Iél.ir_ffer"
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between the two cases concern damages. These cases were designated as complex and assigned to
me. The parties conducted discovery in the two actions simultaneously. Discovery is complete, and
both cases are ready for trial.

Defendants bear the burden, as the moving party, of persuading the Court that consolidation
is desirable.” To determine if consolidation is desirable and proper, a trial court should weigh the
risks of consolidation, including prejudice to the parties and possible juror confusion, against the
risks of not consolidating, including “common factual and legal issues being decided inconsistently,

burdening the parties, witnesses and the judiciary with multiple lawsuits, the time required to

' Plaintiff alleges only vicarious liability against Foothills, so its liability hinges on the liability of Evec.

2 Keels v. Pierce, 315 S.C. 339, 342, 433 S.E.2d 902, 904 (Ct. App. 1993).
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conclude several actions as opposed to one, and the expense of conducting multiple trials as
opposed to a single trial.”™
Here, the risks of prejudice and possible confusion are outweighed by the risks of

inconsistent adjudications of common factual and legal issues; the burden on parties, witnesses, and
available judicial resources posed by multiple lawsuits; and the added time and expense required to
try the cases separately. Trying these cases together would save time. The parties estimate that, tried
together, the cases could be concluded in approximately six or seven trial days. Tried separately,
each case would likely require one week or more. These cases involve the same parties, the same

witnesses, and the same judge. It would effectively double the burden—the cost and

inconvenience——on the parties, witnesses (including four expert witnesses), and this Cogrt to
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separately try these cases.
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Moreover, this Court is especially concerned about the significant risk of inconsis;;ent

adjudications of common factual and legal issues if these cases were tried separately. The ?

g0 :h Wd €

ey

consortium claim was filed first and was scheduled to be tried first. If the first jury determined that
defendants were not negligent (i.e. did not breach the standard of care) and hence were not liable on
Mrs. Simmons’ consortium claim and a second jury returned a verdict for the plaintiff on Mr.
Simmons’ medical malpractice claim, the results of the two actions would be patently inconsistent.
Conversely, if the first jury found in favor of Mrs. Simmons on her consortium c¢laim and a second
jury returned a verdict for the defendants on Mr. Simmons’ medical malpractice claim, the results
likewise would be patently inconsistent. While under South Carolina law consortium actions are
independent, not derivative, our Supreme Court stated in Lee v. Bunch, “Generally, a plaintiff

spouse’s claim for loss of consortium fails if the impaired spouse’s claim fails, whether the claim is

% Asher v. Duke Energy Carolinas, LLC, 2013 U.S. Dist. LEXIS 68836, *5-6 (May 15, 2013) (citing
Arnold v. Eastern Air Lines, Inc., 681 F.2d 186, 193 (4th Cir. 1982)).
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considered separate and independent from the impaired spouse’s claim or derivative in nature.”
This statement suggests at the very least that the consortium claim should fail as a matter of law if
the related personal injury action (the impaired spouse’s claim) fails.” Consolidating the medical
malpractice and consortium actions here would eliminate the significant risk of inconsistent verdicts
on the issue of the defendants’ liability that would exist if the cases were separately tried.

Plaintiff argued that consolidation could result in jury confusion about the damages to be
awarded in each action in the event that the jury finds the defendants liable, risking less than fair
compensation. Upon reconsideration, the Court does not find this argument compelling $8cause
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such potential confusion and prejudice can be alleviated through jury instructions and aifapp@riafe s
FERN t w

verdict form.’ «
[ find that Defendants have carried their burden under Rule 42(a), SCRCP, to es"t-?;blish_-_-that" o
-

consolidation is desirable. I find that the risks of consolidation, including the risk of jury onfiiSion
asserted by Plaintiff, are heavily outweighed by the risks of inconsistent adjudications of common
factual and legal issues, especially the issue of whether or not the defendants met the standard of
care; the burden on parties, witnesses, and available judicial resources posed by two trials; and the

added time and expense required to try the cases separately. Accordingly,

*373 S.C. 654, 663, 647 S.E.2d 197, 202 (2007) (quoting 41 Am.Jur.2d Husband and Wife § 227 (2007)
(citing Smith v. Ridgeway Chem., Inc., 302 S.C. 303, 395 S.E.2d 742 (Ct. App. 1990) (holding husband
could not recover on loss of consortium because the jury found that the wife was not entitled to recover
on her strict liability claim)).

* Lee v. Bunch appears to have overruled, at least in part, the holding of Graham v. Whitaker, 282 S.C.
393, 321 S.E.2d 40 (1984), that claims for personal injury and loss of consortium are separate and distinct
claims, and judgment in favor of the defendant in one action is not a bar to the other action.

® See Asher, 2013 U.S. Dist. LEXIS 68836, *5-6 (May 15, 2013) (citing Arnold, 681 F.2d at 193, and
Durham v. S. Ry. Co., 254 F. Supp. 813, 815-16 (W.D. Va. 1996) (noting that the court may address any
potential prejudice with proper jury instructions that illustrate the “different considerations involved so
that no prejudice will result...”)) (consolidating for trial wrongful death, survival, and consortium

actions).
-
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IT IS HEREBY ORDERED:
1.

The Defendants’ Motion for Reconsideration is GRANTED.

2. The Court’s prior Order denying Defendants® motion to consolidate is WITHDRAWN.

3. The two above-referenced actions shall be consolidated for trial.
IT IS SO ORDERED.

" /) ¢/% 015

Spartanburg, South Carolina

Ciftuit Court Judge
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Judge Few and Ms. Kitchings,

I am writing simply to let you know that Mr. John Connell, Jr. (Judge Couch’s Law Clerk)
informed us late yesterday afternoon that Judge Couch signed the Order Granting
Defendants’ Motion for Reconsideration (consolidation the two claims) and also the Order
Granting Plaintiffs’ Motion for Continuance of the trial.

We have not yet received copies of these signed Orders, but we will forward them to your
Honor as soon as we receive them.

Sincerely,
David

David L. Williford

Attorney at Law

Davis, Snyder & Williford, P. A.
5 Hawthorne Park Court
Greenville, SC 29615

(864) 335-3500 (office)

(864) 335-3505 (fax)
dwilliford@davissnyder.com

dsandwlaw.com

The information in this communication is intended to be confidential to the individual(s)
and/or entity to whom it is addressed. It may contain information which is attorney-
privileged and/or confidential in nature and which is exempt from disclosure under
applicable law. In the event you are not the intended recipient or the agent of the
intended recipient, do not copy or use the information contained within this
communication, or allow it to be read, copied, saved or utilized in any manner by you or
any other person(s). Should this communication be received in error, please notify the
sender immediately either by response email or by phone to Davis, Snyder & Williford,
P. A. at (864) 335-3500 and permanently delete the original, any attachment(s), and any
copies of this transmission.

From: Kitchings, Jenny [mailto:jkitchings@sccourts.org]
Sent: Thursday, June 04, 2015 4:38 PM

To: Pope Johnson; Few, John C.

Cc: Couch, Roger L.; Couch, Roger L. Law Clerk (John Connell Jr.); Trip Lehn; David Williford; Ashby
Davis

Subject: RE: Appellate Case No. 2015-001047 (Angela Dawn Simmons v. Spartanburg Regional
Healthcare)

Dear Mr. Johnson:

Good afternoon! Thank you for your email. Chief Judge Few asked me to respond on his behalf. It is
unusual, although not unprecedented, for us to schedule a hearing on a motion. We will make that
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decision after we have received all filings. If you have any further questions or concerns, please feel free
to let me know. Thank you.

Jenny Abbott Kitchings
Clerk of Court

South Carolina Court of Appeals
1220 Senate Street

Columbia, SC 29201

Ph: (803) 734-1891

Fax: (803) 734-1839

jkitchings@sccourts.org

From: Pope Johnson [mailto:pope@popejohnsonlaw.com]
Sent: Wednesday, June 03, 2015 1:07 PM

To: Kitchings, Jenny; Few, John C.

Cc: Couch, Roger L.; Couch, Roger L. Law Clerk (John Connell Jr.); Trip Lehn; David Williford; Ashby
Davis

Subject: RE: Appellate Case No. 2015-001047 (Angela Dawn Simmons v. Spartanburg Regional
Healthcare)

Dear Judge Few, | am not sure how the Court of Appeals would handle a request for sanctions such as |
have made. Would the Court set a hearing and take testimony or rule on the matter based upon
affidavits? If the former, | would like to be heard. If the latter, | would like to submit an affidavit. Would
you please let me know how this matter will be handled so that | can respond appropriately.

Pope D. Johnson, IlI
Attorney at Law

1230 Richland Street
Columbia, SC 29201
803-799-9791
803-376-8965 (direct)
803-730-1078 (cell)
803-253-6084 (fax)

From: David Williford [mailto:DWilliford@davissnyder.com]
Sent: Wednesday, May 27, 2015 1:20 PM

To: Kitchings, Jenny; Ashby Davis; Pope Johnson; jfew@sccourts.org
Cc: Couch, Roger L.; Couch, Roger L. Law Clerk (John Connell Jr.); Trip Lehn
Subject: Appellate Case No. 2015-001047 (Angela Dawn Simmons v. Spartanburg Regional Healthcare)

Dear Chief Judge Few and Ms. Kitchings:

Please find attached Appellants’ Return to Respondent’s Request for Sanctions in
Appellate Case No. 2015-001047 (Civil Action No. 2012-CP-42-3125).

Sincerely,

David Williford
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David L. Williford

Attorney at Law

Davis, Snyder & Williford, P. A.
5 Hawthorne Park Court
Greenville, SC 29615

(864) 335-3500 (office)

(864) 335-3505 (fax)
dwilliford@davissnyder.com

dsandwlaw.com

The information in this communication is intended to be confidential to the individual(s)
and/or entity to whom it is addressed. It may contain information which is attorney-
privileged and/or confidential in nature and which is exempt from disclosure under
applicable law. In the event you are not the intended recipient or the agent of the
intended recipient, do not copy or use the information contained within this
communication, or allow it to be read, copied, saved or utilized in any manner by you or
any other person(s). Should this communication be received in error, please notify the
sender immediately either by response email or by phone to Davis, Snyder & Williford,
P. A. at (864) 335-3500 and permanently delete the original, any attachment(s), and any
copies of this transmission.
~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this
message in error, please contact the sender immediately and delete all copies of the message
and any attachments.
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