THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE DORCHESTER COUNTY -

MAY 282015

Court of Common Pleas

SC Court of Appeals
Perry M. Buckner, Circuit Court Judge . C App
Case No. 2012-CP-18-1647
Diane S. Goodstein, . .........: e e e e e e et e e Respondent,
V.
Seal-O-Flex, Inc. and Latitude Construction Services, LLC, . ............. Defendants,
Of Whom Seal-O-Flex, Inc.isthe ... ..... e Appellant.
RECORD ON APPEAL

Suzanne C. Ulmer, Esquire
Kernodle Root + Coleman
P. O. Box 13897
Charleston, SC 29422-3897
(843) 795-7800

Attorney for Appellant

Arnold S. Goodstein, Esquire
Goodstein Law Firm, LLC
P.O. Box 2350

Summerville, SC 29484-2350
(843) 871-1000

Attorney for Respondent



INDEX

Order Granting Plaintiff’s Motion for Order of Default as to Defendant

Seal-O-Flex, Inc. (August 26,2013) . ... i 1
Order for Judgment (December 6,2013) . ... ... i 4
Order Denying Defendant Seal-O-Flex’s Motion to Set Aside Default Judgment

(July 23, 2014) . .ottt e 8
Sealoflex, Inc.’s Motion to Set Aside Default Judgment (January 15,2014) ......... 11
Plaintiff’s Memorandum in Opposition to Defendant Seal-O-Flex, Inc.’s Motion to

Set Aside Default Judgment (undated) (never filed with the Circuit Court) . ......... 41
Notice of Appeal (September 2,2014) ... ... o i 53
Transcript of Hearing for Motion to Set Aside Default Judgment (July 9,2014) . ..... 59

Certificate of Appellant . .. ... ... .. 87



FORM 4

STATE OF SOUTH CAROLINA . JUDGMENT IN A CIVIL CASE
COUNTY OF DORCHESTER ' ‘
"IN THE COURT OF COMMON PLEAS CASE NO. 2012:CP-18-1647
DIANE S. GOODSTEIN  T1-RE OHQISBAL-O-FLEX, INC AND
- . LATITUDE CONSTRUCTION ~SERVICES,
JAUG 30 P RS
PLAINTIEF(S) " DEFENDANT(S)

{.vr:‘..\ U salvs a4, f . N v T

Submitted by: ARNOLD S GOOGDSTE RECHESTE : or
R TOUNTY (] Seif-Representod Litigant
DISPOSITION TYPE (CHECK ONE)
M JURY VERDICT: This action came before the court for a tral by jery. The-issues
have been tried and a verdict rendered. : “é :
(J  DECISION BY THE COURT. This action-came to trial or hearing before the court X v;, C);
Tho issucs have been tried or heard and a decision rendered. g2, 2 =
0 ACTION DISMISSED Eaac&my; [ Rule 12¢b), SCRCP; [J Rule 4% A
SCRCP (Vel. Nonsuit); [ TRule 43(k), SCRCP (Ssttied); [ ] Other '?"‘,,? ? -~ =
0  ACTION STRICKEN. (CHECK REASON): [[] Rule 40()), SCRCP; [J Banknptoyin, 4. 2 €
[J Binding arbitration, subject to right to restore to confim, vecate or modify . h‘;; T .fg <
arbitration award; [ ] Other - . .- '3% : ;w
[J  DISPOSITIONOF APFEAL TO THE CIRCUIT COURT (CHECK APPLICABLE . e’
03 Affirmed;. [7] Reversed; [] Remanded; [J Other 4 s '
NOTE. ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL OR
ADMINISTRATIVE AGENCY OF THE CIRCUTT COURT RULING IN THIS AFPEAL. I
- “IT IS ORDERED AND ADJUDGED: X See attached onder (formal order 10 follow) (] Statement of Judgment by .
 the Court: ORDER OF DEFAULT AGAINST SEAL-O-FLEX ONLY DN =2 :
. . . ow N >
- - : [S P =
s L YN e
R o JONEE Y e =
. e = 3
ORDER INFORMATION : I e = T
This order [ ] ends X does not end the case. _ SHe 9 e
Additiona] Information for the Clerk ; o i e Y
. . =
. ‘ . I B
INFORMATION FOR THE JUDGMENT INDEX T B

Complete this section below when the judgmeat affects title to real or personal property or if any’ amount
should be earolled. If there is wo judgment information, indicats “N/A® in one of the boxes below.

* Judgment in Faver of * Judgnent Agalnst Judgment Amount To be Enrofled .
(List name(s) below) ___(List name(s) below) -(List anount(s) betow).
' $
$
$

If applicable, describe the.property, including tax map information aud address, referenced in the order:

The judgment information above bas been provided by the submitting party. Disputes concerning the amounts conlained in this
form mey be addressed by way of mo porsuant o the SC Rules of Civil Procedure, Amounts to be computed such av Interest
or addit ablo costs not & at the (ime the form and final order we submitied to the judge may-be provided to the

clerk. abstractors abd researchers should refer 1o the officlal rourt order for judgment detuils,

fgl, ' 0/z2 5/2¢/2013
Clrcnit Qourt Jhdge N : Judge Code Date _
SCRCP Foriv4aC (12/2011) ' ‘ Page 1

D L

ke

e

—————



For Clerk ‘of Court Office Use Only

This judgment was entered on 8/30/2013, and 2 copy mailed first class or placed in the appropriate atiorney's box on 83072013, 10
attomeys of record oz 1o parties (when appering pro se) as foliows;

Arnold S. Goodsteln PO Box 2350 Summerville, SC Karen MmeDeJong%OIohnmcDoddsBlvd St 203ML
294842350 " Pleasant, SC 29464
ATTORNEY(S) FOR THE PLAINTIFF(S) ’ ATTORNEY(S) FOR THE DEFENDANT(S)

Court Reporter Cheryl Grabam - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1

This action came 10 trial or hearing before the court. The issues have been tried or heard and » decision rendered.

CPFORM4Cm
SCCA SCRCP Form 4C {Revised 32013)

R S e s e v 1 ok sy aengs 5 pire e



STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

DIANE S. GOODSTEIN
Plaintiff,
VSc

SEAL-O-FLEX, INC. AND

LATITUDE CONSTRUCTION
SERVICES, LLC. ‘

Defendants.

This matter came before The Court upon Plainti
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‘ORDER GRANTING PLAINTIF =
MOTION FOR ORDER OF DEFAULT
AS TO DEFENDANT ' ~
SEAL-O-FLEX, INC.

ff, Diane S Goodstein’s Motion for Order
ochfgult against the Defendant Seal-O-Flex, Inc, , ‘

It appears from the Affidavit of Default filed by counsel for the Plaintiff that the
Summons and Complaint were properly served upon Defendant Seal-O-Flex, Inc. and that no

answer, motion, notice of appearance or other responsive pleading has been filed with the Court
or scrved on Plaintiff by Defendant Seal-O-Flex, Inc. within the time prescribed by law.

It further appears, and the-Court so finds that Defendant Seal-O-Flex, Inc. is in Default,
The Court further finds that the Plaintiff is therefore entitled to the determination of Default
against the Defendant-Seal-O-Flex, Inc. Because the damages against this Defendant are not
liquidated and consequential and because other damages are alleged as a direct result of the

breach and other actions of the Defendant Seal-O-Flex,

Flex, Inc, shall be set in this matter

AND IT IS SO ORDERED:.

Avgust 26,2013

Watter boro . South Carolina

e, a damages hearing against Seal-O-
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) )
COUNTY OF DORCHESTER ) Civil Action No. 2012-CP-18-1647
) ~
Diane S. Goodstein, ) s N B o
) 2l 2 3
Ry TR
Plaintiff ) BN 2 =
) ORDER FOR JUDGMENT @ 7
V. ) .-)g ::;.. %; ':-_'
. : ) 250 =
Seal-O-Flex, Inc., et. al., ) =y =7
) ) 2=
Defendants. )
)

This matter comes before thie Court upon a hearing for damages on Plaintiff's claim for breach of -
contract against Defendant-Seal-O-Flex. On August 26,2013, the Court signed an Order of Default, the
effect of which was to-make an entry of default against Defendant Seal-O-Flex, Inc. This hearing was
subsequently scheduled and held on. _Decem'ber 6, 2013 in Dorchester County to f!etennined damages.

Present at this hearing wals Arnold Goodstein oﬁ behalf of the Plaimiff. .Neither Defendant Seal-
O-Flex nor counsel on Defendant Seal-O-Flex's behalf was present. Pursuant to the Affidavit of Service
filed by the Plaintiff, on-Noveinber.22, 2013, Defendant Seal-O-Flex was senl a certified copy of the
Order of Defaull and given notice of the time, place, and date of the hearing.

At the hearing, counsel for the Plaintiff called MatthewJ. Halter to testify.. Mr. Halter testified
that he is a licensed civil.engineer, land surveyor, and general contractor; that he was familiar with roofs
and roof construction; that he had previously examined the roof atissue in the instant case from both
ground and roof levels;.that during the course of his examination, he had found a number of places

showing moderate to e-xtreme blistering of the-.'sealant on the roof; that the remedial action necessary to
repair the roof is the replacement of the.entire roof; and that, based on the costs of materials, costs of

labor, square footage of the roof, and the unknown leakage damage to'the roof, thie cost of replacement

would be $130,000.



Based upon the testimony of Plaintiff's witness and the applicable law, the Court finds that'

damages should be awarded for the Plaintiff's claim for bréach of contract in the amount of $130,000.

IT IS THEREFORE ORDERED that Jjudgment is entered for the Plaintiff against the Defendant Seal-O-

Flex in the amount of $l30.000.-

ANDIT.IS SO ORDERED.

/— 1,
Perry M. By knev :
Presiding-#tdge, Fourteenth Judicial Circuit

&/0://&@/'0(’2) .ASouth‘Carolina
Pecember & a3
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF DORCHESTER ) Civil Action No. 2012-CP-18-1647
)
DIANE S. GOODSTEIN, )
)
Plaintiff, )
) ORDER DENYING:,DF(FEND@T\ ;
v. ) SEAL-O-FLEX'S m@T@N TQSED
) ASIDE DEFAULT ﬂbQMENT =
SEAL-O-FLEX, INC. and LATITUDE ) A2 e — &
CONSTRUCTION SERVICES LLC., ) i’,g L W
2= y a5
) B e’ﬁa - =
Defendants. ) = } . =
(2]

This matt;:r came before the Court upon Defendant Seal-O-Flex's Motion to Set Aside
Default Judgment under South Carolina Rules of Civil Procedure 4(d)(8), 55(c), anq 60(b)(4). A
hearing:on this motion was held on July 9, 2014 in Colleton County. Present at that hearing waé
Arnold Goodstein on b-'ehalf of the Plaintiff and S_uzanne Ulmer 6n behalf of the Defendant Seal-O-
- Flex. After considering the arguments of counsel, the applicable law, and legal memoranda

# submitted by the-parties, the Court hereby DENIES Defendant Seal-O-Flex's Motion to Set Aside

&17 ./  Default Judgment.
s
‘ FACTUAL FINDINGS
Plaintiff's Complaint was filed on July 3, 2012. Service of process was performed by

certified mail, restricted delivery signed for by Wanda Gumbs on. behalf of Robert K. Kauffmann, the
registered agent for Seal-O-Flex. No answer or other responsive pleading was filed by Seal-O-Flex,
and this Court entered an order of default against Defendant Seal-O-Flex on August 26, 2013. A
damages hearing was scheduled for December 6, 2013. The order of default and notice of damages

hearing were served personally on Defendant Seal-O-Flex through its registered agent, Kauffmann
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on November 22, 2013. No one appézired on behalf of Defendant Seal-O-Flex at the damages
hearing, and, after hearing testimony, this Court entered judgment for the Plaintiff.

Defendant Seal-O-Flex filed the instant motion on January 15,2014. The issue presented by
this motion is whether the Summons and Complaint were préperly served on Defendant Seal-O-Flex.
It is undisputed that Plaintiff sent the Summons and Complaint via certified mail, with return receipt
requested and delivery restricted to Kauffmann, the reéistered agent of Seal-O-Flex. Itiis also

undisputed that Wanda Gumbs, the receptionist for Seal-O-Flex, signed the return receipt.

LEGAL STANDARD

Service of procé’ss is governed by Rule of Civil Procedure 4. Pursuant to: that Rule, a
plaintiff may serve a corporation in one of two ways. First, under Rule 4(d)(3), a plaintiff may serve
a w@mtion “by dglivéring a copy of the summons and ‘complaim to-an officer, a managing or
general agerit, or t-o any other age;xtz authorized by appointment or i)y law io're'ceive service'qf |

prqcess.'. .” S.C.R.C.P. Rule 4(d)(3). Second, under Rule 4(d)(8), a plaintiff may serve a

~ corporation by “registered or certified mail, return receipt requested and delivery restricted to the

addressee,” S.C.R.C.P. R-ule 4(d)(8).

“Service pufsuant to [Rule 4(d)(8)] shall not be the basis for the entry of a defaultora
judgment by default unless the record contains.a return receipt showing acceptance by the defendant.
Any such default of judgment by default shall be set aside pursuant to Rule 55(c) or 6Q(b) if the
defendant dcmonstrétes to the court that the return receipt was signed by an unauthorized' person.”
S.C.R.C.P. Rule 4(d)(8). |

Rule 4 serves at least two purposes: First, it confers personal jurisdiction on tl/le court; and
second, it assures the defendant of reasonable notice of the ac‘tion; Roche v. Young Bros., Inc. of
Florence, 318 SC 207, 456 S.E.éd 897 tl 995). Inquiry must be made as to whether the plaintiff has

sufficiently complied with the rules such that the court has personal jurisdiction of the defendant and

"2



the defendant has notice of the procecdinge. Id “A plaintiff need only show compﬁantc with the
rules. When the rules are followed, it is presumed that service was proper.” Roberson v. Southern
Finance of South Carolina, Inc., 365'S.C. 6, 10, 615 S.l;i.Zd 112, 115 (2005) (interrralrcitaﬁdns
omitted). ‘

Because Plaintiff-has demonstrated compliance with the Rules, the burden shifts to
Defendant Seal-O-Flex to show that the return receipt was signed by an unauthorized person. For the

reasons stated herein, Seal-O-Flex has not carried its burden.

DISCUSSIO%% g
e

Defendant makes several arguments based iy the authority conferred upon Gumbs by
Defendant Seal-O-Flex. Because Gumbs lacked actual, apparent, or'implied»authoﬁty, Defendant
Seal-O-Flex argues the return recerpt was signed. by an unauthonzed person servrce of process was
unproper, and the Oourt dld not obtain personal jurisdiction over Defendant Seal-O-Flex. -

/ However, the Court is most persuaded by. Defendant's admission at the hearing of this mouon
" that Defendant was aware of the pendmg proceedings and intentionally chose not to respond Based
upon Plaintiff's comphanoe with Rule 4, SCRCP and Defendant's admission that it had notice of the

action, the Court can find no reason why it should hold that service of process was not proper.

IT 1S THEREFORE ORDERED that Defendant Seal-O-Flex's Motion to Set Aside Default Judgment

is hereby DENIED.
AND IT IS SO ORDERED:
w& /@1’ ZUY’D , South Carolina / é’j
S ' Perry M. Bfickner
Jul v 25 2014 Presiding Judge, Fourteenth Judicial Circuit

10



IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) ,
o ) FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER. ) CASE NO. 2012-CP-18-1647
Diane S. Goodstein, )
| )
Plaintiff, ) ‘ ,
: ) SEALOFLEX, INC.’S MOTION TO SET
v. ) ASIDE DEFAULT JUDGMENT
, ) 4
Sealoflex, Inc., and Latitude )
Construction Services, LLC, )
)
Defendants. )
: )

Defendant Sealoﬂex, Inc. hereby moves pursuant to Rules 4(d)(8), 55(c)2

—

South Carolina Rules of Civil Procedure for an’ordejr setting a;ide' the de'fault‘judﬁ:mentg thég

above-captioned civil action. The basis for this motion is that, becausc Sealoflex was not
' propgrl&; vs?erVed_ ﬁth pfoc‘;ésé, this Court_never acquhed personai .juriédiction over Sealoflex.

Thacéore, "thc default judgment is void and the Court must set it a_lside. -See Rules 4(d)(8) &
" 60(b)(4), SCRCP. |

. BACKGROUND-

Plaintiff filed her summons and complaint on July. 3, 2012. (See:Summons, Complaint,
and Civil Action Cover Sheet, attached as Exlibit A). On July 10, 2012, Plaintiff’s attorney
mailed a copy of the summons and complaint to the following address:

SEAL-O-FLEX, INC

C/O REGISTERED AGENT

ROBERT K KAUFFMANN

2516 OSCAR JOHNSON DR , ,
CHARLESTON SC '
29405 : ~

WCSR 31836460v2
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(See Return Receipt, attached as Exhibit B). The documents were sent via certified mail, with
return receipt requested and with delivcry restricted to the addressee, Mr. Kauffmann. (See
Return Receipt). |

On July 11, 2012, Wanda Gumbs sigried the return receipt. (See Return Receipt; Aff. of

Robert Kanffmann, attached as Exhibit C, § 9; Aff. of Anne Ellington, attached as Exhibit D; § -

é; Aff. of Wanda Gumbs, attached as E;hibit E, § 10). Ms. Gumbs is the receptionist for
Sealéﬂex. (Kauffman Aff. 99; Ellingtbn Aff. §9; Gumbs Aff. §2). Ms. Gumbs has never been
authorized to accept service of process on- behalf of Sealoflex. (Kauffman Aff. 1 l.O-.il;
Ellington Aff. o 10-1'1;. Gumbs Aff. 11 6, 13). To the contrary, the only persons authorized to
accept service of process for Sealoﬂex are Mr. Kauffmann, who is Seaioﬂex’s president and
registered agent, and Anne Elhngton, who is Sealoflex’ s vice presxdent and general manager

(Kauffman Aff. 1]1{2 5 EllmgtonAff 1]1{2 4)
Sealoflex did not respond to the complaint. The Court entered default and then later held
a default -judgment hearing. (S_g_ e Default Order, attached as Exhxblt F) The Coun then entered
default judgment against Sealoflex in the amount of $130,000.00. (See Default Judgment and
Default Judgment Order, attachied as Exhibit. G). |
ARGUMENT
Respectfully, Sealoflex submits that uﬁdgr Rule 4(d)(8), this Court must se'tvas'i'de ‘the
default judgment- becau.se-‘it did not have personal jurisdiction ovet Sealoflex and therefore the
judgment is. void. Further, although not required, Sealoflex has meritorious defenses to

Plaintiff’s claims and has made this motion without delay.

WCSR 31836460v2
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L The. Court Must Set :Aside the Judgment Because an Unauthorized Person
Signed the Return Receipt, Making the Judgment Voxd.

When default judgment is entered against a corporate .defendant tbat tﬁe plaintiﬂ:
. attempted to serve by certified mail, the judgment “shall be set aside pursuant to Rule 55(c) or.
Rule 60(b) if the defendant. deﬁ;onsuates to the court that the retumn receipt was si’gm;,d "by- an
unauthorized person.” Rule 4(d)(8), SCRCP (emphasis added). In this casé, the aﬁSdé—Vitsv-Qf Mr
Kauffman, Ms.'E'llington, and Ms. Gumbs demonstrate that Ms. Gumbs was néver authorized to
accept service and had no actual or apparent authority to accepf service of the pleadings:
‘Accordingly, Ms. Gumbs was an unauthorized person under Rule 4(d)(8), and service was
improper. I |

Not every employee of a corporation is an agent of fhe corporation for the purposes of

- service ofprocess See Robersonv Southern Fm of 8.C., Inc., 365 S.C. 6,11, 615 S.E2d 112, {_

115 (2005) (holding clencal employee was not an agent authonzed to accept service of process *
for the corporation). Instead, “whether an employe¢ may accept service on béhalf of a
corporation depends ‘o‘n the authority the corporation conferred upon the employee.” Richardson

v.P.V.. Inc., 383'S.C. 610, 615, 68?'S;E;2d 263, 265 (2009).

Actual appointment for the specific purpose of receiving process normally is
expected and the mere fact a person may be considered to act as‘defendant’s agent
-for some purpose does not necessarily mean that the person has authority to
receive process. The courts must look to the circumstances surrounding the
relationship and find authority which is either express or 1mphed from the type of
relationship between the defendant and the alleged agent. 'Claims. by one to
possess authority to receive process or actual acceptance of process by an alleged
~ agent will not.necessarily bind the defendant. Rather, there must be evidence the
defendant intended to confer such authority.

! In addition, Ms. Gumbs'is not a person on whom Plaintiff could otherwise have served Sealoflex. In the case of.a
corporate-defendant, Rule 4(d)(3) defines those on whom personal service may be made: “an officer, 2 managing or
general agent, or . . . any other agent authorized by appointment or by law.” Rule 4(d)(3), SCRCP. Ms. Gumbs is
not, nor has she ever been, an officer, a'managing agent, or a general agent of Sealoflex. (Gumbs Aff. §§ 3-5).
Further, Ms. Gumbs has never been appointed to accept service of process for Sealoflex. (Kauffmann Aff. 7§ 10-11;
Ellington Aff. 11 10-11; Gumbs Aff. §{ 6, 13).

3

WCSR 31836460v2-
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Moore v. Simpson, 322 S.C. 518, 523, 473 S.E.2d 64, 67 (Ct. App. 1996) (internal citations

omitted); sée also Graham Law Firm, P.A. v. Makawi, 396 S.C. 290, 295, 297-98, 721 S.E:2d

430, 433, 434 (2012) (applying Moore in a case involving service by certified mail on one

deféndant’s accounfant and on hostess employed by other defendant, and holding e_Videﬁce
supported circuit court’s finding that defendants established these individuals. were
“unauthorized person(s]” under Rule 4(d)(8)).

“An agent’s authority i‘s compoesed o‘f his or her actual authority, whether express or
implied, together with the apparent authoriﬁ which the principal by his -or her conduet is
precluded from denying.” Roberson, 365 S.C. at 11, 615 S.E.2d at 115. “[A]ctual authority is
expressly conferred upon the agent by the principal.” lgl_ .Apparent authority, however, éxists
" “when the principal knowingly pérmits;the agent to _’ex>ercise authority," o'r the principal holds _@e

agent. out as possessing suchaﬁthority.;” Id. (ciﬁxig Moore v. North Am. Van Lines, 310 $.C.

‘236, 239,423 S.E.2d 116, 118 (1992)).
This means that the judgment is void and, therefore, should be set:aside. . A -court may set-
aside a default judgment in accordance with Rule 60(b), SCRCP. See Rule 55(c), SCRCP. Rule

60(b)(4) provides a court may relieve a party from a judgment if that judgmént is void. “A

judgment is void if a court acts without personal jurisdiction.” BB & T v. Tavlor, 369 S.C. 548,

551,633 S.E.2d ,501,‘ 503 (2006). “A court usﬁally»obt‘ains personal jurisdiction by the service of

the summons and corﬁplaint” Stearns Bank Nat. Ass’n v. Glenwood. Falls, LP, 373.8.C. 331,
337, 644 S.E.2d 793, 796 (Ct. App. 2007). |
To serve a corporation, a copy of the summons and corﬁplaint must be déllivered‘ to “an
officer, a managing or general agent, or to any other agent authorized by appointment or by law
1o Teceive service of process,” or sent by “registéred or certiﬁed mail, return receipt requested
4

WCSR 31836460v2
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and delivery restricted to the addressee.” Rule 4(d)(3) & (8), SCRCP. As discussed above,
Plaintiff elected to try to serve Sealoflex using the latter method but failed to do so properly.
Accordingly, personal jurisdiction was not established over Sealoflex, meaning the defa;tﬂt
judgment entered against it is void. Rule 4(d)(8) therefore reéuires that the judgment “shall be
set aside.” (Emphasis added). '

. Sealoflex Has Several Meritorious Defenses to Plaintiff’s Claims

When a judgment is void, the party seeking relief from the judgment need not establish

that it has a meritorious defense to the plaintiff’s claims. BB & T, 369 S.C. at 553 n.1, '633
S.E.2d at 503 n.1. To be sure, however, Sealoflex has s'evéral imeritorious defenses to Plaintiff’s
claims. |

First, Plaintif’s improper service of Sealoflex and the lack of personal jurisdiction over
Sealoflex are complete defenses and grozuﬁds:for dismissal. §g§ Rule 1‘2@3(:’2) & (5), SCRECP.
Sealoflex denies that it has breached any t:ont;‘l'act or warranty or that it has ezigaged in unfair
trade practices. _Further, Sealoflex also contends ihat its product did not cause the l_)listcring" on
Plaintiff’s roofs; that the blistering is not the cause of damage to any other .e]‘em‘ents of Plamtlﬁ’ ]
property; that Sealoflex provided a warranty covering only the product itself, nof the installation
of the product; and that even if Sealoflex is liable to Plaintiff, the scope and dollar value of its
liability is nowhere near whaf Plaintiff alleges. (Ellington Aff. §] 15-19). Cf. Williams v.

Watkins, 384 S.C. 319, 326, 681 S.E.2d 914, 918 (Ct. App. 2009) (finding defendant contractor’s

 denial of plaintiff’s’ allegations and assertion that product manufacturer was the liable entity

constituted a meritorious defense).

WCSR 31836460v2

15



-IL  Sealoflex Has Acted Promptly in Filing This Motion

Finally, although a party seeking to set aside a void judgment need not show that it is

acting with utmost promptness, BB & T, 369 S.C. at 553 n.1, 633.S.E.2d at 503 n.1, it should
bring the m'otion within a reasonable time. See Rule 60(b), SCRCP (requiring that a motion to
be relieved from a judgment be made within a reasonable time). Sealoflex has not at all hesitated
in bringing th]S motion. The \éoutt -entered: the default :judgme,nt on January 7, 2014. (See
Default Judgment Order). Seélqﬂ'ex received writtennoﬁbe-o’f' the:;judgment-on January 9, 2014,
-and it contacted the undersig_ne,d the same day regarding this matter. (See Eﬁvelbpc from Clerk :
of C(')urt, attached as Exhibit H). Counsel began preparing the motion the next day. Therefore,
- there is no question that Sealoflex’s motion is timely.
| CONCLUSION

For the i'easons'staicd above, Sealoflex aslgs this Coiut to issue an order setting aside the

default judgment entered agamst Sealoflex on the basis that the judgment is vo1d

Respectfully subxmtted,
LE CARLYLE SANDRIDGE & RICE, LLP
7 fo o
Harles J. BakerIlI § C. Bar No. 486
AndrewR de Holl, S.C. Bar No. 78630
5 Exchange Street:
P.O. Box 999 .
Charleston, SC.29402
(843) 722-3400
Artorney. for Defendant Sealoflex, Inc.
Charleston, South Carolina

January 14, 2014

WCSR 31836460v2
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IN THE COURT OF COMMON PLEAS

- STATE OF SOUTH CAROLINA )
. ) FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ) ' 7 -
) Case. Number: 2012-CP-18-_} |4 ]
, : ) ’
DIANE S. GOODSTEIN )
‘ ) -
Plaintiff, ) SUMMONS 2o
) So . o T
SEAL-O-FLEX, INC. AND ) hof o B o3
LATITUDE CONSTRUCTION ) 22 e 4
'SERVICES, LLC. ) TR B
) 2L = o
Defendants. ) =ioe 3

TO THE DEFENDANTS ABOVE NAMED:

. YOU ARE HEREBY SUMMONED and requued to answer the Complamt in this action,
of which a copy is herewith served upon you, and to serve a copy of your answer to said-
Complaint on the subscribed at his office, 208 Sumter Avenue, Summerville, South Carolina, |
within thirty (30) days after the service hereof: exclusive of the day of such service; and if you

fail to answer the Complaint within the time aforesaid, the Plaintiff i in thzs action will apply to
the Court for the relief demanded in the Complaint.

ARNOLDS GOODS EX? ‘

/ 7y
/ ” .‘Ldl///‘c,//
OODSTERNZAW FIRM, LLC
Post Office:Box 2350
Summerville, SC 29484
(843) 871-1000 office
(843) 873-5319 fax
aszoodsiein@zoods‘téinﬁrm.cpm_ )

DATED: __ Nedy 3,202
U )

Summerville, South Carolina
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STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS
A _ ) FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ) A ,
: ) Case Number: 2012-CP-18- “,Z_L_{ /
) .
DIANE S. GOODSTEIN )
)
Plaintiff, ) COMPLAINT
) -
VS, ) o (3 S o
- ) I S S
SEAL-O-FLEX, INC. AND ) i I
LATITUDE CONSTRUCTION ) Sa n o
SERVICES, LLC ) i
: ) 2E X, = S
Defendants. ) f“ P g
~y

1. The _Pla'.intiff, Diane S. Goodstein avers as follows:

'PARTIES, CAPACITY, AND JURISDICTION

1. Plaintff is the owner of a house-at 208 Sumter Avenue, Summerville, Dorchester County,
"South Carolina.

2. Defendant Seal-0~Flex, Inc. is a corporation dbing business in South Carolina.

‘3. Defendant Latitude Construction Services, LLC is a Limited Liability'Cpmpa‘ny organized
and existing under the laws of the State of South Carolina whose principal place of business is
and/or was at the time of these events Dorchester County; South Carolina.

4. The Court has jurisdiction over these parties and this subject matter.

FACTUAL ALLEGATIONS -

5. Defendants entered into agreements with plaintiff for the purpose.of ipstaliing the product
Seal-O-Flexon the roofs at the plaintiff's residence including thie Main House, Cabana, Cottage,
and Garage.

6. In consideration of the contracts, the plaintiff agreed to pay and did pay the consideration of
$25,000 (Twenty five thousand) dollars.

7. Both parties provided plaintiff with written express wanaﬁtics; warranting both the Seal-O-
Flex product and the installation of the product. ‘ '
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8. Almost immediately following the installation of the Seal-O-Flex product-the product began
to blister over the-surfaces of the roofs and the roofs at various locations began to leak.

9. Plaintiff, through her agent, immediately and repeatedly notified defendants-of the failures of
the roofs. C :

10. Defendant Seal-O-Flex, Inc. following its review of the roofs informed the Plaintiff on
January 27, 2011 the following: ‘ _

“1. We accept the fact that the repairs have to be done at.a time of acceptable weather 2. We work
with Scott Blackman and schedule a time in the spring-to conduct the repairs 3.We work together
to ensure the proper surface preparation and application of the coating for the repair areas.”

11. Defendant Seal-O-Flex, Inc. furthér stated on .Ié.nuaxy 27,2011 that it was ready-and willing
to assist with the necessary repairs.

12. Since that time defendants bave failed and refused to properly repair‘ al] of the roofs in
accordance with the contract documents and the express warranties.

13. As.a direct result of the conduct of the defendants the plaintiﬂ‘s roofs have a defective.
coating and aré leaking not only: causing damage to the roofs themselves but to the underlying
‘structures of the-house. The water intrusion into the structures may also'be generating hcahh

hazards; _ o
14. 'I“he~actions, of the defendants articulated above have been directinaused and will continue

to cause the plaintiff damages, both direct and consequential, in the amount exceeding $75,000
- (Seventy five thousand) dollars.

FOR A FIRST CAUSE OF ACTION (Breach of ‘Contract)
15. The actions of the defendants articulated-above constitute a breach of the contracts with
Plaintiff * asto the defendant Seal-O-Flex, Inc.,.the provision of one.or more defective products
and or instructions and or supervision for the installation of its. products; as-to Defendant )
Latitude Construction Services, LLC as to the installation of the Seal-O-Flex product or products
16. As a direct result of the breaches-of the ciefen'dants :thé plaintiff has suffered and continues-to
suffer direct-and consequential damages.

FOR A SECOND CAUSE OF ACTION (Breach of express warranties)

17. Plaintiff incorporates into this cause of action the allegations.in the paragraphs above as
fully as if repeated verbatim herein, -
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18. Defendant ScaI¢Q-Flcx,‘Inc.; expressly warranted its products as free from all defects in its
materials that would cause a roof to leak for 10 years from the date of installation.

19. Defendant Latitude Construction Serviccs; LLC warranted the materials and workmanship
for one year following completion of installation by express warranty.

20. The failures of the roof in the form of blistering and leaking occurred substantially: within
the year of express warranty. " .

21. As a direct result of the breach of the express warranty of Latitude the Plaintiff has suffered
and will suffer direct and consequential damages. :

FOR A THIRD CAUSE OF ACTION (UNFAIR TRADTEPRACT ICES) ,

22. Plaintiff incorporates into this cause of action the allegations in the paragraphs above as they
regard Seal-O-Flex, Inc. as fully as if repeated verbatim herein.

23. The Pl‘ainﬁﬁ' and Defendant Seal-O-Flex, Inc. are "persons” within the meaning o_f S.C.
Code Section 39-5-10(a). .

24. The Defendant by developing, marketing, and selling the Seal-O-Flex products was and is
engaged in commerce within the meaning qf‘vS. C. Code Section 39-5-10(b).

25. ‘Thef'Defeﬁdant's‘acﬁoﬁs described herein above constitute unfair trade practices within the
meaning of S. C. Code Section 39-5-20 (a).

26. The Defendant Seal-O-Flex, Inc. acts are capable of repetition and upon information and
belief has occurred in the past. :

27. The Defendant Seal-O-Flex, Inc. conduct affects the public interest of South Carolina.

28. The'Defendant_ Seal-O-Flex, Inc. knew or reasonably should have known that its conduct
violated the Unfair Trade Practices Act.

29. The Defendant Seal-O-Flex, Inc. conduct, both unfair and potentially deceptive, has diréctly”
caused the plaintiff to suffer direct and consequential damages. :

30. The Plaintiff is entitled to recover her actual and consequential damages which amount
pursuant to statute should be trebled together with her attorney’s fees and interest.

VVHEREF_ORE, Plaintiff prays for a judgment against defendants jointly and severally for her
actual and consequential damages-and as to Seal-O-Flex, Inc., prays those damages be trebled
and that she be awarded interest and attorney’s fees ,and costs additionally against Seal-O-Flex,
Inc. and for such other and further relief and this Court may deem appropriate.
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'PLAINTIFF BEREBY DEMANDS A JURY TRIAL.

ARNOLD S. GOO '- - 54'/7~
GOOBSTEIN CAW FIRM, LLC '
Post Office Box 2350

Summerville, SC 29484

(843) 871-1000.office

(843) 873-5319 fax.
agoodsteinf@goodsteinfirm.com

ated: Yl 3 2D
Dated %%)3 2

Summerville, South Carolina
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STATE OF SOUTH CAROLINA ) N THE COURT OF COMMON PLEAS
) . FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ) CASE NO. 2012-CP-18-1647
Diane S. Goodstein, )
, )
Plaintiff, )
) AFFIDAVIT OF ROBERT F.
v, )  KAUFFMANN e
) =
Sealoflex, Inc., and Latitude ) =
Construction Services, LLC, ) =
) =
Defendants. ) -
) 2
Robert Kauffmann, being first duly sworn, deposes and says that: S b=
1. I-am over the age of eighteen and am competent to testify to-the matters herein.

2. I am the president 6f Sealoflex, Inc: (“Sealoflex”), and have been president since
71.993‘. As such, I h;ve 'ac‘fcess to'bu_sinessfreco:ﬂs' andi information'whic};i pertain io the facts set
forth in this Affidavit. |

3. 1 also am the registerecj agént for Sealoflex aﬁd was its registered agent

- throughout 2012.

SRIRIEINRSEN)

4, As p_resident and as registered agent, I am authorized to accept service of process

on behalf of Sealoflex.

" 5. Two people are authorized to accept service of process for Sealoflex: myself, and _

Anne Ellington, who acts.as vice president and general manager of Sealoflex.
6. No other émp]'oyec, officer, agent, or representative of Sealoflex is authorized to

accept service of process on behalf of Sealoflex.
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7. I have reviewed a copy of the summons and complaint in this matter. On July 3,
2012, Diane S. Goodstein (“Plaintiff”) filed the summons and complaint against Sealoflex and
Latit\;de Construction Services, LLC. |

8. I have also reviewed return receipt# 7010 3090 0003 0081 3973. According to

the return receipt, on July.11, 2012, Plaintiff attempted to serve'a; copy of the summons and

. complaint on Sealoflex by certified mail, return receipt requested. The mail was addressed to

me, and it was sent with delivery restricted to the addressee.

9. 1 did not sign the return receipt for the envelope containing the summons and
complaint. Rather, Wanda Gumbs signed the return receipt. Ms. Gumbs is Sealoflex’s
receptionist, and she held that position throughout 2012.

10. No one at Scaloﬂex authonzed Ms. Gumbs to acccpt service of Plaintiffs’
'summons and complamt

11. A Ms‘ Gumbs’ work reSpomibiﬁﬁcs do not >include accepting ser§i0e ofr process.
She has never been authéri’zed to. accept service pf any summonses, complaints, or any othef ‘
iégal papers_for Sealoﬁex. |

FURTHER AFFIANT SAYETHNOT.

Subscribed and swom to before me
this 13" day of January, 2014 ) R(%exﬁ’ . Kauffmann

%77‘; CARG"\ \‘\

“nney 2
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) ] M
) FIRST JUDICIAL CIRCUIT
COUNTY :OF DORCHESTER: ) CASE NO. 2012-CP-18-1647
Diane S. Goodstein, )
)
Plaintiff, )
) AFFIDAVIT OF ANNE ELLINGTON
v. ) s
| ) S o
Sealoflex, Inc., and Latitude ) & o
Construction Services, LLC, ) =z
) P
Defendants. 2 = [r_g
Anne Ellington, being first duly sworn, deposes and says that: i} - =
1. I am over the age of eighteen and am éompe‘te’nt, to testify to the matters herein.

2. I am vice president and general manager of Sealoﬂex, Inc.‘ (“Sealdﬂex’f)‘, and I .
held that position throﬁghdut 201'2. _ _ | ' ‘ |

3. Robert Kauffmann is Sealoflex’s president and.registered,»agenf.-' He held ﬁose»
positions throughout 2012,

4. Two people are authorized io accept service of pfocess for Sealoﬂex: rhyself; and.
Robert Kauffmann. No other employee, officer, agent, or representative of Sealoﬂéx is
authorized to accept service of process on behalf of Sealoflex.

5. I have re-viewe'd a'copy of the summons and complainf i this matter. On July 3,
2012, Diane S. Goodstein (“Plainﬁﬁ”) filed the summons and complaint against Sealoflex and
Latitude Construction Services, LLC.

6. [ have also reviewed return receipt # 7010 3090 0003 0081 3973. Accordiﬁg to

the return receipt, on July 11, 2012, Plaintiff attempted to serve a copy of the summons and
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complaint on Sealoflex by certified mail, return receipt requested. The mail was addressed to
- Mr. Kauffinann, and it wassent with delivery restricted to the addressee.

7. I ami familiar VVlth Mr. Kauffmann’s signature. .His signature is not on the return
receipt.

8. I am also familiar with the signature of Wanda Guinbs. Ms. Gumbs’ signature
.appears on the return receipt. A

9. Ms: Gumbs is Sealoflex’s receptionist. She held that position throughout 2012. -

10. ~ No one at Sealoflex authorized Ms. Gumbs to accept service of Plaintiff’s
summons and complaint.

1. Ms. Gumbs’ work responsibilities do .not include écccpting service of process.
She has never been authorized to accept serv_ice of any summonses, complaints, or’ any other
legal papers for Sealoflex. | 4 | : — -

12 . It came’to my attention that the summeons and cpmplaint had been delivered t'o‘
Sealoflex’s office. 1 immediately forwarded a copy of .those‘-documents to our- insurance z;gcnt. ,
(See Email dated July 24, 2012, attached as Exhibit 1).

13, The insurance agent never responded to my email and never-contacted Sealqﬂex
about the suit.

14.  Sealoflex teceived a copy of ihe default judgment on January 9, 2014.

15. Plaintiff ﬂleées in her complaint that she and Sealoflex entered into a contract to
install a Sealoflex product on the roofs of Plaintiff’s buildings. Sealoflex, as a product
manufacturer, provided thé materials for use on thé roofs of Plainlifi“é buildings. However,
Sealoflex does not generally install roofing products and, in this case, did not contract with -

Plaintiff to inistall the materials.
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16.  Plaintiff also alleges in her complaint thati Sealoflex provided an express warranty
for both its product and the installation of the product on her roofs. ‘Sealoflex’s_product doés
come with an express warranty on the materials iherﬁselves, but the warranty does not include
installation.

17.  Before Plaintiff filed this action, her attorney contacted Sealoflex regarding fhe
problems Plaintiff was experiencing. In response, Sealoflex condicted an i’nvestigatidh of
Plaintiff’ s buildings.

18.  The investigation did reveal that a Sealoflex br(;duct had been applied to the ,fqofs
anci that some blistering of the product was occurring. However, Sealoﬂéx initially determined |

" and believes that the cause of the blistering was the substrate to which the product had been
applied and that there was no defect with the product causing the blistering. | Fmthe';mq;e, the
investigation produced no evidcx@cé that the blistering was _cauéing damage to any other
components of Plaintiff’s buildings. |

19, Plamnﬁ obtained a default judgment for $130,000.00. Based on Sealoﬂex s
investigation of the buxldmgs, it would cost far less than that to correct the issues of ‘which
Plaintiff complains. |

" FURTHER AFFIANT SAYETH NOT.

Subscnbed and sworn to before me

This 14% d'jly/oﬁSanuary,;&
~ T ’\\
: ")

/ No ary Public for '35\(‘5?\ C\j\) ‘\)&\r A(/\/\ Qﬂ/\m
My commission expuesﬁ.) 533
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From: Anne Eliington [mailto:aellington@sealoflex.com]
Sent: Tuesday, July 24, 2012 11:27 AM

To: Mann, Eric

Subject: Goodstein

Hello Eric,

| hope thatyou are well.

Please see the attached document regarding a case in Summerville, SC. Please review and let:me know who my contact will
be with the'insurance company.

Thankwyou,
Anne

Sent By:
Anne K. Ellington

Sealoflex, Inc.

Vice President / General Manager
2520 Oscar Johnson Drive
Charleston, SC 29405

843-554-6466
843-554-6458 FAX ’
. www.sealoflex.com

:2IHd. ST NVl HIDE
P41

.
.
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Sealoflex}

CONFIDENTIALITY NOTICE: This electronic mail transmission has been sent. by or onh behalf of Sealofiex and is intended exclusively for the mdwidual or entity to
which # is addressed. This message may contain information that Is proprietary, privileged, confidential or otherwise legally exempt from disclosure. If you are not the
named addressee, you are not authorized to read, print, retain copy or disseminate this communication or-any-part of it. If you.have received this communication in
error, please delete al coples of this message and notify the sender immediately either by phone (843) 554-6466 or (800) 770-6466 or by reply to-this e-mall

Thank you,

Sealoflex Waterproofing Systems, Inc.

IRS CIRCULAR 230 NOTICE: To cnsure compliance with requirements imposed by the IRS, we inform you that any U.S. tax advice contained in this cormmunication (or
in any attachment) is not intended or written 1o be used, and cannol be used, for the purpose of (i) avoiding penaities under 'he Internal Revenus Code or (i) promotlng
marketing or recommending to another party any transaction or matter addressed in this communication {or in any attachment).

CONFIDENTIALITY NOTICE: This electronic mail ransmission has been sent by a lawyer. It may contain information that is confidential, privileged, proprietary, or
otherwise legally exempt from disclosure. if you are not the intended recipient, you are hereby notified that you are not authorized to read, print, retain, copy or
disseminate this message, any part of it, or any attachments. If you have received this message in error, please delete this message and any attachments from your
system without reading the content and notify the sender immediately of the inadvertent transmission. There is no intent on the part of the.sender to walve any privilege,
including the attorney-client privilege, that may attach to this communication. Thank you for your cooperation. "
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ) CASE NO. 2012-CP-18-1647
~ Diane S. Goodstein, )
)
Plaintiff, ) A . .
) AFFIDAVIT OF WANDA GUMBS
v. )
)
Sealoflex, Inc., and Latitude. ) .
Construction Services, LLC, )
' )
Defendants. ) -
)

Wanda Gumbs, being first duly sworn, deposes and says that:

1.

I am over the age of eighteen and am competent to testify to the m:gtt)t:r(shere'\’
2. lama rccqptiAonist’_ at Sealoflex, Inc. (“Sealoflex”), and I held tt;at pos?:ion
throughout 2012. - v | |
3.

I.am not the registered agent for Sealoflex and never have been.

4.

never acted as a general agent of Sealoflex.
5. My work responsibilities have never included any managerial activities pf
responéibilit‘ies.

6. My work responsibilities have never included accepting service of process. I

have never been appointed, .instructed, or allowed to accept service of- any summonses,
complaints, or any other legal papers for Sealoflex.

7. Part of my job is to take the mail from the letter carrier who delivers mail to

Sealoflex’s office and distribute it to the addressees in the office. , ‘
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I am not an officer of Sealoflex and never have beén ope. Furthermore; I have -




8. AJthOugh I have on occasion signed return receipts on pieces of certified mail, T
have never knowingly signed a return receipt for a piece of mail that I believed ."conlta'ined a
summons and complaint or any other legal paperwork.

9. I have reviewed return receipt # 7010 3090 0003 0081 3973. According to the
return receipt, on July 11, 2012, Plaintiff attempted to serve a copy of the .s_ummoﬁs and
complaint on Séalo’ﬂex by certified mail, rétum receipt requested. The mail was addressed to.
Mr. Kauffmann, and it was sent with delivery restricted to the addressee.

10.  Isigned the return receipt. Mr. Kauffiann did not sign it.

11.  When I signeci the return receipt, I did' not know that 1'-was signing to
acknowledge receipt of a summons and complaint against Sealoflex.

‘ “12. Had 1 known what . the envelope contamcd, I would have contacted Mr.
. Kauiﬁnann SO tbat he could sign the return receipt.
13. No one at Sealoflex-authorized me to accept service of Plaintiff’s Summons and
' Complaint.

'FURTHER AFFIANT SAYETH NOT.

Subscribed and sworn to before me
this 13" day ofJa.nuagy 2014

_

Q7N IANALND

afy Public for@mh&ém%\&/o

My commission expires ) A5 2%

Wanda Gumbs
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL.CASE :
COUNTY OF DORCHESTER ' '

‘IN THE COURT OF COMMON PLEAS CASE NO. 2012-CP-18-1647 4 ) ‘
__DIANE S. GOODSTEIN A = TH-RETOROSEBAL-O-FLEX, INC AND '
LATITUDE CONSTRUCTION _SERVICES,

HHAUG30 Py g8

' DEFENDANT(S)
‘Vv:i. <y 1T -

FCOURT | Attormeyfor: X Pamtlf [ Defendant
Submitted by: ARNOLD S cmnmqgﬁ'@%%g?g Rcc%{ﬁ;y- or 4 ;
. , (] Seif-Represented Litigant

PLAINTIFF(S)

DISPOSITION TYPE (CHECK. ONE) .
JURY VERDICT. This action came before the cowrt for a trial by jury: The issues. :

have been tried and 8 verdict rendered. 2 o
-

DECISION BY THE COURT. This action came to rial or hearing befors the cowrt: (T '; 0.
The-issues have been tried or heard and a décision rendered, g . 2 =
ACTION DISMISSED (CHECK REASON): [7] Rule 12(b), SCRCP: [] Rule 4 i, QD =

+ SCRCP (Vol. Noosuit); [ ] Rule 43(k), SCRCP (Settled); [ ] Other , e
ACTION STRICKEN (CHECK REASON): [ Rule 40(), SCRCP; [ Bankruptoyzra, 4. - %
DBhdingarbimtiomsubjectwﬁghxmmwconﬁm,mormodify DT
arbitration award; [ ] Other . o
DISPOSITION OF APPEAL TO THE CIRCUIT COURT {C
0 Affirmed; [ Reversed; [ Remanded; () Other -
NOTE. ATTORNEYS ARE RESPON§IBLE FOR  NOTIFYING IDWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS AFPEAL o

IT IS ORDERED AND ADJUDGED: X See attached order (formal order to follow) [] Statement of Judgment by

the Court: ORDER OF DEFAULT AGAINST SEAL-O-FLEX ONLY = O\
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INFORMATION FOR THE JUDGMENT INDEX S

Complete this section below when the jadgment affects title to resl or pervonal property or if any amount

should be carolled. If there is-no Judgmeot information, indicats “N/A™ In one.of the boxes-below. :
- Judgment in Favor of + Jadgment Against Judgment Amouat To be Enrofied

(List name(s) bielow) .__{List name(s) below) 1. - (List amount(s) befow).

s

C e et .

$
If applicable, describe the property, including tax map information and address, referenced in the order:
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Clrenit cg::)dge 7 Judge Code Date .
SCRCP Forf4C (12/2011). o Page 1]
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For Clerk of Court Office Use Only

This judgmerm was entered on&lsblmu._and 2 copy mailed first class or placed in the appropriate attorniey’s box on &/30/2013, (o
&ttomeys of record of to parties (when appearing pro se) as follows:

Arnold 8. Goodstein PO Box 2350 Summerville, SC Karen Marie De Joug 940 Johnaie Dodds Bivd, Ste. 203 Mt
294842350 . Pieasant, SC 20464

ATTORNEY(S} FOR THE PLAINTIFF(S) ATTORNEY(S} FOR THE DEFENDANT(S)

Court Reporter Cheryl Grabam - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE L

Thisactioncamctoﬁalorhearingbcforetbecoun.Th:issucshxvebeenuiedorh&rdmdtdecisionrendaad.,

CPFORM4Cm
SCCA SCRCP Form 4C (Revised ¥2013)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON Pl}_ﬁﬁ{
_ _ FOR THE FIRST JUDICIAL CIRCIHR
COUNTY OF DORCHESTER

-

Case Number: 2012-CP-18-1647 <

DIANE S. GOODSTEIN

SR:EP
0 40

)
)
)
)
) ORDER GRANTING: PLAINT; )
) MOTION FOR.ORDER OF DEFAULT
Plaintiff, ) AS TO DEFENDANT
- ) SEAL-O-FLEX, INC.,
Vs, , )
) .
SEAL-O-FLEX, INC. AND )
LATITUDE CONSTRUCTION )
SERVICES, LLC. )
)
)
J.

184
b=l
=

o
=i

316342400

[ n 1“'3“

o
—

Y

€.
Z3i;

=
Defendants. S

(03I

IN
‘1 L3

» L
This matter came before The A'C;ourm
of Default against the Defendant Seal-O-Flex, Inc:

It appears from the Affidavit pt:: Default filed by ééunscl.fox the Plaintiff that the
Sumim

ons and Complaint wete properly served. upon Defendant Seal-O
answer, motion, notice of appearance or other

- or scrved on Plaintiff by Defendant Seal-O-Flex, Inc. within the time prescribed by law.
It further appears, and the Court so finds that Defendant Seal
The Court further finds that the Plaintiff is therefora entitled to the determination of Default
against the Defendant Seal-O-Flex, Inc. Because the damages against this Defendant are not”
liquidated and consequential and because other damages arc alleged as a direct result of the
- breach and other actions of the Defendant Seal-O-Flex, Inc., a damages hearing against Seal-Q-
Flex, Inc. shall be set in this matfer : '

-O-Flex, Inc. is in Default,

ANDIT IS SO ORDERED:

August 76,2013

- ; ! ! E! l x. - l S’. S
P toasble. BoyBurar ™ Fodictal Crasib
Walterboep _, Souts Carolina
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STATE OF SOUTHCAROLINA )  IN THE COURT OF COWON% <
, ) FOR THE FIRST JUDICIAL CIRCERE
COUNTY OF DORCHESTER ) 52
") CaseNumber:2012-CP-18-1647 2% <.
) 0B T
DIANE S. GOODSTEIN ) 22 ¢~
. ) SR
Plaintiff, ) " AFFIDAVIT "
v ) 2ot &
. 205 &
| A ) Son S
SEAL-O-FLEX, INC. AND ) 2% O
LATITUDE CONSTRUCTION . ) ggi =
SERVICES; LLC ) g5 ¥
) X
Defendants. ) - ‘
)

Rl SRECEERES

Personally appeared before me, Amold S. Goodstei, Attorney for the above named PLaingfy

who, being duly swomn-deposes and states as follows:

1. I'am the Attomey Armnold'S. Goodstein representing Diane.S. Goodstein.in the above

2. Asevidence by the return, the Summons and Complaint in this action was served upon
Seal-O-Flex, Inc. thruits agent for Service of Processor, Robert K Kauffimann by mail
delivered by restricted delivery on July 11, 2012 as evidence by the execution of the
certified mail, restricted delivery receipt 70103090 0003 0081 3973 attached hereto,

3. More than 30.days have elapsed since the service of the Summon and Complaint on the
defendant Seal-O-Flex, Inc. no reply, answer, notice of appearance, request for extension
or responsive pleading has been filed or served by the defendant Seal-O-Flex, Inc. or
their counsel within the time preseribed by law.

4." That Defendant Seal-O-Flex, Inc. is in default,

Further affidavit sayeth not.

713 e Z:
i‘_’_—'g‘q
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STATE OF SOUTH CAROLINA “ JUDGMENT INA CIVIL CASE

COUNTY OF DORCHESTER
IN THE COURT OF COMMON PLEAS . CASE NO. 2012 CP-18-1647
: ".‘:‘:—;‘: .5\ [
Diane §. Goodstein vt V'ﬂ \'- \2 Seal-0-Flex, Inc. end Latitutde Construction
JURTRRL S, | -1 Services, Inc.
v ; ~
= -,.' o A,/:"- .
PLAINTIFF(S) C, P F eaUR “ DEFENDANT(S)
oy D Wb ety .
] gﬂ%}ﬁ_q Ty e ) Attorney for : |_] Plaintiff D,Defendam
Submitted by: e or o
‘ -[] Setf-Represented Litigant
) "DISPOSITION TYPE (CHECK ONE)
O JURY VERDICT. This action came before the court for a trial by jury. The issues
havé been tried and.a verdict rendered. , - .
[J DECISION'BY THE COURT. This action came 1o trial or hearing before the court.
The issues‘have been tried or heard and a decision rendered..[ ] See Page 2 for additional information;
o - Ac‘nqymsxy_gxgs?m (CHECK.REASON): [} Rule-12(b), SCRCP; [] Rule 41(a),
A SCRCP (Vol. Nonsuit): [ ] Rule 43(k), SCRCP (Settled); [ ] Other
O ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [J Bankruptcy;
L] Binding arbitration, subject to right to restore to confiom, vacate or modify
arbitration award; ] Other _ .
0 DISPOSITION-OF APPEAL TO THE CIRCUIT COURT {CHECK APPLICABLE BOX):

[ Affirmed; [ Reversed;. [] Remanded; [] Other ,
NOTE:  ATTORNEYS ARE. RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL. -OR
ADMINISTRATIVE AGENCY. OF THE CIRCUTT COURT RULING.IN THIS APPEAL. :

_IT IS ORDERED AND ADJUDGED: [] See-antached order (formal ordér to follow) {X] Statement of Judgment °

. by the Court: Based upon the testimony of Plaintiff’s witness and applicable law, the Court finds that

damages should be awarded for Plaintiff’ breac:h of contract claim in the awount of $130,000. It is
therefore ordered that judgment is entered for Plaintiff against Defendant Seal-0-Flex in the amount of

$130, 000, ’

: ORDER INFORMATION -
This order [ ] ends %does oot end the case. '

‘Additional Information for the Clerk : 15 _order ends 7he. éaSé as 7o /&'%dd&/??[ 16

Seal- 0- e, Dnt.  but not as Lo Lathde. lonstrvelion Sewlws [,

mFORMATION FOR THE JUDGMENT INDEX
Complete this sectionn below when the judgment affects title to real or personal property or if any amoynt

should be enrolled. If there is no judgment information, indicate “N/A?" irr one of tié Boxis below.

{5

Judgment in Favor of Jodgment Against Judgment Amousnt To be Enrolled
(List name(s) below) . . (List name(s) below) -__(List amount(s) below)
Drane s. ocdstein Seal-0-Flex, Ine. $ /30, 860 |
‘ $
|$

If applicable, describe the property, including Lax mavp information and address, referenced in the order: - |

een péovided by the submitting party. Disputes concersiing the amounts contained in this

igsrpursuant o the SC Rules of Civil Procedure. Amounts 1o be computed such as interest

b i “form and final order are submitted to the judge may be provided to the
earchers should refer to the offidal court order for judgment details,

ETil0122 o 12/23/2013

Page |

SCRCP Form 4C ((/32013) \_-J
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For Clerk of Court Office Use Only

This judgment. was entered on- 01-07-2014 and a copy mailed first class.or placed in the appropriate attorney’s  box anj01:07-2014, to
attorneys of record or 1 parties (when appearing pro se) as-follows: .

Karen Marie DcJong 940 Jobnnie Dodds Bivd. Ste. 203 Mt

Arnold S, Goodstein PO Box 2350 Summerville, SC 29484- " Pleasant, SC 29464
2350 Seal-O-Flex Inc 2520 Oscar Johnson Drive Nonit
. Charleston, SC 29405
ATTORNEY(S) FOR THE PLAINTIFF S) A'ITORNEY(S) FOR THE DEFENDANT, Sy

ﬂ/w,/ Lot sant

Rebecca H. Hill
‘Cheryl Gfgham - Clerk of Court

Court Reporter
ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ONPAGE'1.

This action came to trial or ‘hearing befare the court. The i issues have been- med or heard and a dec:s:on rendered.

CPFORM*tCm
SCCA SCRCP Form 4C (Rcvlscd 3/2013)
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STATE OF SOUTH CAROLINA ) IN THE COURT -OF COMMON PLEAS
, : , )
COUNTY OF DORCHESTER ) Civil Action No. 2012-CP-18-1647
)
Diane S. Goodstein, )
) 2
Plaintiff ) :
: ) ORDER FOR JUDGNGINIS: -
v. ) SNl
)
Seal-O-Flex, Inc., et. al., )
)
Defendants. )
)

This matter comes before the Court upon a hearing for damages on Plaintiff's claim for breach of
contract-against Defendant. Seal-O-Flex. On August 26, 2013, the Court signed an Order of Default, the
effect of which was to'make an entry of default against Defendant Seal-O-Flex, Inc. This heantnngaé
subsequently schédl.ﬂedland heid on December 6,;2013 m Doréhestcr C_ounty to dg;,tcnnincd damages: ‘

% / Present at this hearing was Arnoid Goodstein on béhalf of the Plain&ff. Neither De,fendani Sg:al- |
O-Flex nor counsél on Defendant Seal-O-Flex's behalf was present. Pursuant to the Affidavit of Service

F /"Wé filed by the Plaintiff, on November 22, 201 3 Defendant Seal-O-Flex ‘.)v—as sent a cértified copy of the -
Order of Default and given notice of the time, place, and date of the hearing. -

At the hearing, counsel ﬁf(}f the f’l,ainu'ff called Matthew J. Halter to testify. Mr. Haltcr-tf:stiﬁed,
that he is a licensed 'dvil-énginecr, land surveyor, and_geﬁeral‘ contractor; that he was familiar with roofs
and roof construction; that he had previously examined the roof at issue in the instant case from bqth
ground and roof lc\}cls; that during the course of his cxaminatio-n, he had found Aa number of places
showing moderate to extreme _b]istering of the sealant on the roof; that. tt_lc refncdial ‘action necessary ‘to
repair the.roof tis the replacement of the entire roof; and tha_t, baséd on the costs of materials, costs of
labor, square foo_tage“of the roof, and the unknown leakage damage to the roof, the cost of replacement

would be $1 30,0007
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Based upon the testimony of Plaintiff's witness and the applicable law, the Court finds that

damages should: be-awarded for the Plaintiff's claim for breach of contract in the amount of $130,000,

IT IS THEREFORE ORDERED that judgment is entered for the. Plaintiff against the Defendant Seal-O-

Flex in the amount of $130,000.

ANDIT IS SO ORDERED.

Perry M. Bu kner” 7
Presiding-+adge, Fourteenth-Judicial Circuit

&]Q/ /5/.50@ , South Carolina
fecember & a3
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CHERYL GRAHAM

CLERK OF COURT
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

Nt N

COUNTY OF DORCHESTER

—

CIVIL ACTION NO.: 2013-CP-18-01647
DIANE S. GOODSTEIN,

PLAINTIFF,
_ MEMORANDUM IN OPPOSITION TO

DEFENDANT SEAL-O-FLEX, INC.'S

MOTION TO SET ASIDE DEFAULT
JUDGMENT

VS.

SEAL-O-FLEX, INC.,

i N Nl gt Nl el s g "’

" DEFENDANT.

Throughout its presentation to this court regarding this matter the one argument that

defendant does not make is that it lécked actual notice of the filing of the summons and

complaint, the entry of the default, and the hearing before this court regarding damages. The

_defendant simply cannot sustain a posmon that it lacked- knowledge of all of these events, It
-sumply comes before- thts Court for a redo because this Court has entered an appropriate -

‘ judgment against this defendant. This defendant simply thought it could manufacture a “gotcha” -

"~ and avoid the consequenoes of its intentional disregard for this Couit and its rules. Not only

does Plaintiff request that this Court dismiss the defendant's motion but also grant to her

attomey's fees and costs for the defense of this motion.

The basis of the defendant's motion is that although Wanda Gumbs represented to the
Urﬁted States Postal Service that she was the agent for the receipt of certified mail, restricted
delivery for Robertv Kauffmann, she really wasn't and therefore this Court should reverse .its
grant of Judgment in Plaintiff's favor. {Ex. 1) It is important td note that the lahguége of SCRCP
4(d)(8) does not state as defendant argues that all defendant must show is that Ms. Gumbs was
unauthorized to accept service of a summons and complaint which is NOT the cofrect inquiry.
The correct question is whether Ms. Gumbs was éomeonle authorized to receive certified or

™
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registered mail. Thé correct answer to tﬁis question is she was and did accept registered or-
certified mail. (See rule 4.)

Defendant attempts to depict Ms. Gumbs as a receptionist who failed to have the
authority to accept the mailing which she in fact not only accepted on behalf of Mr. Kauffmann
but made representations that she had the authority to do so and in fact has accepted legal
documents previously and has done so repeatedly in this litigation. It is fuither fact that
although defendant tells this court Ms. Gumbs is a receptionist, it describes her in trade
documents as "Customer Servica". (Ex. 2).

The core question is whether the Summons and Complaint was properly served by
certified mail, restricted delivery upon defendant in compliance with South Carolina Rule of Civil
Procedure 4(d)(8). The proper response is absolutely. In allowing -service in this: format no
doubt the drafters had an appreciation for the Federal regulations that surround the -mailing of a
document through thevUnited States Postal Service certified mail, restricted delivery. A review
of these regulations is instructive regarding why such service is inherently refiable.

39 C'FR Chapte; l!l?Paft 3001 Subpart C -Appendix A at 946.11 states: "Restricted
Delivery Service is a service that provideé a means by which a mailer may direct that delivery
will be made ONLY to the addressee or to someone authorized- by THE ADDRESSEE to
recgive such mail [emphasis‘added]. On the face of the retum, Ms. Gumbs has executed the
retum'receipt and checked that she is the AGENT for Mr. Kauffmann. (Ex.1) Without her
representation, the regulations of the United States Postal Service would not have allowed for
the mailing to be ieft‘with her. Of course the name Goodstein Law Firm is predominate on the
retumreceipt signed by Ms. Gumbs. If the court allows for the position taken by defendant to
be successful, the ability to serve by certified mail, restricted delivery will be vitiated. Justas in

. this instance it would allow for defendants to shield receipt by addressees by misrepresenting

agency relationships to the postal service and then changing their position and denying the
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authority to accept the mailiﬁg to. the Co‘urt Such action would nefan‘ou‘Sly defeat service by
certified mail, restricted delivery. |

The United States Postal Service expects individuals to make proper representations
regarding their ability to accept mail. In fa& it is a criminal offense pursuant to 39 CFR part
233.2 to obstruct or retard the passage of mail. If Ms. Gumbs represented that she was the
agent for Mr. Kauffmann as is indicated on the return receipt and now takes a different position
it could be argued that she has violated the federal criminal law as it regards the obstruction and
passage of mail. ‘Plaintiff does not believe she violated the law; rather Plaintiff submits. Ms.
Gumbs was in fact an‘:-:genirfor Mr. Kauffmann just as she indi&ateéland properly accepted the-

mailing as his agent. At'a minimurn she had the apparent authority to accept the mailing.

Defen'daﬁt’s witnesses are disingenuous regarding whether Ms. Gumbs is someone who
accepts written communications from attomeys. In this case Ms. Gumbs accepted a previously
mailed certified letter from Plaintiff's. oqdnsel. Again, it was completely clear that the
comrespondence was from the Goodstein Law Firm. .Despit'e.th;e repmsentatib’ns of affiant, Ms 7
Gumbs accepted and signed'fo;:th,é certified mailing from the law firm which was then answered |
by Ms. Ellington. (Ex.3)

" In addition, despite being timely served by a process server with the default order and
notice of damages r;eaﬁng, the ‘defendant continued to ignore the litigation and made no
appearance at the damages hearing nor move to set aside the default prior to the court entering
Judgment. (Ex.4‘)‘ |

Further, thfs defendant absq!utely fails to have a meﬁtorious defense. Attached to this
memorandum are emails where this defendant admits its responsibility for the problems with the
roof and states it will be. responsible for its repair. Defendant simply refused to warrant its-work

even in the face of its admission. (please see Ex 5).
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This defendant has been deleterious in resbonding to the Court and to the Plaintiff. The
prejudice to the Plaintiff is the continued deterioration and worsening of the roof and roof
systems and damage to the house.

For the foregoing reasons, the Plaintiff urges this court deny the défendant’s motion and
grant her attomeys fees and obsts.

ARNOLD'S, GOODSTEIN

S/

GOODSTEIN LAW FIRM, LLC
Post Office Box 2350

Summerville, SC 29484

(843) 871-1000 office -

(843) 873-5319 fax
agoodstein@goodsteiniawfirm.com.

Dated: , 2014

Summervilie, South Carolina
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TFom e LUMMUWMGUUWAS o rleston, South Carolina 29405 : 2y
Company Description: Sealoflex® offers.you industry-lcading-
waterproofing systems for virtually sny.buildinig surface: roofs, walls,
decks, below-grade and Green Roof applications. Our... ‘ore

Background
Employment History
® Seles Quote

Sealoflex Iug

Other People with the pame "Gumbs”:
Algxis Gumbs
Mobile Homecoming Project
Jessica Gumbs
Premier Commercial RE LLC:
Keir Gumt :
Covington & Burling LLP
Yiolet Gumbs
Cap Juluca
Kevin Gumbs .
Seneca College
- Other Zoomlnfo Searches
Other People with thi ‘Iﬂ 289.330)
Accelerste your business thh the mdnstry‘s most comprehmsxvc profiles on business people and companies. = -
Find business contacts by city, industry and title. Our B2B dueam'ybasjust-vcnﬁed and in-depth. pmﬁlu, plus the market's top tools
for searching, targeting and tracking.

Atianta | Boston | Chisaga | Houston | Los Angslcs | New-York
Browse ZoomlInfo's business people dn'ectory Our profusswnal profiles include verified contact: mfcnnanon biography, work history,

affiliations and more.

ABCDEEGHIIKLMNOPQRSTUYWXYZ
Browse ZoomlInfo's ompany directory. Our compeny profiles include corporate background information, detailed descriptions, and

links to comprehensive employee profiles with verified contact information.
US | Capada

-

PRODUCTS

hnp:lmww.z_oonﬁmoiconvaVanda-Gumbslzooznnso - 1114114, 9:15 PM
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S
GOODSTE]N LAW Firm, LLC

POST OFFICE BOX 2350

SUMMERVILLE, SOUTH CAROLINA 29484 :
Agoodstein@Goodsteinfirm.com @ .

- ‘ August 18, 2011

Bill Young

Technical Manager’
Applications & Warranties
Sealoflex, Inc.

2520 Oscar Johnson Drive
Charleston, S.C. 29405

Scott L Blackmon

Latitude Construction Services LLC.
182 Jupiter Lane .

Summerville, S.C. 28483

Re: 208 Sumter Avenue, Summerville S.C.

Gentleman: . ‘

- Please be advised that | tepresent Diane S. Goodstein, the owner of the above referenced.residence. :
As you are both are aware the application of sealoflex on the home has failed. This failure has caused
extensive water damage 1o this home and we are concerned that the water intrusion has caused the
growth of mold and affecting the health of the occupants

_ This failure of the product and or apphcanon has continued too iong Ms. Goodstein has been patient and

given you ample opportunity to remedy the situation. As you are aware your efforts have not been

successful.

In order to avoid immediate litigation we need to receive a plan for remediation within 15 days.

If you do not intend to remedy this problem 1| suggest you turn this letter over to your attomey and
insurance carrier. o

Sincérely. ”

&
Amold S. Goodstein.
Goodstein Law Firm LLC.
P.0O. Box 2350
Summerville, S.C.- 29484
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEA C*J‘
COUNTY OF DORCHESTER ) OF THE FIRST JUDICIAL DISTRICT ‘\)(é

i

DIANE GOODSTEIN ,
' Plaintiff | CASE NO.: 2012-CP-18-1647

Vs.

SEAL-O-FLEX INC. and o B

LATITUDE CONSTRUCTION LLE. AFFIDAVITEOR SERVICE

Defendant(s). ZDAN o

. .gx :".,. H 2

[V 06

. 38% E ¢

L SRV w §

e

PEESONALLY APPEARED BEFORE ME, Patrick-Murphy who being duly swom, deposes and says"‘ﬁat he is
not a party to these proceedings and has no interest therein; that on the 22® of November 2013, he served by hand
delivery a filed copy of a CERTIFIED COPY OF THE ORDER OF DEFAULT and NOTICE OF
DAMAGES HEARING (DECEMBER 6™ 2013 @ 10:00AM), to the defendanmében F Kayffinan-

Registered Agent for Seal-O-Flex Inc.- in the-above captioned manner.

Servicewas'comple&d-atmefoﬂowi.ngiocaﬁo;n: , ZJ'Z 0 007‘,@," \7-0 /)ngan ﬂ/‘; :
| Charlestor; S.C. 29408

@ //:26am
Swom & subscribed to before meon Patrick Murphy '; é ‘
this Mo qay of NOV. ,2013. Palmetto State Process Services LLC.
"PW QLM,MA/ i

Notary Public for South Carolina
My Commission Expires: 8-4-31 .77

T
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Print - Close Window

- Subject:FW: 208 Sumter , ‘
From: ‘Scott Blackmon:(latitudeconstruction@sc.rr.com)
“To: joeflorencio@yahoo.com; '

Date: Fii, 14 Aug 2009 11:24:21

Joe,

Here is the e-mail confirming the warranty.

Scott L. Blackmon

Latitude Construction Services, LLC
182 Jupiter Lane

Summerville; SC 29483

843-532-2051

EX 5

From: Bill Young [m‘ailtn:byoung@sealqﬂex.gpm],
Sent: Friday, August 14, 2009 10:58 AM.

To:. Soott Blackmon

Cc: Skip Hlliott

Subject: RE: 208 Sumter

Scott,

Please use this email ta.confirm our approval to warranty this project. Skip.showed me thgphotos and a
sample blister. Itappears the delaminating is between the original aluminum coating and the metal. Our

products arebonding very well to the aluminum coating. Our products will provide a tou
perform well. The blisters are cosmetic issues not functional issues.

If you have any other questions, please call or email.

51
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From: Bill Young <byoung@sealoflex.com> ’
To: Joe Florencio <joeflorencio@yahoo.com>

. Ce: Patrick Lowe <plowe@sealoflex.com>

Sent: Wetnesday, July 13, 2011 9:32 AM

Subject: RE: Goodstein Roof ———

Joe,

We are going to repair as many blisters as possible, however, that may not be 100%. We are prepared to work with
you to make the repairs that are necessary. Please understand, in our industry, a blister is not necessarily a failure
(the term you and the Goodstein’s have used) We have applied the same product on other metal roofs in an attempt
to duplicate the problem, we have not identified - any blisters on any of the other test areas. G
Even though we continue to believe and identify that something unusual is occurring on your project, we have
continued to assist with the repairs. It is our intention to provide a satisfactory final product to you. '

Bill Young

Technicol Manoger
.Applications & Warronties
Sealoflex, Inc.
843-559-64166
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE DORCIESTER COUNTY
Court of Common Pléas

The Horiorable Perry M. Buckner, Circuit Court Judge

Case No. 2012-CP-18-1647

Diane S. Goodstein, .- ... ... e e i e Respondent,
V.
‘Sealoflex, Inc. and Latitude Construction Services, LLC........... Defendants,
Of Whom Sealoflex. Inc.is. . oo oot e Appellant.
NOTICE OF APPEAL

Sedloflex, Inc. appeals the Honorable Perry M. Buckner’s Order Denying Delendant Séaléﬂ‘cx‘, Inc.’s
Motion to Sct Aside Default Judgment dated July 23, 2014, attachcd as Exhibit A. Appcllant received written
notice of entry of this Order on August 4, 2014,

September 2, 2014 BT \+ v
’ Suzanne.C. Ulmer

Kernodle, Root + Coleman
P.-O. Box 13897
Charleston, SC 29422
(843) 795-7800
sulmer@kernodlelaw.com
Attorney for Appellant

Other Counsel of Record:

Amold S. Goodstein, Esquire . . S
Goodstein Law Firm, LLC : RECEF/B E\)
P.O. Box 2350 '
Summerville, SC 29484-2350 SER-B 8 200
(843) 871-1000 ‘

agoodstein@godsteinfirm.com SC Court of Appea‘s

Atorney for Respondent
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Judgment in Favorof . Judgment Against Judgment Amount Lo b Enralied
. (List paine(s) below) . _(List name(s) below) (List amount(s) below)

EXHIBIT A

FORM 4
STATT. OF SOUTH CAROI_QIS'A JUDGMENT IN A CIVIL CASE
COUNTY OF DORCHESTER CASE NUMBER 2012CP1801647
IN THE COURT OF COMMON:-PLEAS .
Diane $ Goodstein. ) ) Seul-O-Flex Inc Latitude Construction
Services LLC D
N e R 1"
Ll [
ST
PLAINTIFF(S) 'DEFENDANT(S)
] ~ Attorney for: [ Fwinilf [} Defendant
1_‘u__pmined by: _[[] self-Represeated Litigant o

DISPOSITION TYPE (CHECK ONE)
] JURY YERDICT. This action came-before the court for & trial by jury. The issues have been tricd-and‘a verdict rendzred.

m DECISION BY Tr!’lF. COURT. This'action came 10 trial or hearing before the court. The issves have been:tried ,o,rhc;xrd and a.
decision rendered. [ See Page 2 for additionn) information,

ACTION DISMISSED (CHECK REASCN): "V Rule 12(b), SCRCP; 7 Rule 41{z), SCRCP (Vol. Nonsuit):
™ Rule 43{k), SCRCP (S¢tt'ed); ' Oower: o .
] ACTION STRICKEN (CHECK.REASON): [ Rule 40() SCRCP; O Barkruptey; R
{~ Binding wrbitration, subject to.right to restore to confirm, vacate or O Other. eIl
modify arbitration award; R

] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
) affinned: [ Reversed; ] Remanded; ] Other:

NG ATTORN EYS ARE RESPQNSIBLE F_O“ NOTIFYING LOWER COURT. '!'Rlﬂl.f:\f'.‘\{\.‘ QR ADMINISTY
- CIRCUIT COURT RULING IN THHS APPEAL. - _: .
IT IS ORDERED AND ADJUDGED: (7 Sec uttached arder: {farmal orcer to follow) [ swremen oF.“:%.,‘ et
) T ) - ORDER INFORMATION : d
This order  ¢nds 1 dods notend the case.
Additional Infonnation for the Clerks

- - e o sy

. oo INFORMATION FOR THE JUDGM ENTINDEX S '
Compivte this section below when the judgment affects title to real or personal property or il"any amount should be enrolled, if
_there'is no judgment information, indicaate *N/AT in one of the boxes below. -

e e e s —aend

1 applicuble, describe t!‘;c-pmpeﬁy, including tax -map information and address, referenced in the order:

‘The judgment information above has been provided by the submitting party. Disputes concerning the amounts contdined

in this form may-be-addressed by way of motion pursuant to the SC Rules-of Civil Procedure. Amounts 1o be computed
such as interest or additional taxable costs not available at the time the form and fina} order are submitted to-the judge
may be provided to the clerk.-Note: Title abstractors and researchers should refer to the official court order -for

judpment details,

CHFCRMACm
SCCA SCRCP Yerm 4C (Revized 372013)
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. ys
Perry N. Buckner 7 N 2122 //"I A 3—/ '

Circuit Court. Judge: -Judge Code " Date
For Clerk of Court Office Use Only

This judgzment was.entered on 7-33-2014, and a copy malled first class or placed in-the appropriate attornzy’s box on 7-31-2014, 10
antarneys of record or to parties (wher appeering pro se) as follows:

Karen Marie DeJong 940 Johnnie Dodds Bivd. Ste. 203 Mt

Arnold S: Goodstein PO -Box 2350 Summerville, SC 29484, Pleasant, SC 29464 ,
2330 Trent M, Kernodle PO Box 13897 James Island, SC29423.
) 3897 . .
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
__@/@u.ﬁd« A gn
1 Gratafh - e ,
Court Reporter . Cheryl Graharh - Clérk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issucs have been tried or heard and a decision rendered

CPFORMAUM .
SCCA SURCP Form 4G (Revised 12013)



SEAL-O-TL.EX, INC. and LATITUDE.
CONS™RUCTION SERVICFES LLC.,

ASIDE DEFAULT JL:D(, \1?’\’ ['

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF DORCHTSTER ) Civil Action No. 2012-CP-18-1647
: )
DIANE S. GOODSTEIN, )
)
Plaintiff, ) , .
) ORDER DENYING,DEFENDANT ~
V. ) SEAL-O-FLEX'S MOTION TQ-SI'F
)
)
)
)
)

Defendants.

This mater came before the Court-upoa Defendant Seal-O-Flex's Motion to Set Aside
Default Judgment under South Carotina Rules of Civil Procedure 4(d)(8), 55(c), and‘6()(b),(4).r A
heanng on'this motion was held on July9; 2014 in° ‘Colleton County. Presentat that hearing was-
Arnoid Goodstem on béhalf of the Plamuff and Sumnne Ulmcr ‘on behalf of the Defendant Scal-O-
F_lcx; After considering the arguments of.counsel, the ap_phcablc-law,-and legal memorandd
submilted bygf.hc parties, the Court hereby DENIES Defendant Sca'l,-O-Fléx'é"Mé(jdn {o Sel;Aside
Default Judgment. o

FACTUAL FINDINGS

Plainii{T's Complaint was filed on July 3, 2012. -Scrvice of process was performed by
certified mail, restricted detivery signed for by. Wanda Gumbs on behalf of Roberr K. Kauffmann, the
registered ageat for Seal:O-Flex. No answer or other responsive pleading was filed by Seal-O-Tlex,
and this Court entered am order of dcfaul(-‘againvs{Dcféndam Seal-O-Flex on August 26, 2013, A
damages hearing was scheduled for December 6, 2013, The order-of default and notice of damages

hearing were served personally on Defendant Seal-O-Flex through its registered agent, Kavffmann

RECETVE]D)
1 SEP 0 8 700

SC Court of A’chais
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on November 22. 2013, No-one appearcd on behalf of Defendant Scal-O-Flex at the damages
hearing, and, after.hearingtestimdny; this Court entered judgment for the Plaintiff.

Defendant Seal-0-Flex filed the instant motion on January 15, 2014. The issue presented:by

this motion is whether the:Summons-and-Complaint weré properly served on Defendant Seal-O-Flex.

It is undisputed that Plaintiff sent the Summons and Complaint via certified mail, with return receipt
requested and delivery restricted to Kauffmann, the registered agent of Seal-O-Flex.- It is also

undisputed that ‘Wanda Gumbs, the réceptionist for Seal-O-Flex, signed the return receipt.

LEGAL STANDARD

Service of process is governcd by Rule of Civil Procedure 4. Pursuant to that Rule, a
plaimiffv muy serve a corporation in-one of two ways. First, under Rule 4(6)(3), a plaintiff may serve
a corporetion “by'_dé'li‘vé%in‘g a copyof the summons and complaint 10 an ofTicer, 4. managing or
general agent, or‘;o any(o(hét‘agent a‘uthqrizcd by appointment or by law ib,rceeivc scwjéc.of
process....” S.C.R.CP. Rulé 4(d)(3). Sccond, under Rule 4(d¥(8), a plaintiff may serve a.
corporation b&"‘régiswrcd or certified mail. refum reécipt requested and delive;ry restricted to-the
addressee.” S.C.R.C.R: Rule 4(d)(8). ' '

“Service pursuarit to [Rule-4(d)(8)] shall not- be-the basis for the entry of a default or a
judgment by default uriless the record contains a return receipt showing acceptance by the defendant.
Any such default.or judgment by-default shall be set aside pursuant to Rule 55(c) or 60(B)if the
defendant demonsirates to the court that the retum receipt was signed by an unauthorized person.”
S.C.R.C.P. Rule 4(d)(8).

Rule 4 scrves at least 1o purposes: First, it confers personal jurisdiction on the court; and
second, it assures the deféndant of reasonable notice of the action. Roche v. Young Bros., inc. of
Florence, 318°8.C. 207,:456 S.E.2d 897 (1995). Inquiry must be made s to whether :he‘plaintiff has
sufficiently complied with the rules sucﬁ'.that‘ tﬁe court has personal jurisdiction of the defendant and

7
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) rh;: defendant has notice of the proceedings. Jd. A plaintiff need only show compliance with the’
rules. When the rules.are followid, it is presumed that service was proper.” Roberson v. Séuﬁi'cim
Finasice of South Carolina, Inc., 365 S.C.6,10,.615 S:E2d 112, 115'(2005) (internal citations
omitted).

Because Plaintiff has’dcm‘o_nstmtcd'complfancc with the Rules, the burden shifts to

Deféndant Scal-O-Flex to show that the return receipt was signed by an unauthorized person.. For the,

reusons stated herein; Seal-O-Flex hds not cartied its burden.

DISC USS!O lg

Defendant makes several arguments based i;.{ the authonr) conferred upon Gumbs by
Defendant Seal-O-Flex. Bccausc Gumbs lacked actual, apparent, or implied authority, Defendant
_‘Sedl 0O-Tex droues, the rctum reccipt was s:gned by an unauthonzed person, service of PrOCESS. WiLs'
-rnpropu and the Courr dud fot obtain personal Junsdlcuon over Defendant SCdl O- F'qu

However, thc (,ourt is most’ peisvaded by Defendam‘s admxssxon at the’ hcanng of this'motion
lixaz Defendant was aware of _thc pending proceedings and intentionally chose not to rcspond B-ac.cd
upon Plaintiffs compliance with Rule 4, SCRCP, and Defendaat’s admission thal it had notice of the

action, the-Court can find no-reason why it should hold that service of process was not proper.

TF IS THEREFORE ORDERED that Defendant Seal-O-Flex's-Motion to:Set.Aside Default-Judgment

ishereby DENTTD.

ANDTTIS SO-ORDERTD. p /

- / 4
T /2

_éLZC_I_.{ ’b’éf)_V___Soulh Carolina V ;Y

- _ Perry M. B3dckner
_.__-.)_‘{L"/__Z 22014 Presiding Judge, Fourteenth Judicial Circuit
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STATE OF SOUTH CAROLINA )} IN THE COURT OF COMMON PLEAS

) :
COUNTY OF COLLETON ) CASE NO.: 2012-CP-18-1647

DIANE S. GOODSTEIN,

PLAINTIFF,

/

V. TRANSCRIPT OF RECORD

SEALOFLEX, INC., AND
LATITUDE CONSTRUCTION SVS.,

LLC,
DEFENDANTS .
JULY 9, 2014
COLLETON' COUNTY COURTHOUSE
WALTERBORO, SOUTH CAROLINA
BEFORE THE HONORABLE PERRY M. BUCKNER, JUDGE.
APPEARANCES :

MR. ARNOLD S. GOODSTEIN, ESQUIRE
'POST OFFICE BOX 235

SUMMERVILLE, 'SOUTH CAROLINA 29484
Attorney -for the Plaintiff

MS. SUZANNE C. ULMER, ESQUIRE

KERNODLE, ROOT & COLEMAN, ATTORNEYS AT LAW
P.O. BOX 13897 o

CHARLESTON, SOUTH CAROLINA 29422

Attorney for the Defendants

Rebecca H. Hill
Official Court Reporter
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INDEX

DEFENDANT SEALOFLEX, INC.’S MOTION TO SET ASIDE DEFAULT

JUDGMENT

CERTIFICATE OF REPORTER

-
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THE COURT: All right. This is the case of'Diane
Goodstein,‘plaintiff,vversus Sealoflex, Inc., and Latitude
Construction Services, LLC, defendant. This is a MQtionvto
set aside default‘judgment. I have asked counsel té
identify themselves, beginning with counsel for the moving
party. .

MS. ULMER: My name 1s Susanna Ulmer. I am an attorney
at Kernodle, Root and Coleman. I am here on behalf of
Sealofiex,.Inc.

- THE COURT: ;Ms. Ulmer, you’re gonna have to speak up a
little bit in my courtréom;, You’ve got a timid voice. .You
know I talk lOUQ bécause'I’mAdeaf;'deaf(people-speak up;

-

But for the CourtfReporter’s sake, now I!/ve got microphones

1if you want to turn that rostrum around. I love it when

lawyers want to bring folders and files'énd buckéts of

Istuff, and if you‘need to do that, that’s fine, just turn

that rostrum around and put it up there and use that
microphone so we can hear you, because I want to be able to
hear you.

MS. ULMER: Yes, - sir.
?HE COURT: Do you understand?
MS. ULMER: Do YOu practice with Trent Kernodle?
MS. ULMER: I do. .
THE COURT: You tell young Trent that he’s prbbably

been to the Fourteenth Circuit as much as any lawyer I know.
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Because every time I’d have -- he’s probably appeared -- I
haven’t seén him in a while. I guess that means the
Murdaugh firm in Hampton hasn’t sued one of his clients.

MS. ULMER: Not recently; I don’t think so.

THE COURT: Counsel for the Plaintiff?

MR. GdODSTEIN: Yes, sir, Your Honor. I’m Arnold
Goodstein, and I represent Diane Goodétein.

THE COURT: Very wgll. All right. Ms. Ulmer, I have
read your motion and I set it-especially for today. Thank
y’all for agreeing, since I have been holding non-jury-all
day here and it worked out gréat. Because I -- we bad
started with thirty-six and ehded‘up with eidht. Wé only
ended up‘with eight hearings_ouf'of thirty—six; so. If
always amazes ﬁe too, because one of>the’things I d§ -- tell
Diane this, because it works every fime. I st?ll'—— Qhen i
do motions - I still sound the roster and I tell peopie,
“I’11 let you have fifteen minuﬁes maxXx and tell me how long
you want‘so we can plan our time and day so we know when to
let the lawyers go to lunch -- let the Clerk and court
reporter,” and I say, "“I'm géing to take a break and after
we set the hearing roster and I require that you talk, that
you have a thsical conversation with your opponent té see
if you can resoive your motion. And if .you do, I'1ll put you
at the front of the line,” and it amazes me how many people,

because they think their schedule is so important, they will
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resolve that motion just because they get to go.ahead of
everybody else,'particularly, when they are hearing number
twenty-six. Now,. it works‘really well. We resolved a
nunber of them this morning because of that. Happy to hear
from you.

‘MS; ULMER: All right. Good afternoon, Your Honor.

THE COURT: Good afternoon to you.

MS. ULMER{ My name is Suzanne Ulmer. I am here on
behalf of Sealoflex and we are here today on a motion to set
aside a default judgment against Sealoflex. Sealoflex’s
position is that the service of process was not proper, and

therefore, the Court did not have personalfjurisdictioﬁ over

{1 Sealoflex, thereby ---

THE COURT: And you believe in light éf the Robertson
case that the person that accepted service by certif;ed’mail
was not autﬁorized to accept serﬁice on behalf of'ydﬁr
élient, and therefore, because of that, you believe I should
set aside the judgment. Now, let me ask you this. When one
obtains a default judgment against a defendant, and you have
a defendant moving to set aside the default judgment, wﬁuld
you not agree with me that, number one, I think I need to
have this hearing, and I think we all agrée on that, would
you not agree with me that if the Rules of Civil Procedure
are followed insofar as the service of process is concerned,

then there is a presumption in the law that service was
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proper,iand therefore, pursuant to our Rules. I think you
will find 4(d) (8), the burden then shifts-to Sealoflex to
deménstfate that there is a problem, because I have to
presume service was proper and I assume you could see that
service by certified mail is proper under the South Carolina
Rules of Civil Procedure; do you not?

MS. ULMER: Yes, I do.

THE COURT: All right. Then, the burden is on you.
And I am happy‘to hear from you.

.MS. ULMER: Okay.. With respect to Ms. Gumbs, and she
is a receptionist for Sealoflex, and has been employed there
since 2009. She is not an office manager. She does not.
manage or Supervise anyuemployee.. She does not hire of fire
any employees. She dges not have any managerié |
reéponsibilities.' She is not an officer. She is not a
managiﬁg agent. She is not a general agent. She has ﬁevér
been authorized to accept service of process. She has never
represented to anyone that she ---

THE COURT: What does she do at Sealoflex?

MS. ULMER: She answers the phone.

THE COURT: She answers the phone and épparently she
opens the mail.

MS. ULMER: And she-receives the mail.

THE COURT: So she géts the mail ana opens the mail.

When she gets the mail and it's addressed to Sealoflex, what
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does she do with it? 4

MS. ULMER: She distributes the mail to the person it
is addressed fo.

THE COURT: So then she distributes it to the people
whose affidavits you have given me are Sealoflex; is that
coriéct?

| MS. ULMER: Yes, sir.

THE COURT: And.that_would be her job?

MS. ULMER: Yes, sir.

THE COURT: All right. Now, what happened in this
case? - | '

MS. ULMER; She received the letter that she did #ot"
realize was a summohs and coﬁplaint. She did sign for‘it,
but she is ﬁot an agent for Sealoflex. . '

THE COURT: éut she turned it over to Sealoflex?

MS. ULMER: She didrturn it overlto Sealoflex.

THE COURT: All rightj -

MS.  ULMER: To make-that -

THE COURT:. And that would have been close in point of
time to the time she had retrieved the letter from the post
office box or if it was physically delivered to an address.
We are not talking about some lapse of time in between that
and the time that fhe principals of Sealoflex received the
letter?

MS. ULMER: No, I think it was within a matter of a .
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coupletof days.

THE COURT: All right.

MS. ULMER: So back to the original question, she is
not and has never been authorized by Sealoflex to receive
certified, restricted mail. This mail, .if you go to the
United States Postal Service Domestic Mail Manual, there is
a provision in there for restricted delivery. Within that
provision, it says that, “To make an agent be able to
receive restricted delivery mail, you have to £ill out one
of two forme‘or send a letter to the postmaster.” There is
no evidence that that occurred. Robert Kauffman would have
had to fill out,something~saying that Ms. Gumbs can receive
service.of process or restficted mail in this case -- thak
Ms. Gumbs has authority to do that; that did not occur.
There is no evidence that she ever had any authority.by
Robert Kauffman to receive his restricted mail.

fHE COURT: But Sealoflex is a corporation. Sealoflex
has a registered agent. The registered agent has an address
filed with the Secretary of State, and you concede that in
this case the address that was on the service was the
address that is of public record?

MS. ULMER: Yes, sir.

THE COURT: I see. What you want me to understand,
though, is, from the affidavit; is that the lady who signed

for the certified mail and who turned it over to either Mr.
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Kauffman or to Ms. Ellington, who one being the President
and registered agent and one beiﬁg the Vice-President and
general manager, both of which, according to your argument,
are authorized to accept service of process at Sealoflex,
that it was turned over to them in a timely manner.

However, you think that the Court should rule that because a

perscn that they had never given authority to, to accept

service of brocess, that I should set aside the default
judgment. Is that in summary your argument, Ms, Ulmgr?

MS. ULMER: Yes, it is, Your Honor.

THE COURT: Now, let me ask you this.

MS. ULMER: Okay. - ‘

THE .COURT: - When I ésk-you wﬁether or not this
particulér person —;>and'I see you gave me an affidavit from
her, as well; her ﬁaﬁe was ---

MS. ULMER: - Ms. Gumbs.

THE COURT: 1Is it Grumbs?

MS. ULMER: Gumbs, G-U~-M-B-S.

THE -COURT: Gumbs.

MS. ULMER: Yes.

THE COURT: I thought -- there is no "r", Becky. G-U-
MS. ULMER: Yes, sir.

THE COURT: Ms. Gumbs. Do you concede that Ms. Guﬁbs,

by virtue of her job, had apparent authority to accept
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service? Because if I send a letter to Sealoflex, even if
it weren’t containing legal papers, just a létter, and I got
a time receipt back because it was certified, would I not
have to assume that the person who signed for Sealoflex had
the authority to open their post office box and rétrieVeAthé
mail so as to bé‘sufficient notice of the letter?

MS. ULMER: I think there are two iésues there. One is
the certified mail versus restricted delivery mail. The
postal carrier can only deliver to the person that is listed
on the restricted delivery mail.

THE COURT: But you only have one address of public
record. ‘

" MS. ULMER: Correct: But when he goeé into the office
to deliver the_mail, he can request that Robert Kauffman

come forward and sign. The second issue was the apparent

-authority, and in order for her to have apparent authority,

Sealoflex would have had to make the representation or have
some type of conduct that would show the apparent. authority.
The actions of Ms. Gumbs do not determine the apparent
authority that she may have. It has to be the actions of
Sealoflex.

THE COURT: lSo you are telling me then that you think
the fault lies with the postal authority?

MS. ULMER: I think that in this instance they should

have required the restricted addressee to sign the envelope
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acknowledging the service of process.

THE COURT: So the postal authority is supposed to know
who the registered agents are for Sealoflex, despite the.
address filed publicly with the Secretary of State?

MS. ULMER: While the return receipt or the restricted
address says to Robert Kauffman, clearly, Ms. Gumbs, a
female, is not Robert Kauffman.

THE COURT: But I assume that when Ms. Gumbs retrieves
the mail, as you have honestly conceded to me in this |
argument, that she delivers it to Mr. Kauffman, which you
said she did in‘a timely fashion in Fhis case.

MS. ULMER: Yes; Your Honor.

-THE.COURT: ~Thereforé, even thouéh his name ié not
signed fér, é person who allegedly had apparent authority to
éccept his mail did sign ?or it under the facts of this
case. |

MS. ULMER: While I wiil not concede that she had
apparent authority ---

THE CQURT: I understand that. I’'m not asking you to.
I said "allegedly." And that’s all I'm asking. You dispute
whether  or not she had apparent authority but she certainly
had authority to open a post office box or to receive the
mail on behalf of Sealoflex because that was part of her job
description. |

MS. ULMER: General mail. Yes, I would agree.
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COURT: Now, in the Robertson case, you aie

with that aren’t you, Ms. Ulmer?

ULMER: Yes, Your Honor;

COURT: And it was a finance company. It was
Finance of South Carolina who was the defepdént in-
situation in some respects because the piaintiffs

a default judgment against the defendant finance

company and they moved to have.the default judgment set

aside, and the Court held that service on a clerical

émployee, which we are talking about personal service there,

of the finance company, was improper.

MS. .

THE

ULMER: -Yes, Your Honor. -

'COURT: - in~othervwords,fyou'believe that case

Istands for the proposition whétheriits personal service or

certified mail, despite tﬁe presumption of the validity of

i1service,

I'm supposed to- set aside a judgment if- you come to

me in a timely fashion and ask that it be done so because

there was no authority within the corporation for the peféon

who signed for' the certified postage to accept service? Is

that the
MS.
THE

MS.

i

where ---

THE

essence of your argument?
ULMER: Yes, Your Honor.
COURT: I see.

ULMER: And I would rely also on Moore v. Simpson

COURT: Please give the site for the record.
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MS. ULMER: 322—SC—518; Court of Appeals, 1996. And in
that case, the registered agent did actually feceive a copy
of the Summons and Complaint, but he made a determination

r
that they had not received service -- proper service of
process. They did not answer and the Court found‘that that
was not proper service of process. So in that instance,

they also had received the actual Summons and Complaint, but

it went to the receptionist and not to the restricted

addressee.

THE COURT: Very well. Anything else?

MS. ULMERt Plaintiff has pointed out in his opposition
that spe had pfeviously signed:for certified letters. I
just'wént to point out in that ingfance; again, it is the.
apparent authority and it is notrﬁhe pést behavior of the
person Qho-sigqed; it’s the past thaviqf of Sealoflex, ard
Sealoflex never represented that Ms. Gumbs could receive
restricted delivery mail, which is what this was. It wasn’t
a certified letter; it was restricted delivery.

THE COURT: What doés Sealoflex do, then, to place the
world on notice that only certain people within this
corporation cogld accept service from a pubic notice
standpoint?

Ms. ULMER: It ---

THE COURT: Other than what Sealoflex themselves

‘ understood to be the case, I am asking you what did they do
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today was the case?

MR. ULMER: If you are asking as to who the registered
agent was, they registered Robert Kauffman as their agent.

THE COURT: I understand that. In this particular --
you agree that service by certified mail is proper in South
Carolina?

MS. ULMER: Yes, sir.

THE COURT: And you agree that Robert Kauffman is the
listed certified, registered agent?'

MS. ULMER: Yes, sir.

THE COURT: Right?

MS. ULMER: Yes

THE COURT: f say cer%ified; its registered agent.
~ MS. ULMER: Registered agent. i :

THE COURT: To accept serviceAby‘certified mail, and
you agree that the job of the person who did it was to pick
up the mail and then deliver it to Sealoflex, which in this
case it was done? |

MS. ULMER: General mail, vyes.

THE COURT: Very well. Anything else you want to tell

me?

14

MS. ULMER: Also in the case of Moore v. Simpson, there

is a quote in there that we just cited earlier, “Without

specific authorization to receive process, service is not
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effected when made.upon an employee of the defendant, such
as a secretary.” So it is very similar>to the situation we
have here where a receptionist received the maii, that was
part of her job, and the regiétered agent‘did not sign for
the mail. He did'eventually receive a copy of the Summons
and Complaint, but did not answer. Another thing I wanted
to point out, that although in ﬁhe 60(b)(4) motion, we do
not have to present meritorious defenées, Seaioflex does
have meritorious defenses. ‘ ‘ N

There are issues‘aé to whether or not it was tﬁe
product vefsus the installation. \Tﬁere are issues as to
whethefithe_warranty.that Sealoflexlprgvided‘covéred th§
producggversus installaiion. There are issues .as to wh;theﬁ
the aileged blisteriﬁg of the roofréaused any damage to:tﬁe
home, and it's all those,»also,;that should be taken into
account in évaluéting‘thé motion to sét,aside.

THE\COURT: That would be my next question to you.
Regardlgss of the -- and I understand your argument -- what
you are basically arguing to me is in any motion to set |
aside a default judgmept,.aé opposed to an entry of default,
the Court should apply the Wham factors in deciding whether
to do so; is thaf not correct?

.MS. ULMER: What I'm saying is that if you look intoc
those factors, we stﬁll need the.meritorious defenses. I

don’t believe that you have to under Rule 60(b) (4) motion to
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present those factors; but if you do evaluate those factors,
they weigh in favor of setting aside the default. |

,THE COURT: All right. Thank you.

MS. ULMER: Thank you.

MR. GOODSTEIN: Your Honor, it’s a good advantage
moving lawyers around, not having the same lawyer in a case,
becaﬁse this young lady made some statements that are
outrageous because she ain't been in the case. There-is a
letter to me from Mé. Somebody who was some kind of officer
in the company that “Well, it pay_have,been the installer,
but we stand behind him.” And so this is a meritorious
defense. So then they come out to the house .and they tell
my fellow, yéah, they're goinéﬁto fii it, but theyfre just
going to fix the places that show, not anything that dqeén't
show. So I mean,.the file is rift with a iack'of
meritorious defenses. Chuck Baker -- the one thing that
Chuck Baker did tell me that I think ---

THE COURT: Now, who is Chuck Baker?

MR. GOODSTEIN: I'm sorry. He is with the old Buist
Moore firm, which is now somebody else. And he was their
lawyer after the default hearing.

THE COURT: He was Sealoflex’s attorney?

MR. GOODSTEIN: Yes, Sir. He was in the case for a
little while and then one day they were having an enormous

case in Kershaw County, which Diane had been hearing for
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guite a while, and they had three or four lawyers in it; and
Diane said, "“Well, I’'m going to have to recuse myself,” at
which point they disappeared him from this case and they
gave it to Kernodle’s office. So that’s where we are in
this.

THE COURT: Well, I can’t say that that isn’t an
example of shutting the barn door after the horse is out,
but I certainly understand why they did so if Diane was
hearing their case.

MR. GOODSTEIN: Well, yeah, you know, nobody ever
fought it; nobody objected to it.

THE,COURT; Well, let me ask you»this -

. MR. GOODSTEIN: -Sure.

THE COURT: - --- Mr. Goodstein, bécause you have heard
me guestion Ms. Ulmer at length. Is it youripositidn --
first of all, I assume you do agree, I asked her'fifsﬁ of
all, where the burden is, because I think the burden is on
her. I think there is a presumptiop of legal service of
process when you comply with the rules of service of the
Rules of Civil Procedure, and cleérly she concedes that you
have the right to serve a defendant by certified mail.

Her argument is, and interestingly enough, she makes it

under -Rule 60(b) (4), now we are talking about default

judgment and not an entry of default. Entry of default is

just good cause. 'Default judgment should require a greater
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burden, but her argument is that this lady didn’t have the
authority to accept service, but she has been quite honest
with this Court, which I appreciate, and that is she turned
it over to‘Mr.—Kauffman who was the registered agent and she
did it in a timely fashion.

Sco it wasn’t any question that they had notice. Her
argument is, well, he decided, I don‘t know if Mr. Kauffman
is a lawyer or not; but apparently he decided it wasn’t good
service because only she had signéd for it and, therefore,
they ignbred it until such time, and even then, what I don’'t
unaerstand, who was their lawyer. Nobody showed after you
gave them notice of the default judgment hearing, because I
held that hearing'in St. George éix months ago. And we gave
them notice to appear and cross-examine any witnesses and
you presenggd-testimony at that hearing and.they chose to
ignore appearing in that hearing. Now, that ceftainly is
not the fault of Ms. Ulmer, because she was not counsel of
record at that time. What is your position on that
argument? |

MR. GOODSTEIN: Well, Your Honor, there really is a

: party of interest who isn’t here and that is the U.S. Postal

Service. I mean, what amazes me, as a fellow who has done

Jcriminal law in my life, they have tossed Ms. Gumbs to the

wolves. Mr. Gumbs has stated under oath that she was the

agent and she signed the document for the U.S. Postal
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Service that she was the agent.A

Now, you know, I’m not looking to prosecute énybody,
but it seems to me that there is something wrong that the
postal service might take umbrage at. You know, but, the
postal service is not going to allowlthemselves, and we
shouldn’t ~-- that they’ve got to ;heck everybody out. If
sémebody tells them something, they have the right to rely
on it. There’s a penalty for not telling thé truth.and most
people know that and don’t lie to them. So I think that’s
dispositive of the matter; there’s no question. She not
only had apparent authority. She represented that she had
authority to the postal service when they bfought the return
thére. S& I méan it’'s a little bit of a gotcﬁa'bu;iness.

THE COURT: Well, let me ask you this, Mr. Gooastein,
because I find this to be an interesting iséue. then you
notified Sealo%lex of our damage hearing, how did you do so?
Would that not.have been in the same manner in which you |
served the Summons and Complaint, which was by certified
mail?

MR. GOODSTEIN: And Ms. Gumbs signed for it.

THE COURT: I see. So once aga%ﬁ Ms. Gﬁmbs signed for
it, and I didn’t ask Ms. Ulmer, but I bet Ms. Ulmef will
tell me that Ms. Gumbs delivered that, also, to Mr.
Kauffman, who is the president and registered agent of

Sealoflex, because I believe that’s Ms. Gumbs’ job. So you
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think that, number bne, that if there is any fault, you
believe it is the postal department; and number two, you
believe that you have to rely on the postal department
returning you a return receipt on certified mail that the
person who signed for it has either the actual or apparent
authority to sign on behalf of the corporation?

MR. GOODSTEIN: That’s it Your Hondr, in a nutshell.

"THE COURT: You also disagree with Ms. Ulmer as to
whether o£ not there is a meritorious defenée if the Court
were to apply the factors in the Wham case. I don’t think
you disagree fhaf Sealoflex acted promptly in filing this
Moﬁion, because we-had a hearing, why_they didn’t show I
don;t know,‘yelhad tﬁéghearing, well, actuaily entefed'my
Order on, I think the day of the hearing, January 7th, 2014.
I think this Mqtion'was filed on January 9th, 2014. You
concede that that<wouldlbe timely?

v MR. GOODSTEIN: I hadn’t really thought about that, but
it probably is.

THE COURT: That’s one of the factors.

MR. GOODSTEIN: But I agree, I don’t think it was
timely. And one of the things Baker told me, you always
hate to‘quote the other lawyer, especially when he’s not
here; and i asked him, I said, “You know, Chuck, are you .
telling me that they didn’t know about it?” and he said,

“Arnold, that’s not our point. They always knew about it
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and I said, “What was the stonewalling about?” and he
started lip-popping and, I don’t know, something about the
insuranée company, and I really didn’t make sense why they
didn’t do anything. I thiﬁk it’s a relatively solid
company; I kind of worried about them when they started
doing all of this.

But, Your Honor, I think that this lady is just -- I

don’t want to bore you with it, but Ms. Gumbs, this

receptionist is a new title fof her. She has been called a
customer service pérson before, whatever that means,. but she
wasn’t listed in the company at any point in time as a
recgptionist;_but as a éustomer service person. I think she
?epgesented to the postal service that shé had the
authorityi AThéy had it; they got it. If they hadn’t of got
it then maybe you want to look behind it,lbut there is no

question that she'turned it over to-Mr.,Kauffman and they

chose to ignore the complaint, the default, the entry of

default, and the damage hearing.

THE COURT: Thank you very much. I think I understand
your argument.

MR. GOODSTEIN: Yes, sir.

+ THE COURT: Ms. Ulmer, briefly in reply.

MS.\ULMER:l I just have a couple of points in reply.
The delivery of the notice of the --- .

THE COURT: The deliver of what notice?
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MS. ULMER: The delivery of the notice for the damages
hearing.

THE COURT: . Yes, ma’am.

MS. ULMER: Was by hand delivery to Robert Kauffman.
It was not delivered to Sealoflex as a company.

THE COURT: Different method of notice.

-MS. ULMER: Yes, Your Honor.

THE COURT: So it didn’t go through Ms. Gumbs?

MS. ULMER: It did not go through Ms. Gumbs.

THE COURT: All right.

MS. ULMER: Also —-- |

TH@ CdURT; Let me ask you this, when Ms. Gumbs turned
the'sumﬁon; and cé&plaiht over té Mr. Kauffman, did Mr.:
Kaﬁffman send it on to his liability carrier?

MS. ULMER: 'She:did turn it over to Ms. Ellington and
Ms;'Ellinéton did send it oﬁ to the carrier.

THE COURT: All right. When you say "it," you are
referring theh to Ms. Ellington?

MS. ULMER: Ms. Ellington, yes.

‘THE COURT: E—L—L~I—N—G—T—O-N; Becky. And that would
be the Vice-President and General Manager?

MS. ULMER: Yes, Your Honor.

THE COURT: And the Vice-President and General Manager
then sent it on to their liability carrier upon getting the

notice from Ms. Gumbs?
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MS. ULMER: Yes, Your Honor.

‘THE COURT: And the liability carrier never undertook
any defense or notified you of any reservation of rights
concerning whether or not they felt coverage existed on
behalf of Sealoflex?

MS. ULMER: Né, Your Honor.

THE COURT: Okay.

MS. ULMER: And I think while it is true that they did
know about the summons and complaint, I still think it goes
back to the law, and the law is that you have to have proper
service_of process;to the reétricted addressee, unless they
have fiie@ aﬂform.andhiheie_are th forms,.BOl or 349, with

the bostal\gérvice Ssaying that this person- can accept my

| restricted delivery:mail. No one at Sealoflex did that;

noné of them. The other way they could have done it is they

could have asked for an acknowledgment of service from

Sealoflex.” Sealoflex did not sign an acknowledgment.

THE COURT: The rules of service of process don’t
require that.-

MS. ULMER{ No, they don’t.

THE COURT: I understand you have given me scenarios it
could have, but I think I am bound by the rules as far as
whether or not there is valid serviqe; you agree with ﬁhat
now. I'undefstand yéur argument and its interesting.

Although -- let me hear from you Mr. Goodstein. -1 realize
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| that you shouldn’t be bound by what Chuck, as Mr.vGoodstein

referred to as. I think that should be Mr. Baker.

MS. ULMER: Yes, Your Honor.

THE COURT: You are not,bound by what he said, but Mr.
Gﬁodstein takes an obviously a different view of whether or
not there is a meritorious defense in light of what previous
counsel told him about this case. Can you comment on that
or is that something you have no knowledgé of?

MS. ULMER: I can’t comment specifically on what Mr.
Baker conveyed to Mr. Goodstein. What I can comment on is
that there was blistering of the roof ---

THE CQURT{ ‘Thereiwas what?' »

:Mé.AUﬁMBRg Blisé;ring of tﬁe roof, and gtSeaiofieiij
product was4uséd on thé rocf. But Sealoflex doeé not A
believe ﬁhat the prod%ct is the issue. Sealoflex believes
that the installation &as the issue, and if you doh’t have a
properly clean surface when the Sealoflex product is
applied, that can cause the blistering. Now, just because
it's blistering does not mean that there is a failure and it
does not mean that any damage to the underlying structure
occurs. That wouid be the defense by Sealoflex.

THE COURT: In answering it that way, you, of course,
dispute Mr. Goodstein’s argument to me as to whether or not
there is a méritorious defense because\you continue to

assume that your client has one if I were to grant your
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motion?

MS. ULMER: Yes, Your Honor.

THE COURT: All right. Anything else Ms. Ulﬁer or 1is
that it? .

MS. ULMER: No, Your Honor. Thank you..

THE COURT: Thank yoﬁ both very much. I'm going to ask
you both to submit proposed Orders to me on this. And I
will give you ali the time you want. Ten days good enodgh
for you, Ms. Ulmer?

MS. ULMER: Yes, Your Honor.

THE COURT: Mr. Goodstein, is ten days good enough er

you?

bR GOZODSTEIN:E Yes.

THE COURT: I realize:right now,thaf your wifé’is‘
preoccupied Qith the Episgopal Church, put I want to make
sure you haﬁe enoughrtimé} T know you don’t have‘aﬁything
to do with that, but I imagine -- I know it’s a long trial
and it’s been in the paper.

MR. GOODSTEIN: I’'ve got a daughter who is a lawyer in
Hampton, Your Honor.

THE COURT: Yeah, you sﬁre do. 1I've got two sons that
are lawyers and I can’t wait to show y’all a picture of my
new grandson. I’m so proud of him I don’t know what to do;

he’s four months old. All right. I’m going to ask you

folks to submit proposed Orders. Cite any case you want,
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but I think you cited me a number of cases, but obviously,
if you're going to cite me a new case, make sure you give me
a complete site.

Please submit the propbsed Orders to me at P. O. Drawer
470, Walterboro, 29488. Please submit your proposéd Orders
to me within ten days of today. Please copy opposing
counsel on your transmittal to the Court. Please include a
self-addressed stamped envelope with sufficient postage
affixed thereto for the return of your proposed Order. 1If
you would like to e-mail me your Orders you can. My e-mail
address is pbucknerj@sccodrts.org and I woula love for you
to also send my law clerk a wo;king\copy of the order. His

is the same as mine, but he’s ébucknerlc@scgourts.org.: If

‘'you are going to use e-mail you are still going to have to

United States Ma;l} which has been a third party defendant
ét this hearing, you éreigoing:to have to stili use the'A
United States Mail to send me an envelope with sufficient
postagé affixed thereto because Governor Sanford took away

our office allowance about six years ago and we no longer

fhave money for postage and therefore I have to require my

attorneys to pay postage for Orders; otherwise I have to pay
it out of my own pocket. So please send me a self-
addressed, stamped envelope for return of your proposed
Order, So_you can comply with the ten day requirement by e-

mailing, obviously you will need to copy opposing counsel on
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any e-mail transmittal or any United States mail
fransmittals, but you will still have to mail me an envelope
with the self addressed stamped envelope. Now, any
questions about the proposed Order procedure from counsel
for the moving party?

MS. ULMER: Ne¢, Your Honor.

THE COURT: ' Any questions about the proposed Order
procedure from céunsel for the responding party?.

MR. GOODSTEIN: No, Your Honor.

THE COURT: I want to thank you both'for being

prepared.
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of July 2014.

I do furthér'certify that I'am neither of kin, counsel,

nor interest to any party hereto.
September 16, 2014
Rebecea FC. ICLE

Rebecca H. Hill,
Official Court Reporter
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CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

May __z_, 2015
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A CoA

Suzanne C. Ulmer, Esquire
Kernodle Root + Coleman
P. O. Box 13897
Charleston, SC 29422-3897
(843) 795-7800

Attorney for Appellant



