IN THE STATE OF SOUTH CAROLINA

In the Court oprpe\éls

— REC
APPEAL FRO_M ORANGEBURG COUNTY '

Court of Common Pléas

- o Edgar_ W.-Dickson, CircuitCoruitt]ingg

EIVET)
JUN U2 7515

SC Court of Appeals

- .- - CaseNumber 2011-CP-38-01379. — -~ - . - --
.~ . Appellate Case Number: 2014-000i68 . = - - o

William Breland, Respondent

V.

_ South Carolina Department of Transportation, Appellant.

APPELLANT’S INITIAL REPLY BRIEF

Richard B. Ness
Norma A. T. Jett

- Alison Dennis Hood

Adam C. Ness-

. Ness &Jett, LLC
'P.0.Box909
Bamberg, SC 29003

Phone: (803) 245-5178 - -
Fax: (803) 245-5384.
Attorneys for Appellant



_ TABLE OF CONTENTS
TABLE OF AUTHORITIES ...covvvr e svesssersssssessssnnnns S — i
ISSUES ADDRESSED IN REPLY .o e ~ ......................................... \4
ARGUMENT ...oc oo veeeresieess s snivanesssssessessss s ee st ees s ‘ 1
- T | I. ' Respondent s uise of Google Street Vlew photos for o :
L suostantlvepumoses violates Rule 901, SCRE.....cccoviivemmiimnnn L .
v . ] ] ‘ .
Il TheSouth Carolina Tort Claims Act re;quires more than
: - retrospective evidence of an unobservable and hidden
- . hazard’s existence pﬂor to-an ﬂcrxdent to establish -
- constructlve notlce ................................ VR R RN I
o ’III.. _ Expe_r.t testim‘ony is requii‘ed to prove‘ injury perménency, _
‘as a prospective injury and an element of future damages.......8
IV.  Appellant properly provided the trial court documentary
evidence of Respondent’s criminal convictions and properly
filed the appropriate post-trial motions asserting an abuse of
discretion by the trial judge.....ccccovvresbvirin i 10
CONCLUSION.....ostiviiiirmcriist it ssessashessess s e sss s sns ses e s senssnnns 12

ii




TABLE OF AUTHORITIES

CASES

Fickling v. City of Charleston, 327 S.C. 597,610,
-~ 6435E2d110,117 (Ct. App. 2007).

N n.al.tlwangerv Barr. 458 S.C.27, 186 S. E Zd 819 (19172‘.......{ ...... SR 1

Major v. City of Hartsville, 410 S.C. 1, 3- 4 763 S.E.2d|348, 350 (2014) .......... 6

Sfrother v. Lexington Cnty Pecreatlon_Comm n, 332 AC 54, 65,
504 S:E.2d 117,_123 (1998) ............... ‘- ..... e )
STATUTES '
‘Section 15-78- -20(f), S.C. Code of Laws ............................................................. 7
" Section 15-78-60(15), S.C. Code Of LaWS...cniicerivrvernnrebeesseesessessssnsinsesessevesvesnans 7.
OTHER AUTHORITIES
Rule 403, SCRE......cc ittt s s e e 12
Rule 608(b), SCRE.......ccoiiiiiiininr s b e e s s essse e 12
Rule 608(b)(1), SCRE uevrersererrsesereressseressssenees R 12
Rule 609, SCRE......c it e e e s 10,11, 12
Rule 609(a), SCRE......ciiciiitiiir e iesess e s er nr e v st s enannn 10,12
‘Rule 907, SCRE ...ttt sttt 3
SECONDARY SOURCES
22 Am. Jur. Damages §27 .................................................................... 9
Carter v. National RaiIroad PaSSenger Corporat_ion, 2013 WL 3300495
- Not Reported, Case Number C-13-00809-JCS .
(U.S. Dist. Ct, ND C_alifornia,l 2013) e b 2
il




Hawks v. City of Westmoreland, 960 S.W.2d 10 (Tenn. 1997).......coueeuvrerersunnns 7

Pahls v. Thomas, 718 F.3d 1210, 1216 1.1 (10t Cir. 2013)eereseerereseeneeersseen 1
US. v. Gorny, 2014 WL 4262178, August 27, 2014, Criminal No. 13-70,
U.S. District Court W. D. Pennsylvania, ............... trerer e ria e erarres seenes 4
"~ US.v. Perea-Ray, 680 F.3d 1179; 1182 n.1 (9% Cir 2012) esvsimisisseoiiend, 2 _

iv




1L

UL

STATEMENT OF ISSUES

Did the trial Court err is admittirig Google Street View images for

substantive purposes as opposed to purely demonstrative purpo_ses?

- Is Appellant SCDOT charged with constructlve notice of any and all
potential hazards, on or off their rlgh -of-way, if those hazards have
‘been captured by Google Street View? - - -

'-_Ié,a'As‘elf;describedv‘p'ersonaLphysical ihjury-a,fﬁtﬁré damage such
that presentation to the jury of the mortality tables- is appropriate?

Did Appellant preserve the question of adm1531b111ty of prlor cr1m1nal
: conv;cﬁons*for purposes of 1mpeachment7 : .




ARGUMENT

I: Respondent’s Use of Google Street View Photos for Substantive Purposes Violates
Rule 901, SCRE

At trial, Ar;};éllé;nt argued against‘th;e;e{dmi_s;!;i;p'n of 'still-Goo'gle Street View

irhages—of adead or dyi-ng tree not WlEhll’; Appéila;lté righgog-way,- offeréd—by—

Respondent as images of the tree at fault in the collision, which is the subject of this

_case. Du}ing 1ts case,—i_n-chieﬂ,Ap}_;_ella_n_t—jpres—éntéd thelury with series of imagé_s _
arﬁouhtirié £o .a? ';afive;throﬁgh,'; valso mken}rom Golj'gllé" Stré’ét Vi'e\v/\'/-for- |

- demonstrative purposes. Respondent as.sertsl Appe lant waived any opposition to

the still photos by utilizing the same technology. Re‘spondent fails to grasp the

critical distinction between evidence offered for demonstrative purposes versué

substantive purposes, specifically related to Google Street View images.

As described in Appellant’s Brief, Go‘ogl'e Street View photos are taken during

a process of simultaneous image collection, then stitched together to create a

seamless effect, whereby one feels as if they were travéling through a' roadway or
neighborhood. At trial, Appellant showed the jury the Google Street View “footage”
to provide them with a visual of the area and some context for the testimony they
were heAaring regarding the roadway. This purely demonstrative purpose is
cohsistent'with the uses describéd in the C}..’:I'SEAVS. cited by Respondentin his Initial
Brief. See Pahls v Thomas, 718 F.3 df12 10,1216  n. 1(10% Cir. 2013)(Court may take
judicial notice of a Gdoglé generated rhép and satéllité image for plirposes of

- providing geographical context and other “facts which are not controversial”); U. .




V. Perea-Ray, 680 F.3d 1179, 1182 n. 1 (9% Cir. 2012)(Court may take judicial notice

of a general location as described on a Google map and satellite image).! Appellant
: offered the Google Street View “drive-through" for demonstrative purposes only, to
demonstrate undisputed facts, spec1f1cally w1th regard to the size and shape of the

. roadway and the env1ronmen_t surroundm_g nghway 321 S )

Respondent h_owever offered a still frame image taken from—Google Street

Vlew for substantlve purposes, spec1f1cally as the Sa le plece of ev1dence upon whlch

T to.—prove »corrstructlve notlce'-onthe'-partfof SCDOT. Respondent utlhzed a tool on

- Google Street Vlew to mampulate the “drlve through" asifan 1nd1v1dual stopped in

|

the middle of the roadway, turned at a ninety degree angle, and craned their neck at
an odd angle to look high i‘nto the tree line and observe the tops of the foliage ltning
- Highway 321. Appellant conoedeé thatits inspectiohs of the thousands of miles of
roadway in South Carolina do not consist of such indpection, but rather mirror the
street-level “drive-through” view generated by the Google Street View process. Itis
significant that Respondent’s own experts conceded that the dead or dying tree
identified as the subject tree would have been obscured from those travelihg the
roadway by adjacent sweet gum trees, and would have been most visible to an
individual assuming the unnatural posture of the Google Street View image:
“[T]here wasn’t much in froht of this tree going toward the road gide. The deciduous

trees, which the majority were sweet gums, were to the right and left of the tree.”

A 1 See also Carterv. National Railroad Passenger Corpc ration, 2013 WL 3300495 Not
' reported Case Number C-13-00809-JCS (US Dist. Ct,, ND California, 2013) (Court
may take judicial notice of a Google Earth photo for purposes of measuring distance,
when the accuracy of the Google image is not in dispute and comports with other
evidence of distance offered). ’




Transcript of Trial, Page 286, lines 2—4. While deciduous trees lose their leaves in

fall and winter, the dead or dying tree was not simp

tucked away, several feet off the right-of-way, on pr

ly standing alone, but was

ivate lands, in an area that was:

not readlly observable by the normal means of mspectlon Appellant s expert Mark

acc1dent took place basmg his conclusions on a V01d in the tree l1ne also only

|

' Arena further conceded to usmg the Google Street View i 1mage o 1dent1fy where the_ '

observable from the odd posmon assumed by the Google Street V1ew photo

—— - |

Transcnpt of Trlal Page 471 Imes 5— ‘ .

|

Appellant does not requlre the developmentl
application of Rule 901, SCRE. Rather, Appellant ass
failing to require some testimony that the image, us

Respondent’s case, is a fair and accurate representa

of any new or onerous
erts the trial court erred in
ed to substantively prove

tion of what Respondent

purports it to be. Respondent could not provide the trial court with testimony that

|

the image is consistent with what an average traveler, or SCDOT employee, would

observe from their vehicle while traveling down Highway 321, as the image is

generated from a singular perspective not available

roadway in a normal vehicle. The image is reserved

of software, seeking to generate a certain angle of a

to any person traveling the-
for those manipulating a piece

certain tree at a certain time of

year. See Transcript of Trial, Page 57, lines 8—24. Not a single witness testified the

still selected frame from Google Street View accurately depicted the scene or tree at . -

or ab'out_the time of the incident: ‘Appellant asserts

for substantive purposes, was improperly admitted

that this unique image, offered

without authentication, as the

trial court did not require any testimony regarding the manufacturing of the photo. _




o |

The trial court did not inquire as to who took the photo, nor what means were used
to capture the image, when the photo was taken, nor when the particular image was

downloaded and generated. See U. S. v. Gorny, 2014 WL 4262178, August 27, 2014,

|

Criminal No. 13-70, U. S. District Court W.D. Pennsylvania. (Insufficient foundation

_laid for _zilirrlissiorl of Google Street)Vie.\_(v_pho‘EOé without testimony regardingyvllllo_ ‘

took the Google photo or jﬁstifﬁrcati()n» of the time/date stamp on the image).

Appellant d,oes:not argue t'hat.Res'pOndent is required to produce a Google

executiye-or e_ngine_er,_l;ut ratller, i—n-:this 'c‘a{se,~wl_1e1‘ie.eonstructive no-‘:i'ce is
n.eceééérily at lssl1e, Responcler_l;c must bredllce a-Wltnesg to confirm th'at_SCDVOT.“in
the exercise of reasonable care, sheuld have knowni" of the hazard. Appellant
asserts that some witness with knowledge of the prlocess and knowledge of the
steps taken to manipulate the program to generate the image must allthenticate the
image prior to admissibility, and provide the jury with the information it needs to
evaluate the image, especially when the image is offered as evidence in a substantive
manner. Couple the lack of proper authentication with the testimony of the
landowner and adjacent landowner who never saw the tree at issue, and it becomes

evidence that SCDOT in fact did not and could not have constructive notice of the

tree. See Transcript of Testimony, September 3, 2013, Page 413, line 7—Page 417, line

22; Deposition of Rosa Sharpe, Page 10, line 9—PageE 12, line 20.
The trial court falle‘d, to p’foperly evaluate th(ie Google Street View image and
improperly balaneed the testimorly effered to authellticate'the image by
| Respondent. This failure amdullts toan ebuse of discretion for which Appellant 1s _ :

entitled to a new trial.




1
' 'manuals and p‘ ocedures Itis ot the case that App

l
II The South Carolina Tort Claims Act Requires More than Retrospectlve Evidence

of an Unobservable and Hidden Hazard’s Ex1stence Prior to an Accident to Estabhsh
Constructive Notice

In Respondent’s brief, over five pages are dedicated to outlining the

testimony of David Brandyb‘.u_rg;;SCDO’T Resident Maintena_n;ce Engineer, who

- _provided copious evidence that SCDOT had beernin the are_a,-d-eingroutin'e' N

maintenance and clearing the roadway of hazards as }reqnired in the SCDOT

E.llai'lt neglected turs*roadway or

. i |

| falled to adhere to lts 1nternal p011c1es and procedur"es Respondent dld not present

any expert testlmony that SCDOT's own inspection p011c1es Were defective, or that
SCDOT was negligent in performing its inspections and maintenance of the relevant
_portions .of Highway‘ 321. Respondent aaserts the fact that SCDOT was actively -
maintaining the roadway, as evidence from which constructive notice can be
gleaned. However, Respondent’s case is entirely premised on a misunderstanding of
the term “constructive notice” and an expansive and|/improper \riew of what SCDOT
“should have known” prior to the collision in this case.
Constructive notice can certainly be demonstrated by circumstantial

evidence. See Strother v. Lexington Cnty. Recreation Comm’n, 332 S.C. 54, 65, 504

S.E.2d 117, 123 (1998)(Notice implied through circumstantial evidence is called

* “constructive” notice.). However, Appellant asserts th’at constructive notice cannot

 be proven after the fact by retrospective evidence of a hidden hazard that was

undiscoverable by thenormal‘_means of inspection. |-




Appellant SCDOT is charged with maintaining roadways across the state,

which includes an unending process of identifying and removing dead or dying trees

from both the SCDOT fight-of-way and private property approaching the right-of-

way. If Respondent’s position is adopted, SCDOT is presently on constructive nofice o

" of é-vvery?dea_d or dying tree on every roadway in the entire state if an imége-of the

, aftérithe'tfeé falls and causes injury. This essentiaﬂ;ly makes _SCDOT the glia'ranto.r of

. _every dead-or dyingtree in the State. Constructive

:vdead' or__dying trgé can be identified-on Google Street View or Goog_ler ﬁarth, even

B T T
anotice simply doesnotmean . -. -

: -stric"t"'liabili.ty‘for'SVCDOT if a tree falls'and i'njuries someone. COnstructive'nOtice-n"

must be proven and to do so Respondent must have provided some admissible

evidence that others had seen the tree or that the tree should have been seen by an

inspection. Appellant reasserts its argument that the admission of the manipulated

still frame Google Street View was improper.

" In Respondent’s view, the fact that a tree may die over a period of ye'ars

creates a presumption that SCDOT has sufficient time to ferret out these hidden

hazards and remove them, regardless of the circumstances that may operate to

conceal the hazard. The standard, however, is not simply a measure of time, but

whether or not, “a condition has existed for such a period of time that [a

governmental entity], in the use of reasonable care should have discovered the

condition.” Major v. City of Hartsville, 410 S.C. 1, 3-4, 763 S.E.2d 348, 350 (2014)

‘Itis insufficient to establish a length of time

n which the hazard might have .

existed, but rather, Respondent must demonstrate that SCDOT ‘fshould'have"

discovered the condition and failed to do so. In this casé, SCDOT did not own or




maintain the subject tree. SCDOT did not discover the tree through the normal
means of inspection, such inspections having been thoroughly cbmpleted as

outlined by Respondent’s own brief. While SCDOT is aware that trees tend to die

and decay regularly, SCDOT cénnot foresee which trees are fated to fall, and-

therefore is not in any position to anticipate or predict which trees require removal

atany given time. See Fickling v. City of Charleston; 372 S.C. 597, 610, 643 S.E.2d 110,
117 (Ct. App. 2007_)'(Fa'ctors to consider in evaluatirig constructive notice include

C— - ' —

: observation by governmental entltv employees ienéth of time ha Lard exposed and

respon51b111ty for maintenance ) See aIso Hawks V. Clty of Westmoreland 960 S W 2d S

10 (Tenn. 1997) (Ownership of the instrumentality and a duty to maintain are

factors to consider in evaluating constructive notice)).

Unreported, unobservable, obscured, and unnoticed they may be,

Respondent’s view makes SCDOT the guarantor of those latent, unseen hazards.
_ v |
While constructive notice may be proven by circumstantial evidence including

ownership, a failure of inspection, or forseeability, none of these circumstances can

be proven here.

The South Carolina Tort Claims Act contains an exception for instances
where a state entity was not, despite the exercise of reasonable care, on notice of a
hazard. §15-78-60(15) S.C. Code ofLai/vs. The Tort Clairns Actis tc be liberally .
construed in favor of 1mmunity See §15-78- 20(0 S. CJ Code ofLaWs. If.the

'exception is liberally construed in favor of 1mmun1ty constructive notice‘cannOt be-

expanded to apply in this case, as a matter of law.




~ Respondent confuses Appellant’s argument in favor of discoverability, as
opposed to a hidden and undiscoverable hazard, with a standard of actual notice.
While perhaps a subtle distinction, Appellant asserts that Respondent must prove‘

the tree could have been and should have be‘»en discovered by reasonable and

customary inspection. In other words, Respondent must demonstrate an actual

reason SCDOT “shoula have knowr_l'f 6fiche haiza_rd. In tﬁis case, there is no

discernable reaso'n,> apart from the disputed'_qugle Street View photo, that SCDOT

could 11¢;ve*knowﬁ7m:uch-less sho uid héifg kr__mwh, 0'|f-th"e:_tr_e°¢."s‘death and decay__._’ -
'If;he C(")'urtiado‘.pts.Respdr'xdent's ];osigion asI 'th“e' Stér;ldardg)f care, then i

SCDOT must employ Google Street VieW in its regular inspections and have human

- eyes review everything the Google cameras and satellites can capture from their

befch. If SCDOT “should” have knowledge of all things observed by Goégle Street |

View or Google Earth, then constructive notice as aconcept is meaningless, and the

Tort Claims Act defense is completely ineffective in|this context. As the legislature

- has directed the Court to construe this exception liberally in favor or immunity, such

aresult would be improper. |

II: Expert Testimony is Required to Prove Injury Permanency, as a Prospective
Injury and an Element of Future Damages

‘Respondent asserts that future pain and suffering are not an element of -
future damages, claiming future ,damégeS only.include future medical care or future-
lost wages. Patently, a personal injury ca'ls'eithat makes a claim for future pain and

suffering requires a prospective evaluation_o‘f a plaintiff's future. Appellant is not




arguing semantics, but Appellant takes issue with the implications to the jury the

“publication of the mortality tables necessarily makes.

Appellant reasserts its argument that future| pain and suffering in this case
. weyé likely linked to Respondent’s urjder_lying degenerative s_p_ir_lékcoriditioln;

K T'Appeﬂagt further reiterates that expert testimony regarding injury permanency, -

causation, and the likelihood of ongoing pain and suffering require expert testimony

|

in this case,-where an underlying injliry may have been acce—ler-a_téd_by the car-wreck
. i{vhich,i_s;the' subject of this action. See Haltiwanger v. Barr, 258 S.C. 27, 186 S'.E;'_Zd' :
819 ( 1972) (Expert testimony of injury perménency is sufficient to Waﬁént future

damages for pain and suffering.).

“In a personal injury action, the plaintiff must recover for all injuries, past

and prospective, which arose and will arise from the defendant's tortious activity.

|

Thus, recovery must be had for future pain and suff(jaring, and for the reasonable
value of medical services and impaired earning capailcity, to the exvtent that these
injuries are reasonably certain to result in the future from the injury complained of.”
22 Am.Jur. Damages § 27. In this case, Respondent sought and was awarded future
damages for future pain and suffering. Respondent’s own testirho’ny was
insufficient as a matter of law to amount to a “reasonable certainty” as to either

. 'causa_ticin oi‘ permanency. Respondent’s treating physician likewise did not tes'tify.

future pain was more likely than not to be related to|injuries suffered in this

* incident. The physician could not differenfiaté betwieenvpain caused by natural |
processes versus the injury suffered here. See Deposz%tion of Dr. Reddiah Babu
9 ] |
|



Mummaneni, Page 90, line 1—Page 92, line 17. For this reason the trial court

committed reversible error in permitting the jury to consider the mortality tables.

V. 'Annellant Prbperl\? Provided the Trial_"‘ 0

urt Documentary Evidence of

- Respondent s Criminal Convictions and Properly 'Flled the Appropriate Poqt trial

Motions Asserting an Abusé of Discretion by the Trial Judge

- ,ADpellant timely f_iled:.,a.n.d served a Notice pursuan.t to Rule 609(a) SCREeto T

notlfy Respondent oflts 1ntent10n to use prlor crlmlnal conv1ct10ns for purposes of

1mpeachment only prior to trlal. See Notice of In tent to Impeach, Criminal Records,

with attached Exhibits. At trial, Appellant provided

the trial court with copies of the

relevant conviction records for review during the hearing on its Motions in Limine,

which including a pre-trial request for admission of

the criminal convictions,

specifically limiting the use of the evidence to Respondent’s propensity for

truthfulness.. See Motion in Limine; See also Transcr

line 15—Page 71, line 21. After trial, Appellant agail

criminal convictions, as evidence of a lack of truthfu

ipt of Trial Testimony, Page 67,
n raised the issue of prior

Iness in the context of the case

as a whole, as Respondent provided the only substa

ntial testimony of injury

|

permanency, pain and suffering, and the circumstances of the accident at issue. See

: Motlonfor]udgment]NOV or on the Alternative for a New Trial; See also Transcnpt of :

Testzmony, October 1, 2013 Page 5, line 3——Page 19,

Ime 2, Agaln on the Notlce of

Appeal Appellant raised the Rule 609 inquiry, and stated the trlal court falled to

N

properly balance the issues, giving more weight to the potential for prejudice than

~ to the relevance of Respondent’s propensity for dish

10

0nesty. See Notice of Appeal.




Respondent takes the position that Appellaﬁt failed to proffer the evidence.

This is incorrect. Appellant provided the court with the evidence, which the court

reviewed, prior to granting its verbal ruling denying the admission of the criminal

‘convictions. See Transcfipt of Trial Testimony, Sept;ember 3, 2013, Pagé 68, Iihe 18— -

- line 24. The triél qbuft having fé\}iew_tea the' p’rofféred'the docﬁmen;cary evidence

and haviné received the c:ou;t's‘ ru'ii-n_g-on inadmissibility, Appe'lla—nt had no further w
obliéaﬁon to ré-offelf‘the_evide-n.cé a_t>z»1 léter stage of the triai. The.caée law ﬁit_ed by
‘Re_spolndent in his brlef is_rﬁiisle_é?ii-h_g. ’I-‘h’ésef ;crimingvl law cases reqL_xire‘a_n
unsﬁc.cesé.ful:p;rty, having mo;evd_i-n limihé" to _e&?:idde éertain evidehée, fo "

repeatedly object to its admission at each stage of the trial. In the event a party’s

motion to exclude is successful, the nonmoving party is similarly charged with the

requirement to continue to attempt to admit the evidence, if Eifcumétances warrant

a reevaluation of the proffered evidence.
In this case, Appellant’s Rule 609 ﬁre-trial motion was not a motion to

exclude, but rather a motion to seek permission to utilize the prior criminal

convictions affirmatively. As there was no additional evidence to consider as the
| :
trial developed, there was no reason to re-offer the evidence for additional

evaluation, especially in light of the court’s ruling. Had Appellant attempted to raise

the prior criminal convictions at a later time, Appelliant may have created a mistrial

situation. The pre-trial ruling was the final ruling, a‘nd the evidence was not

admitted. In this instance, Appellant’s motion was not a motion to exclude,
contingent on the development of the trial, but rather a motion to admit, pursuant to

Rule 609. No additional review was necessary and would have been contrary to the

11




court’s pre-trial ruling on the documentary evidence, which was fully reviewed
prior to the court’s ruling.

Respondent argues that Appellant failed to raise the appropriate standard, by

failing to spec1f1cally state the appl1cab1hty of Rule 403 and the abuse of discretion

standard Rule 609(a) raised by Appellant at ever}l stage- of the proceedlng,

o 1 -

incorpora es Rule 403 by reference Appellant argues the trial judge failed to give-

proper we1ght to the relevance of the mlsrepresentatlon regardlng the crlmlnal

_ convictions. Wmle Appellant aid not raise, Rule 608 (b)(l) SCRE below Apnehant
contends the factors offered ina Rule 608(b) anal};51s are the sarne factors weighed -
by the Court in the Rule 609 context, as these rules center on the admissibility of
evidence regarding the propensity for truthfulness.| As early as the pre-trial notice, |
Appellantsought‘ to admit the evidence solely for impeachment purposes. |

Appellant takes the position the trial court failed to balance the proper
considerations below, ignoring the weight necessarlly'placed on Respondent’s own
testimony, given the slight evidence presented at trial. This prejudicial failure to
properly analyze the misstatements regarding criminal convictions amount to
reversible error.

CONCLUSION

For the foregoing reasons, Appellant is entitled to judgment as a matter of
 law or in the alternative, a new trial. The decisions of.the trial court should be

reversed and a new trial granted.

12
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May 29, 2015

Jenny Abbott Kitchings, Clerk of Court
S. C. Court of Appeals
P. O.Box 11629
Columbia, SC 29211

Re:  William Breland v. South Carolina Departm
Appellate Case No.: 2014-000168

Dear Ms. Kitchings:

Please find enclosed for filing the original and one ¢
well as Appellant’s Supplemental Designation of Matter to
reference to the above matter. I have also enclosed a Proo
for the Respondent. Please return the additional filed copy
stamped envelope I have enclosed.

Thank you for your attention to this matter. If you
not hesitate to contact me.

Sincerely,

ADH/dIh
Enclosures
CC:  J. Christopher Wilson, Esq. (Via Hand Delivery)

John S. Nichols, Esq.
Blake A. Hewitt, Esq.

.C

A 29003

2878 MAIN HIGHWAY
Telephone 803/245-5178
Telecopier 803/245-5384
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ent of Transportation

opy of Appellant’s Initial Reply Brief, as
be Included in Record on Appeal in

f of Service of these document on counsel
of each to me in the self-addressed,

need any additional information, please do
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Alison D. Hood
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