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Wednesday, April 15, 2009

THE COURT: Yes, ma'am?

MS. REEVES: Your Honor, before you is Danielle
Bowén. "She is pleading guilty to homicide by child abuse on
indictment number 2008-GS-04-617. There is no recommendation
in this case.

THE COURT: This is a straight-up plea?

MR.. POTTER: It is, Your Honor.

THE COURT: All right. Ms. Bowen, if you would,
raise your right hand.

DANIELLE BOWEN, after having been duly swoxn,

testified as follows:

THE COURT: How old are you?

THE DEFENDANT: I'm 19 years o0l1d?

THE COURT: How far did you go in school?

THE DEFENDANT: Tenth grade. I got my GED in here,
in the county.

THE COURT: How long have you been in jail?

THE DEFENDANT: For 15 ‘months. |

THE COURT: Where did you last work?

THE DEFENDANT: Fred's. I didn't work there long
thodgh.

THE COURT: You what?

THE DEFENDANT: I didn't really work --

MR. POTTER: Fred's, Your Honor.
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THE COURT:

within the last 24 hc

|

THE DEFENDA

|

THE COURT: |
|

threatened you in'any
THE DEFENDA
THE COURT:

with it a sentence of

MS. REEVES:

THE COURT:
understand that?
THE DEFENDA
THE COURT:
the last 24 hours?
THE:DEFENDP

THE COQURT:

or anything like that?

THE DEFENDA

THE COURT:

THE DEFENDA

Somas. J

THE COURT:

Okay.. Have’you had any drugs or alcohol
nrs?

NT: - No, sir.

Has anybody promised you anything or

way to force you to plead gﬁiity.today?
NT: No, sir.
Do>yOUxunderstand‘that,thisvplea carries
-- what's the sentence range?

fwéhty to:iife, Your-Hondr..

The minimum sentence is 20 years; do you

NT: Yes, sir.

Have you had any.drugs or alcohol within

NT:. No,- sir.

Are you taking any.kind of prescription
?

NT: I take medication at the county.
What do you.take,;just'SOﬂItknow?

NT: . Vistarxil, Mucinex,: ibuprofen and

All right. None of those prevent you.

Exrom knowing what's qoing on here. today, right?

THE DEFENDA

THE COURT:

NT: No, sir.

Have you had plenty of time to speak
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with your lawyer about this plea?

THE DEFENDANT: Yes, sir.

THE COURT: 'And are you satisfied with his services?

THE. DEFENDANT: - Yes, sir..

THE COURT: And Mr. Potter is your attorney; is that
correct?

THE DEFENDANT: Yes, sir.

THE COURT: And Mr. Phillips is standing with you
because he's done some work in the pést for you?

THE DEFENDANT: Yes, sir.

THE COURT: ~ Sort of moral support?

THE DEFENDANT: Yes, sir.

THE 'COURT: Do you understand you have to waive your
constitutional rights if you want to plead guilty today?

THE DEFENDANT: Yes, sir.

THE COURT: And are you waiving your right to a jury
trial?

THE DEFENDANT: Yes, sir:

THE COURT: 'Are you waiving your right to remain
silent? You have to waive it if'you want to pléad guilty.

THE DEFENDANT: - Ch. Okay. Yes, sir.

THE COURT: And are you waiving your right to
confront the witnesses that would come t& testify against you?

THE® DEFENDANT: Yes, sir.

THE COURT: That's the right of confrontation that
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put up a defense to t

you have.

Are you go
THE DEFENDA
THE COORT: -

State bring in witnes

trial, but you‘'have q
guilty. ' 1
THE DEFENDA
THE -COURT:
right?
THE DEFENDA

THE COURT:

certain defensés but
give up or waive. that
THE DEFENDA

THE COURT: |

to speak to her? i
MR. POTTER:

. THE COURT: -

waiver of constitutio
MR. POTTER:

THE COURT:"

. MR. POTTER:

THE COURT:

ing t§ waive “that right?
NT: For right now?
Yeah. You have a right to. have the

ses to testify against you and have a’

o waive that right if-you want to plead:

NT: But I don't want:a-trial, sir.
Right. - So you're going to waive that
NT: Yes, sir.

And are you also waiving your right to
hese charges? You have a right to put up
if you want to’plead'guilty-you have to
‘right.: ..

NT: Okay. : Yes, 'sir. =~

Mr. Potter, have you: had plenty of time

I have, Judge. . .. 1.
And do: you.think she.understands her
nalsrights?;'f RS

Judge,- she understands:those.
And the elements of the crime?

Yes, -sir.

Ms. Bowen, do you want to plead guilty

to this charge?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

. THE DEFENDANT: Yes, sir.

'THE COURT: - And are you guilty of this charge?

THE DEFENDANT:' I'm pleading guilty.

THE COURT: But are you guilty?

THE DEFENDANT: I don't think I am but I'm going to
plead guilty. '

THE COURT: Well, here's the thing, and I understand
what you are telling me, but I can’'t take a plea unless you
tell me that you're guilty because what you're telling me
today is that you are quilty of this charée. If you need to
talk to your lawyer.

THE DEFENDANT: I'm éoing to plead guilty.

THE COURT: And are you guilty?

THE DEFENDANT: Yes, sir.

MR. POTTER: If it pleases the Court. -

THE COURT: Yes. '

MR. POTTER: We have had this conversation. We
have discussed the nature of what a gﬁilty plea is and that,
in essence, sheé's admitting to the facts as stated by the
State. She understands that. She tells me that's what she
wants to do.

It's a difficult case to‘start‘with,‘Your Honor, but
I think she undérsfands the ramifications of a guilty plea,
what results of a guilty plea will be, the fact that she will

not have a trial. She told me she does not want to have a
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trial. She tells me %hat she daes want to enter~a-guiity plea
and that she will be.?dmitting the facts as being true and
accurate and pleadinggguilty.

THE COURT: %All_right. And there's no.question of
competency or anything like that?
| MR. POTTER:i No, Your Honor. I'wve had
Dr. Schwartz;Watts, wbo's in court today, we're going ta have
her testify a little Fit in regards to mitigation. She has
déﬁe an.evaluation wi%h her in regards to competency and in
regards to N. G. R. I. and has found that Danielle is
competent, and she al%o met with Danielle this morning to
confirm that fact, is}comfortable that .Danielle understands
what is going on toda& and the ramificafions.of her plea and
understands that she'% giving up and.waiving certain rights to
enter that guilty plea.

THE COURT: And just for the record,
Dr. Schwartz-Watts isiobvipusly?a very,gqod»friend of mine.
We talked this-morniné but not  about thi;)case.z I mean, we
touched. on:it but notﬁing substantive. 1Is there any.problem
with that?. - (,

MR. POTTER: No, Your Honor.

MS, REEVES:j No, sir.

TEE COURT: iAll'rigbt. .So you do want to plead
guilty? | ' R

THE DEFENDA&T: Yes, sir.

i
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THE COURT: All right. Yes, ma'am.

MS. REEVES: Thank you, Your Honor. May it pleése
the Court. On January éth; 2008 Minor was six --
months old. That morning her mother, this defendant, who was
19, claims to have laid Minor  on the floor inside the living
room .in their trailer in Anderson County.

She then claims to have been chasing her other child
who is 18 months old through the house when she stomped on the
victim. She demonstrated to the detectives that she used the
heel of her right foot to stomp on the victim.

She then picked the victim up, became frustrated
when she would not stop trying, was holding her with her right
hand by the victim's neck forcefully and then struck her with
her left hand on the victim's right side of her head.

The defendant then put the victim down and went
outside to clean up some trash in the yard, came in
approximately 20 minutes later when she returned to bathe both
of the children and.that's when she finally noticed that the
victim was not breathing. Obviously, the State does not
belieﬁe that this stomping incident was an accident.

The victim was transported to the hospital where she
later died that day, and’autopsy reports noted brﬁising to the
victim's neck and the side of her head which were consistent
with being struck in the manner Ehat the defendant described

as well as wearingvrings on her left hand and the child had
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bruises on her head. | The cause of death was blunt force

trauma to the abdomeq which resulted in internal injuries and
multi-organ failure.
The defendant originally claimed that nothing had

happened to this chiﬂdviolently or. otherwise. that morning, it

was a typical merning and that the child had just .stopped .

breathing. After seﬂe:al explanations given to.the detectives

".she eventually admitted to the above.

Just as a side note, - the defendant did agree to give
up her parental riths as to the other child in family court.
Present today are --

. THE COURT: | Who has that child?

MS.‘REEVES; I'm sorry?

-THE COURT: | Where is that child?

EfMSz»REEVEsﬂ That child is with the-father's parents
-- or the fatherfs family.-

>TH$ COURT: | Okay.

‘MS. REEVES: P:esent'here todayha;e Detegtives Owens
and Geving.- I don't believeqthey wish to address the Court
but they are here in{support:of this plea.

Also from the victim’'s family are several members.
. | . . . R ‘

Of course, her_fatheg is present, the father's sister. The

father's uncle, Dwayne Wilson, who is here to speak at the

|

appropriate time, his wife, and the grandmother.

THE COURT: | All right. Ms. Bowen, you admit to
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those facts?

THE DEFENDANT: Yes, sir.

THE COﬁRT: All right.. Yes, sir.

MR. POTTER: Judge, if it pleases the Court.
Danielle's date of birth ‘is ' . Just had
turned-18 when this. occurred. |

I do have Dr. Schwartz-Watts here and I would ask if

Your Honor would hear from her. There is some mental issues

~gswell as  some postpartum depression issues that

Dr. Schwartz-Watts was able to determine and I'd ask that Your
Honor hear from her.

THE COURT: .-Yeah. Let me do this before I hear from
her. Let me hear from the family so that I can then hear from
Dr. Schwartz-Watts. That may make it simpler.

'If you would, just give us your name when you

testify.

MS. REEVES: Judge, may I apﬁroach and give you édme
pictures? ‘

THE COURT: Sure. a1l right.

MR. WILSON: Your Honor, I'm Dwayne Wilson. I'm the
great uncle of baby Minor  and SW. ' . As we,

thé‘family, have presented the photos there for you to view
they have asked me to be the spokesperson for the family.
Your Hohor, on behalf of Minor , the ultimate

victim of this tragedy, SW. ' , Minor ‘g

11
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two-and-a-half-year-old brother, and the entire Wilsori family

wishes to express to you how our lives have been changed

forever.

‘

‘We have giden;you a copy.of our dlast picture taken
of Minor AS you look at this precious face of this baby
prlease keep in mind that she deserved to llve ‘and. have the
American dream and not.to endure the heinous abuse inflicted
by-the woman that gave her life.

We thought this type.of tragedy.could never touch.
our family. We were wrong. Our lives will never be as they
once were. Currently we are living a new normal.

~ Since January the 8tb,l20082we have suffered through

an ordeal that we pray to:God no other family -ever endures.

We accept that bad things happen to geod people as -this had .

. come to.pass:for our-family:.  We are a strong family with an

unyielding Christian value. Our comfort is in knowing  that

Minor  is safe in the. hands of our savior.:
- [ *
x -
Our priority is SW. . My mother was.

' \
granted temporary cus;ody of SW. 1 by D. 8. S.:Then in July

.08 Danielle Bowen terminated her parental:rights.to SW. in

which time -- that tiﬁe permanent custody was‘granted to my
mother. The Jlower picture.was taken of SW. ;hortly after
Minor ‘s fuperal. | .

S.W. tested positive for marijuana. Hé was

exposed in his home. | The top picture of SW. is most




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13

current. It's his Easter picture. SW is thriving in his
new home, in his new normal. He is an exceptionally gifted
child. He has a bright fuﬁure ahead of him with a family that
loves him and wants the best for him. We were unable to
protect Minor  or S.W. prior to January the 8th; however,
with - God's grace and mercy we will do whatever it takes to
protect SW. now.

Your Honor, our family requests that Danielle be
given enough time that SW. . will be allowed to finish
college and be of a mature age before Danielle Bowen is
released on parole. At that time if Danielle pursues SW.
even though she has terminated her parental rights he will be
mature enough to make his own decisiong;

Second, Douglas Wiléon; can we have the same
stipulation as set at Danielle's bond hearing, -once paroled
she cannot come around him. And lastly, Your Honor, that you
send a strong message that being a parent is a privilege, one
that.should not be taken lightly‘and homicide by child abuse
will not be tolerated.

Thank you for allowing us to have a voice and may
God bless you and this entire courtroom.

THE COURT: -All right. Thank you.

All right. Anyone? 1I'll be happy to hear from
anyone.

MS. REEVES: I believe that's all, Your Honor. I

13
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"just wanted to add th

DR. DONNA SCHWARTZ-WATTS - DIRECT BY MR. POTTER

these children.

at the family did want to ask for:no

contact with SW. as well as Doug, who is the father of .
|
|
|

THE COQURT: |
anybody you have.

MR. POTTER:

All right. 1I'll be happy:to hear from

Your Honor, if it pleases the Court.

We'd ask that you hear from Dr. Schwartz-Watts.:

THE COURT:
MR. POTTER:
THE CQURT:
standing right there
DR.  SCHWART
THE COURT:

DR. DO

Sure.

Do you want her to take the stand or --
No. Dr. Schwartszétts, are you okéy |
taiking, right there by Andy?

Z-WATTS: Yes. That's fine.
-Rather thén sit.

NNA SCHWARTZ-WATTS, after having been

duly sworn, testified

THE- COURT:

DR. SCHWARTZ-WATTS:

MR. '‘POTTER:

THE COURT:

BY MR. POTTER:

Q. You are Drx.
A. Yes.
Q. And how are

as follows:

You are okay testifying.there?
Yes, sir.

May it please the-Court?

Sure.

DIRECT*EXAMINATION.M
Donna Schwartz-Watts; is that correct?

you employed?

A. At the Univ

ersity of South Carolina. Schocl of

|
|
|
i
|
|
t
|
|
|
|
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DR. DONNA SCHWARTZ-WATTS - DIRECT BY MR. POTTER

Medicine.
Q. And you have a medical license; is that correct?
A. Yes, since 1989.
Q. Can you briefly describe your experience and work
history.
. A. Sure. I graduated from medical school at the

University of South Carolina in.1989. I completed a residency
in psychiatry at the bepartment of Mental Health in 1993. I
completed an additional. year of training in forensic ‘
psychiatry at the Department Qf Mental Health in 1994.

I worked at the Department of Mental: Health for two
or three years conducting court-ordered competency to stand
trial and criminalrresponsibility evaluations. I went o%er to
the University of South Carolina aroundL1997 full time. I'm
presently a professor or psychiatry there and I direct
forensic éerviées, and basically what I do is evaluations and
also I teach.-

Q. .Okay. Do yéu have any board certifications?

A. Yes. I'm board certified in general bsychiatry and
I have added qualifications in forensic psychiétf&.

Q. Okay. Did you have én opportunity to meet with
Danielle Bowen?

A. Yes. I met with her June 27th, 2008, and again this
morning. | |

0. And can you'briefly-tell the Court or me what you

15
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‘evaluation.

DRIBONNA SCHWARTZ-WATTS ¥~ DIRECT.BY. MR..- POTTER .

found.

‘A Yes. And,
trained the residents
with me, Dr. Lakesha
She had
training and.was taki
We met with Ms; Bowen
some - medical: records
her aunt and_her"moth

interview.

Your -Honoxr, at the time, as you know, we

in psychiatry and I had a child resident

Watsonp who also. participated in-this
Llready finished her general psychiatric
ng:additional as a child psychiatrist.
for.twoahours, After that, we requested
that we needed, and we also spoke_with

er, did an evaluation in terms of

There's a number of factors I think that are

important for the Cou
postpartum depression
seen where she actual

depression.

rt to consider. I diagnosed her with
,.and this is the first case I've ever

ly had what I call a double-postpartum

. When Ms. Bowen was 15 years old she was pregnant and

had a mischarge. At

her son. And then wi

. she became pregnant w

within three .years sh

she was 17 this was h

She began e

the birth of her firs
again was unable to b

daughter she had a se

the age of 16 she became pregnant and had

ith a daughter whom she killed. So

e hadﬁ;hreé pregnancies, and by the time
%r third pregnancy. |
&perienéing'symptoms of depress;on after
{ son; however, because she was prégnant

e treated, and after giving birth to this

vere postpartum depression.

i6

thin six weeks. of giving birth to her son - -
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DR. DONNA SCHWARTZ-WATTS - DIRECT BY MR. POTTER

Now, complicating this she is very immature for her
age, and that has to do-witﬁ her personality structure. She
often appears to be very unattached, nonchalant at times, and
that's due to some of her upbringing and her environment.

She actually was very attached to her son. She was
not that attached to her daughter due to her depression. Her
aunt and mother tell us that she weighed 120 pounds. She's
now up to 150 pounds. She's gained weight while she's been in
prison. She was clearly depressed at the time.

In my opinion,. I opine she lacked capacity to -
conform her conduct. She had numerous stressors. She had
the postpartum depression, she was having some domesﬁic;
difficulties with her:significantlother, and she-had the
childcare responsibility. She had the toddler and she had
the new baby.

In.postpartum depressions, I did some research for
you, they affect_—-'85 percent of women in postpartum can have
a mood disturbance. - She.had-a prior diagnosis of mood
disorder when she was at the Depaitment of Juvenile Justice.

She was.at D. J.-J. when she was an adolescent for truancy and

" was sent there again for contempt'df court, for violating

probation because she had a shoplifting charge. She was
diagnosed with a mood disorder the. Her mother has mood
disorder and has also been treated for depression and anxiety.

.Eighty—five percent of women postpartum have

“A1 7
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DR."DONNA "SCHWARTZ-WATTS = DIRECT BY MR# POTTER - '
depression. * Not to the point that she doés but the postpartum
depression can affect 10 to 15 percent of women. So she was
genetically loaded for it, her age, she's .certainly been very

immature, she had multiple pregnancies-at age 15, 16 and 17.

= : So I think,}inﬁmy opinion -- she was on medication

when I .saw her. -She was on Paxil. She later was placed on-
Prozac at the detention’ center, and presently I'm concerned
because she's on“no‘antidepressant medication.. But it's my
opinion that she had a major medical illness. She needs
continued treatment when she's confined.

THE COURT: | Will she get that in .the Department of
Corrections?

DR.. SCHWARTZ—WATTS: -Yesg I've already given her --
I know Dr.:Pam Crawford works at Camille Graham;qand'br;'Jimmy
Pacheco works at Lee. So wherever she ends up being
classified she will have access to mental healthcare there.

:THE COURT: | Okay. -Thanks. - Any further questions?.
'~?‘MR, POTTER:| 'No further:questions. Judge, -the

reason we're presenting.this. testimony, we're not standing .:

:before Your Honor "saying this - is an excuse:on what -has . = -

happened. 1It's more of a reason for why it happened.

We're not before Your Honor saying .she's not.

!

responsible for her aFtions. She 'is responsible for her

actions; however, the&e are additional factors that resulted

in what happened, and| we wanted Your Honor to understand that
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19

and have a grasp of that.

Judge, a couple things I wanted to address. There
was.marijuana\in the home. She started keeping house with the
father of Minor  around 15 years old. The father was 18 at' the
time. They both were actively smoking marijuana in the home,
and I wanted Your Honor to be aware of that.

She had three years of being prégnant. And having
experience with a wife being pregnant there's a significant
change "in the body, as Your Hohor is -aware. Hormones. change
to be able to handle pregnancy then after the birth of the
child there's going to have to be a reduction in those
hormones and things Happen. That never happened. She was
pregnant, had a mischarge, got pregnant. again, delivered that
baby to term. At 16, got pregnant within six weeks after
delivery of-that :baby andMinor was born.

Judge, we've all been there as parents. We've all
been there. We've all had a child who's c¢rying, we've ail had
a child who you've done everything you thought you-can do to
get that baby to stop crying and she won't. You're tired,
you're frustrated, you've got a toddler who's in the house
running around, you're responsible for toddler, getting him
Fed, also getting the baby fed. 1It's a hard situation for
even us to handle, Judge.

And we have spouses, we have family ﬁembers who we

can call and we have ability and maturity to say the baby can
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- That'"s all I'd have.

cry, 1 can step outside and gather my whits. And we have &

17-year-old girl who's had thése two babies and is in a

|
|
situation, quite hohegtly, that she shouldn't have been in.

She was over her head, and that's not Minor

happened. -And like I

Judge} what
|

's fault, but it
'said, Judge, we've-all been there.

I'd ask you to corisider is a.reasonable

sentenceé. We're‘nctléskiﬁg Your Honor not to take this

seriously. We're asking Your Honor to fashion a.reasonable

sentence. There is a

split thHat sentence.

the factors, the factors of Minor

factors that we've pr

and we'd ‘ask 'you to £

THE COURT:
father there?

MS. REEVES:

that morning already.| :

“THE COURT:

~'MS ;' REEVES®

-20. year minimum; however, Your Honor can
And we'd-aék Your Honor to consider all

's family, of Minor |, and the
esented in regards on behalf of Danielle

ashion a reasonable, fair sentence. . -

| Was-anybody-else in ithe ‘homeé? Was -the

No, 'sir. .The father had left for work

“Okay:

+So-it was just the defenmdant and the .

two victims, two children.

. THE COURT:

physical harm Lo this

And there hadn't been any type of

child prior to the day? I mean, was

there a report or anything?

MS. REEVES:

No, sir, none reported that we know of.
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To give you a full picture, Your Honor, -Dr. Deborah
Otto Sunderman‘actually-went-to the jail and spoke with the
defendant two days after she was arrested. Her opinion was
that she found no signs of postpartum depression, not even .
signs of depression.

So just to give you a full picture, that she
interviewed the defendant extensiveiy and did not see those
same signs. Apparently, Dr. Schwartz-Watts did see those
signs six months later but they were not present two days
after the incident.

THE COURT: Who was that? I'm sorry.

MS. REEVES: Dr. Otto Sunderman. She's present but
she's sitting back there.

THE COURT: Okay.

MR. POTTER: Judge, there was no report done in
regards té that meeting, and so I haven't even seen whether
any notes were taken or any record keeping was taken in
regards to that'meetidg, however --

THE COURT: You all: come here. Let me ask you
something about'that;<

(WHEREUPON, a bench conference was had.)

MR. POTTER: 1If it pleases the Court?

THE COURT: ' Yes, sir.

MR. POTTER: Judge, in the‘histOry fhat'Danielle

gave to Dr. Schwartz-Watts as well as through

21
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'Dr: ‘Schwdrtz-Watts' i

diagnosis of depressi
apparently a suicide
admitted into Marshal

And Dr. Sch
detail;in regards to
adelescent, a young &
diagnosis of depressi
treatmént related to

THE COURT:

DR. SCHWART

on Paxil.at the time.

a mood disorder at tq

Additionally, postpag
diagnose,. especially

has no .insight. --She

22

nvestigation there was a previous
on.at the age of 13. There was -
attempt at,the age of 13. _She was

1 Pickens for a period of time.
wartz-Watts may have a little bit more
the histery of when she was an
dolescent in regards to there was a
on and there was medication and there was
that suicide attempt.

Yeah. Do you know anything about that?

Z-WATTS: Yes, sir. And she was placed
She also was later then diagnosed with

e Department of Juvenile Justice.

tum depressions.are very difficult to

in someone as- immature-as she is. She

doesn't recognize her symptoms.

-It's impena

|

members, which is why

had lost 30 pounds.

tive in those cases -to. talk to family
we talked to her aunt, her mother., She

She was_not, eating. She was seen by then.

to be frequently tear

to, I believe nine mo
THE COURT:
MR. POTTER:

THE COURT:

Ful, and in my opinionzshe-clearl& met

l

the criteria for postpartum, and those symptoms can pexsist up

|

Pths after the birth. of a child.

'Okay All right. BAnything else?

No, Your Honor

Anythlng else from the State?
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MS. REEVES: ©No, sir.

THE COURT: And how old is her son? How old is the
child?
| MS. REEVES: He is two and a half.

THE COURT: He's two and a half?

" Ma'am, is there anything you want to tell me?

THE DEFENDANT: I do want to apologize to the Wilson
family and any family for the sorrow and loss, and that's-all
-1 can say is that I apologize from the bottom of my heart.

THE COURT: Well, do you remember this?

THE DEFENDANT: Yeah, a little bit.

THE COURT:  Well, what happened?’

‘THE bEfENDANT?i I really don't know.-

- THE COURT: Well, what do you remember? ’ ¢

THE DEFENDANT: Getting up that morning, and I can't
remember everything, how it all went. I really can‘'t. I
mean, it's been 15 months ago.

THE COURT: And you don't remember because of the
time? 4

THE DEFENDANT: Well, no, I don't know. I just -- I
can't remember it. I mean, there's a lot of things I can't
remember, you know.

THE COURT: Is that normal?

DR. SCHWARTZ-WATTS: Yes. With that kind of trauma

people can have some difficulty. I would expect some details
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but it would not be u

THE DEFENDANT:

THE COURT:

me.

THE DEFENDANT:

remember getting up t

First I got Doug read

‘T fed my son and I fe

cleaned. -‘And then I

tummy time. I always

And S-W. ,
grabbed a piece of -gl
it. And I come runni
to jump over her I mi

My~ foot’caught her in

‘And ﬁhen"I
down. She ate a bott
oh,. what:else. I:can

I took him in the roo
bass§inet. But then h
Then I went
Doug told me to becau
and the trash man com

trash up because the

I went out there to c

ncommon to not remember some details.
I really don't.

Well, what do you remember? Just tell

I mean, that's -- I really -- I
Pat morning and I-started cleaning.

& for work, like I -always done, and then

h my daughter.

-And then that‘slwhenfl
%ad Minor , she was on the floor doing her
‘laid her on the floor in the mornings.
he went into the 5ack room and he
ass, and he come runﬁihg up- the héll with
ng up behind him to get “it. When I went
ssed and ‘I accidentally stomped on her.
~“the stomach..
remember picking her upi. She-.calned:
le. You know, she drank her milk._ﬁAnd,
't remembexr: . SW. ; Irgoﬁ;him to sleep.
m. He laid down. I had her in heru:.~
e went to sleep liké five minutes later.
outsidg-to clean my backya;d because

se that was on Wednesday --. or Tuesday;

rs on
dog, he done strung trash everywhere-

|

lean it up and I heard my son, he was

Wednesday and I had to go get the

So
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screaming. He hadeoke up and he was standing at the back
door when I went in.

I went running in, and I grabbed him and he wanted
to take a béth. So I went to put him in the tub and I ran his
water a little bit. -And then I went to go get her, and when I
did that's when her little head fell. It just fell back. 'And
I was going to give her a bath with him like I always done.

THE COURT: Okay.

THE DEFENDANT: That's when I called -- I called the
police.

‘MR. POTTER: She did call %11. She did call her
sister-in-law. Her sister-in-law came afterwards and she was
administering C. P. R. When the sister-in-law showed up the
sister-in-law began giving C. P. R. to baby, and when she went
to the hosﬁital;'whén they carried the baby to Greenville.

THE COURT: All right. So, Dr. Schwartz-Watts, it
would be real normal for her not remember?

DR. SCHWARTZ~WATTS: No. There should bé more
details for that but in the actual trauma itsélf, actually
harming the child, her personality sﬁructure is such that it
may be difficult. My opinion is she's probably able to give
more details than she has at this point, but it's certainly
consistent with a severe trauma to disassociate parts of that
and not remember some details.

THE COURT: Okay.

25
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MS. REEVES:

detailed statement ri
- THE. COURT:

MS. REEVES:

_ THE COURT:

THE COURT:
MR. POTTER:
comments. She was ba
on my previous commen
THE COURT:
the plea ahdifind it
upon the advice of co
Ms.

Bowen,

of your beautiful chi

listened to Mr. Potter sort of choke up.

there with your child

THE - DEFENDANT:

THE COURT:.

walk out and understq
THE DEFENDA

THE COURT:
confli&ted with reall

this whole family and

you know, I don't thi

Judge, she certainly gave a more..

ght after this happened.

Okay. Have you got a copy of that?
Yes, sir. |
Yeah. Let me look at that.
[PAUSE]

Okay. All right. Anything eise?
Judge, again, I just echo my previous
rley 18 when this happened. I just echo
ts, Your Honor.
All_right- Thanks. I'm going to accept

freely and voluntarily made and based
unsel.
I'm sitting here looking_at this picture
ld and thinking of my own%gbi}dxen.A I
Everybody has been
ren. -
Yes, sir.
-And as he said, you know, most people
nd.it.
NT: Yes, sir.
I can't ever remember being as
y‘anéer and juSt sadness fo;_you, and for
for this baby. i,don't know which --

nk you're telling me the whole truth.
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THE DEFENDANT: I'm telling you everything I can
remember.

THE COURT: Okay. Well, and you may not be able tb
;emember it. Dr..Schwartz—Watts is obviously an expert, has
testified all over. the State and she's got my greatest
respect, I trust her with life. So I think she's telling me
the truth that you are not going to remember some things.
Maybe you will some day. Boy, if there was anYthing I could
do to make this go away and bring her back I would. I can't.

What I'm really concerned about is your - son, apart
from punishing you and caxrying out the_letter in the spirit
of the law. So what I'm going to do, the sentence is 25 years
provided upon the service of 20 years, the balance suspended
with probation for- 5. The reason I'm doing this,-I want to
get this child past the age of majority. I want there to be
some probation. It won't really matter because there will be
a community service but I want some restrictions on contact
with this other child.

I mean, I really do feel bad for you. I think that
for you to be pregnant at 15 and 16, ééd 16, you know,
somebody really messed up here. I mean, you were a child
yourself.

THE DEFENDANT: Yes; sir.

THE COURT: And what I'm wondering is if anybody

could have ever stepped in and stopped it, but I don't have

27
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that in front of me.
MS. REEVES:
,ﬁmcmmm
MS. REEVES:
THE . COURT:

old is ‘he?
MR. POTTER:
MS. REEVES:
THE -COURT:

doesn't have to talk

contact but..I'm not g

MR. POTTER:|

THE COURT:

(WHEREUPON,

All right. Thanks.. .-
No contact, Youxr Honor?

No contact with the éon.
How -about with the father?

He's an adult. I mean, you know, how.

He's 21 .now, Your Honor.
I think he's 23.
If he doesn't want to talk to her he
to her. I'm assuming there won't be any
oing to restrict him.
Thgnk you, Judge.
Thank you.

~the hearing was concluded.) -
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(b after a plea of not gullty

(c) afteraplea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
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(a)  the name of each Court to which you appealed:

~

(b) the result in each such Court to which you .appealé'd: -

iii.

: (¢): thedate of each.such result:’
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(d). ifknown, citations of any written opinion or ordcrs entered pursuant to such
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prewously been presentcd
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Were you represented by an attorney at any time during the course of:
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()
(c)

@)

(©)

your arraignment ajnd plea? \\‘_."gg

your trial, if any? _

your sentencing? _
|

your appeal, if any,i from the judgment of conviction or the imposition of

sentence?

. preparation, presentation or consideration of any petitions, motions or

applications with respect 1o this conviction, which you filed?
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| d . ' C * Z'q w 25

the proceedings at which each such attorney represented you:

COLRY - e __ 'l’ :

'

Revised 3/2003




19.  Stateclearly the relief'you seek in filing this applicatioriy; :.. -~

i, edlicedd 100 tower nienie, and a_loher
rac. due 0 W eion an- geecent . (rdded Sree o“rmm@

20. | Are you now under scntence from any other court that you have not challenged?

STATE OF SOUTH CAROLINA .

County of /\‘Y\dt’\[ SDY\ . )

VERIFICATION

s

I Dmm € M._mﬁ‘(\ C LE,C Q)Owtﬂ *, being duly sworn

upon my oath, depose and say that | have subscribed to the foregoing application; that | know the
contents thercof; that it includes every ground known to me for vacating, setting aside or

correcling the conviction and sentence attacked in this application; and that the matters and
allegations therein set forth are true.

ey

SWORN to and subscribed before me this /OWJ

day of __ Harek 2N ATRUE COPY
kézf“,é‘, gzw&/ - (L:S) - : :
? Notaly Public “am
7 Noteh Publie~— - MAR 15 200
My Commission Expires: W@mmfasmucw,...mu USt12..2055 FEPT S
T T T O e AT 1 1N Lathey Y. QAL
LI PP A R U = '--i-.:.' CLQ’RKQFW
.
DT S =
AR = e
LT = =9
Z00B 50
:__ — f"lm
-7 =0
wr o mx
< o
fr v
S a2
CRe\. ised 319003 o
6 BE =

co



36

— t s em  mees e —hE v e ——————

] Q\]_@Sﬁ()n ¥ \a ’ |
| -

T fod 0 psyuniairist Mirs Shwartz- Wyatts Guk
7 Onlunbia Wino Stored Cledrty oy T Sutdered
“om| PPO)) pusk-pardum depression . wanred
N T IS Guithy oy Mekaily T ot M
pUDNC detendey A T (ouidnt. 3p TS0
waonted o Comne puc OnNis ek

K




PR ] - 4

APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
"IN SUPPORT THEREOF

1, _]}lh\ dlle Mavie Lec Powen : ', hereby apply fof leave to
proceed in this action without prepayment of fees or costs or security thercfor, In support of my
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(1) lam the applicant in this action and 1 believe am»entltled to redress.

@ - Because of my poverty | am unable to pay the costs of saxd proceedmg or give
security thereof. :
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pursuant to orders of commitmen

STATE OF SOUTH CAROLINA

COUNTY OF ANDERSON

Danielle Bowen. #334349;
' Applicant,

V..

State of South Carolina, -

Ri:spondcn t.

IN THE COURT OF COMMON PLEAS
TENTH JUDICIAL CIRCUIT

2010-CP-04-1002

)
)
)
)
)
)
)
1)
) |
) RETURN
)
)
)
)

The Respondcm, making its Return to the application for post conviction relief (PCR) filed

March 13, 2010, would respectfully show this Court:

The Applicant is prescntl

\
indicted at the April 2008 tenm of

(2008-GS-04-0617).  She was re

Applicant pled guilty as charged.

L.

y contined in the South Carolina Department of Concc;tions
t of thé Anderson éounty Clerk of Cbunf The 'Applic'anrt was
the A.nderson County Grand Jury for Horﬁicidc by Child Abuge
presented by Andrew Potter, Esquire. On April 15, -2009, the
She was sentenced by the Honorable J. Cordell Maddox to

confinement for a period of twenty-five (25) years, provided that upon the service of twenty (20)

years, the remainder would be suspended with five (5) years probation. The Applicant did ndt appeal

her guilty plea or sentence.

Attached herewith and incorporated herein are the records of the Anderson County Clerk of

Court regarding the subject con

viction(s), the Applicant's rccords from the South Carolina

—




Departmerit of Corrections, and the guilty plea transcript. The Réspondent reserves the right 10
amend and/or supplement this Return upon receipt with any relevant marcrials. -
1.
In his current A.pplicutioh.rhe Applicant alleges that he is being held in custody unlawfully
for the following reasons: |

1. Ineffective Assistance of Counsel
a. Failure to present o the court the det‘ense of

accident. -
b. Conflict of i mteresl- ‘Ifelt like he didn’t fight this
matter because he wasn’t getting paid.”
1L
In a post-conviction relief action, the Applicant bears the burden of proving the allegations in
their application. Butler v. State, 286 S.C. -HI 334 S.E.2d 813 (1985). Where the applu.atlon
aileges meffectwe assistance of counse} as a ground for rehef the Apphcant must prove that
counsel S conduct so undenmned the proper hmctromng of the adversanal process that the trial

cannot be relu.d upon as havmg produced a just result " tnckland v, Washmg’gon, 466 U. S 668

104 S Ct. 7032, 2064, 80 L Ed 2d 674, (97 (1984) Butlcr 334 S.E. Zd 813

The proper measure of perform-mee is whether thc attomev provrded representatron wrthm
the range of compelcnce rcqurrcd in cnmmarcases Thecourts presume that counsel rendercd
adequatc assrstance and made all s:gmfnc-urt decrsrons in rhe exercise of reasonable professxonal
judgment. Strickland, 466 U.S. 668. The Applicant must overcome this ercsumpllr)n in ordc,r to
receive reliecf. Cherry v. State, 300 S.C. 113, 336 S.E;?d A6-?.4 (1989). |

The revicwirr g coun rrppli.es a two-pronged test in cvaluating allcg.ations.o,f rrreff'ecti\'e

assistance of plca counsel. First, the Applicant must prove that counscl's performance was




40

deficient. Under this prong. the court measurcs an attorney’s performance by its "reasonableness
under professional norms."; Cherry: 300 S.C. a1 117, 386 S.E.2d at 625, citing Sirickland.
Second, counsel's deficient performance must have prejudiced the Applicant such that "there is a

reasonable probability that, but !?3r-counsc_l_'s unprotessional errors, the result of the proceeding

would have been difterent.” Chelj'rv, 300 S.C. at 117-18, 386 S.E.2d at 625.

Respondent submits that lhc Applicant cannot satisfy either requirement of the Strickland
test. Nevertheless, the allegation gof'ineffective assistance of counse] probably raises a question

of fact which cannot be_conclusivjely refuted by the record and, therefore, requires that an

evidentiary hearing be held. Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983); Delaney v,
|

State, 269 S.C. 555,238 S.E.2d 679 (1977).
. V.

"Each and every allegation contzji'ried‘within the .applicdtion not hercinbefore expressly -
admitted, qualified or cxﬁlai—ned lS hereby denied.
L

LI




WHEREFORE, having made its Retu'i—n, the State réqué'sts that an evidentiary hearing be

“held.

May 13, 2010.

Respectfully submitted,

HENRY DARGAN McMASTER

Attomev Gcneral

JOHN W, McINTOSH
Chivf Deputy Attomey General

SALLEY W ELLIOTT _
Assistant Deputy Attorney General

A WEST LEE

Assistant chy General

ATTOR\!EYS FOR RESPO\‘DENT

Ofﬁce of the Attomey General
P.OBox 11549 - :
Columbia, SC 29211
Telephone: (803) 734-3737




2

i
1
|

|
State of South Carolin;a
‘ i In the Court of Common Pleas
County of Anderson |
Danielle M. Bowen, | )
B )
Applicant, ) 2010-CP-04-1002
} )
-vs- 1 )
i ) December 1, 2014
State of South Carolixl;a, )
: ) ’
Respondent. ! ) Transcript of Record
g )
} )
i
BEFORE: i

The Honorable Carmen T. Mullen, Judge
|

APPEARANCES:

Hugh Welbomj, Esquire
Attorney for the Applicant
John W. Whitmire, Esquire
Attomey for th}e State
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Circuit Court Reporter
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. in April 2008.
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\
!
(WHEREUPON, court convened with all parties present,

and the following proceedings were had comméncing at
approximately 1:24 p.m.)
THE | COURT: All.right.
MR. WHITMIRE: May it please the '_'Cour:.t.:.
THE |[COURT: Yes. |

MR. |[WHITMIRE: The next case before Your Honor

is Danielle'B?wen v. State of South Carclina, 2010-CP-04-

1002. Ms. Bowen was indicted for homicide by child abuse

She was represented by Mr. Andy Potter.

On April 15, 2009, she pled guilty as indicted. She was

sentencgd by qudge/Maddox:to a term of twenty-five years
imprisonment Arovidedlon -- well, suspended provided on
the service of twenty years with five years probation.
She did not appeal her sentence or‘her.conviction. She
did, however, file a. timely application for post-
conviction relief. |

She is present and represented by counsel. At this
time, we turn matters over to Mr.. Welborn.

THE |COURT: Yes, sir? .

MR. WELBORN: May it please the Court. We call

. at. this time Danielle Bowen.

THE COURT: Come on up, Ms. Bowen, to be sworn
right here.

(WHEREUPON, - the witness was duly sworn.)
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MR. WELBORN: May it please _.the Court.
THE COURT: Yes, sir?
DANIELLE ‘M. BOWEN,
. BEING FIRST DULY SWORN,.TESTIFIED AS FOLLOWS:
. DIRECT EXAMINATION_
BY MR. WELBORN:
Q.. You/re Danielle Bowen?.
A. Yes, sir.
Q. Ms. Bowen; you pled guilty to homicide by child
abuse on about the 15th of April, 2009; is that correct?

A. Yes, sir.

Q.- And you were given a. twenty-five year senterice

provided:-.you’d serve twerity years and -get a: five years

probation after that; is that correct?
~A. .  Yes, -sir.

Q. - And-you did not appeal your guilty plea or your

sentence; is that correct?

A, . Yes;y sir...,. .. - v oz

Q. Now, ¥m going to-ask you.some. questions. You filed
an application for post-conviction relief with this
court. And you timely did that. And in your
application, you’ve:alleged that your lawyer,  Mr. Andrew
Potter, was ineffective as your counsel?

A. Yes, sir.

Q. And you allege that he was ineffective because he
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‘A. Yes, sir

Examination f;y Mr. Welborn

failed to present to the court the defense of accident;

is that correc
A. Yes, sir.
Q. Now, for

was a child that was your child.

t?

the Court’s knowledge and edification, this

And this child on that

particular date this event happened was -- died as a

result of something that brought charges against you; is

that correct?

Q. And I think it was alleged that you intentionally

hurt that chil

d.

And I'm not trying to be too graphic.

But I think they say you put your foot on the child or

correct?
A. Yes, sir.
Q. ‘And now y
Potter should
accident of yo
that.
A. Yes, sir.

t

Q. ~What did

A. I told him that it was:

chasing my son

|

|

court.

Nothing.

ou’ve alleged

have told the.

urs and there

" Did you talk with Mr.

you.tell him?

. He -didn’t

, but he didn’

. stomped or something like that were allegations; is that

in your application. that Mr.
court that this was an’
should have been a defense of

Pottér-about that?

an accident when I was

t put anything up for like

any kind of défense for me whenever I came into the

say anything for me.
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Q. But when you told ---

A. But presented what was-being said.

Q. Well, you told him this was an éccident. He did
have an expert at some point retaiﬁed, Dr. Donna
Schwartz-Watts; is that correct?

A, Yes, sir.

Q. And she gave you -- eXcuse me. She gave you an
evaluation of sbrts; is that correct?

A. Yes, sir.

Q. And were you aware or familiar with her findings
before you went into the courtroom that day?

A. Yes, sir.

Q. Now, if you had -- if Mr.--Potter had told the court
that this was an accident, what evidence do you have that
this would have given a different result, and if you’d
tried this case, you’d have gotten a different result
because of the. accident?

A. I ---

. Q. What evidence would have been shown that it was an

accident is my questionm.

A, I have no proof of what he was saying to me because
there was no recordings. Nothing. He barely even came
to see me, write me or anything.

0. Well, let me rephrase my question. I might not have

been too'clear. You’re telling the Court that he should
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Danielle M. Bowen - Direct‘ Examination by My. Welborn 7
1 have alleged Ehat this was an accident, énd that was a
2 defense for y&u: is that correct?
3 A. . Yes, sir(
4 Q. ~ Now ---
5 A. That and|Ms. Schwarts-Watts testifying for me before
6 we even went in. She had talked to me -that morning, and
7 she talked to|the judge that morning.
8 Q. And what |would the-facts have indicated had you gone
9 to a jury that it was an accident is my question?
10 " A. I had no -- just -—— I don’t know. I can’t prove it.
11 There’s no wé& to prove that ‘it wés an accident. ' There
12 was no one there but me and my son.
13 Q.- Well, then tell the Court what happened that shows
14° that it was an accident that you would have told the jury
15 - about?
16 A. How do you prove when you was chasing your nineteen-
17 month-old through the house and your little girl is right
18 there and you | fall on her when she’s laying right there?
19 You don’t'expect-her to be'there.v How do you prove: that?
20 There’s no wa¥ to prove it.
21 Q.  To prove |what, ma’am?-
22 A. That YOquell on your daughter. There’s no way to
23 prove that. %ou can’t prove something like that.
24 Q.  Okay. Well ---
25 A. They’ re sayi

|
|

aying I put her in the floor and stepped on
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;- .her. Who would do that in their right mind to their

child?

Q. So did you tell Mr. Potter this was an accident?
A. Yes, sir, I did.
. Q. . - And what was his response to that?
-A. . There’s no way it could have been an -accident.
Q. aAnd how'did he conclﬁde:that, or do you know?
A, He -- I don’t know. I don’t know.'

Q. Now, did you ask him to try this case on that
theory?

A. No, sir, I didn’t. I asked him what he thought was
going to happen. He. said if it wasn’t going'to be
anything over: twenty or twenty-five, that we was going to
go on;torthe courtroom..- Ms.. Schwartz-Watts -had came down

there and talked to me and told me that she wanted me to

;.90 in and plead guilty but mentally-ill. But he had me

to go ahead and sign a paper, I guess. I don’t know
anything about this, stuff. I got locked up when I was
eighteen..;: I' ve mever. been.locked.up before. . I don't --
they don’t have any kind of law lib;aries or anything in
the County for anybody to study anything. I don’t know
nothing. I was dumb to this kind of stuff. I didn’'t
know.

Q. Okay. Noﬁ, are you aware that had you pled guilty

but mentally ill ---
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"1 A. I didn’t know none of this.
2 Q. Let me finish my question. Are you aware that if
3 you had pled guilty but mentally ill, you would have had
4 the same-sentgnce, you. just would have had some treatment
5 . for your mentLl'illness?
6 A. Right.
7 Q. Were you| aware of that?
8 A. Yes, sir; I'm aware of that. Now I am.
9 Q. All right. Well, are you complaining then to the
10 Court about the lack of treatment for your mental
lib illness? Is that ‘what you’re saying?
12 A. That ‘and|that he didn’t defend me' in no kind of way.
13° Q. Well ---. |
14 A. . Even if %t'is the less, it doesn’t matter. He
15 didn’t‘defehdkme;
16 Q. - Would yol -- knowing what you know now -- let me
17 rephrase the guestién. When did you décide that this was
18 -indeed an accident? Was it before you met with him and
19 talked with him, or did .you dec¢ide that after you had
20 already pled ?uilty?
21 A. No. I'béen knowing that this was an accident.
22 Q. And you told him that?
23 A. Yes, sir
Q. Now, did you .r- why did you not insist upon going to
25 trial then if that was your position?
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A. Because he told me if I go- to.trial I was getting
life in prison.

0. Now, knowing that ---

A. That would scare somebody right there.

Q. Well, knowing that and being .scared, would you still
even right now this very day want to have another trial
on this and risk that possibility happening to you?

A. Yes, sir.

Q. Do you feel like you were forced then into this plea

in effect?

A. Yes, sir.
Q. It was sort of -an.involuntary plea of sorts?
A. Yes, sir.. I didn’t even want to plead guilty. When

they kept asking me over and over again in the courtroom,
I didn’t even want to say I was guilty.

Q. I understand. . Now,_you.also allege -- let me

. rephrase this ‘question. :What evidence besides what

you’ve already told the-.Court could you have presented to
the jury..that. you. think.would have giwen. you a different
outcome?

A. I don’t have any.

Q. All right.

A. It was just me and my child there that day. . I had
nobody there. I was screaming. I called 9-1-1 screaming

to these people, “Please come.” They had .all this.
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1 0. They also alleged that there was a conflict of
2 interest. YOL felt like he-didn’tAfight this matter
3 becguse.he wagn’t getting paid. Can you explain -- is
4 there more to the conflict of interest than juét he
5 wasn’t getting paid? I want the Court to understand what
6 you’'re trying|to say.
7 A. I just feel'like I was just another docket number to
8 him just to th on through the system. He kept telling
‘9 me he was goiLg to get me in for a bond reduction for a
10 whole year. Never got me in. Month after month I was
11 getting a paper saying, “I'm going to get you in for your
12 bond reductioL.” Never got in for a bond reduction ever.
13 Q. Okay. Now, we’ve talked a couple of times by phone;
14 1is that correct?
15 A. fes,'sir
16 Q. Is there | anything else besides' these things right
17 here that we’ve gone over that yau want the Court to know
18 about today? |
19 A. No, sir.
20 Q. Are you ﬁelling the Court then that you feel like
21 that you were -- this was an involuntary plea and but for
22 what you’ve told the Court, you would have insisted on
.23 going to tria} and you think it would have been a
24 - differenf resulté

A.. Yes, sir
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Q.. All right. Thank you. Answer. anything the Court
would have or opposing counsel.
MR. WHITMIRE: May it please the Court.

CROSS-EXAMINATION

.BY MR. WHITMIRE:-

Q. Good afternoon, Ms. Bowen.

A Good afternoon.
Q. Mr. Potter was appointed to your case after you were
arrested?

Yes, sir.
How many times do you remember meeting with him?

Very few.

A.
Q
A
Q. Less than five? More than five?
A Maybe five at the most.

Q

And you had already given statements to police

.before he- was even on the case?

A Yes, sir.

Q. Now, originally when your child was taken to the
hospital, did you tell police abouf-thé accidenﬁ:and
stepping on her?

A. I told them the day that they called me in there,
yes, sir.

Q. So you never gave a contradictory statement?

A. I told them about me falling on her. Yes, sir, I

did tell them about that. When the DSS people called me
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Danielle M. Bowen - Crossiexamination by Mr. Whitmire - - ' 13
1 in there and talked to me, I told them what had happened.
2 And then the yvery next day, they caﬁe and asked me for a
3 guided tour of what had happened that day. And I told

4 them. And they told me they was locking me up.

5 MR.| WHITMIRE: Referring to page 9 of the

6 transcript, Y?ur Honor.

7 0. I mean, %hen you took your child in to emergehcy

8 care.

9 A. They didk’t ask me. No. When'I went to the
10 hospital that|day, we was in the ambulance. And we went
11 straight in. |I told them she had stopped breathing. She
12 had stopped breathing. I was on the phone with 9-1-1
13 screaming to Fhese people to please come to my house.
14 And they tell#ng me, “They’re coming, they’re coming.”

| 15 It took them %orty—five-minutes to get to my house. And
16 they was trying to.teach me how to do CPR over the phone
17 on a child. .
18 Q. And you told -- and your testimony'today is you told
19 all this to your attorney right away?
20 A. Yeah. W#en we spoke to each other, yes, sir.
21 Q. And you &anted to, fight these charges?
22 A. The charLe —-— yeah, this charge that I’m having now.
23 Q. - Did y’all review your statement to police during the
24. repreSentatio??
A. . What do §ou mean?
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Q. .- The statement that .you gave police or DSs, did you
-gquys talk about»that?

A. I don't remember talking to him about that.

Q. Did you talk aboﬁt any of the State’s evidénce?

A. - We talked about some of the stuff, the autopsy.
That’s about all he pulled out-with me is the autopsy.
0. That was it?. Did he tell .you about  the elements of

homicide by child abuse?

A. Yes, sir.
0. And I believe I recall -- and correct me if I'm
wrong -- that you just testified that this was your first

experience. in general sessions c;iminai court, and you
just. really didn’t know what was gqing~cn.

A. I’ve never been-locked up for something like. this
ever. I just had turned eighteen.. It was threer days
after my eighteenth birthday. - .- .

0. You got your GED when you were in lockup?

A.. Yes, :gir.. In.the County..

Q. Did,youuevegg@sg»hymﬂtgxngk into how maybe..y’all
could prove e&idence at-trial?

A. No, sir. I didn’t know anything -- I don’t know
anything about none of this stuff. I had no access to
anything. I kept asking these people for law library
books, just something that I could look into to study up

on some stuff. And they couldn’t get us access to
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share these concerns with Mr. Potter?

‘.I did write the Public Defender’s office

COURT: " Ms. Bowen, let me ask you a

WITNESS: Yes, ma’amn.

COURT: It seems in here that on the

autopsy réport there was also some bruising on your child

on the neck and on the right side of the child’s face.

WITNESS: Yes, ma’am. The ~--
COURT: Did you have any way to explain
WITNESS: I didn’t know -- I told them I

‘that happened. That’s what I was’ trying
They tried to say something about choking
I would never choke my child. Now, when I

that’s how I"hold Wy child when I burp my
would never dhoke my child.

CROSS -EXAMINATION

CONTINUED BY MR. WHITMIRE:

- And I recall your testimony was that you pled guilty

“hwarts-Watts told you to do it?

Danielle M. Bowen - Cross-

1 anything.
2 Q. Did you
3 A. No, .sir.
4 one time about it.
5 THE
6 dquestion.
7 THE
8 . THE.
9

10

11 THE
12 THE
13 that?

14 THE
‘15 'don’t know how
16 to tell them.
17 or SOmething;'
18 burp my child,
19 child. But I
20

21

22 Q.

" 23 because Dr. Sc
24 A. Yes, sir.
25 Q.

-And why was that again?
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A. She said that I suffered from the worst case of

postpartem depression she had ever seen. And she had

wanted me to plead guilty but mentally ill.

And Mr. Potter presented that to the judge?
She did that morning.

You were facing life for this?

Yes, sir.

How much time. are. you actually doing in jail?

» © B O B oo

TWenty-five.

16

MR. WHITMIRE: At this time, Your Honoxr; I have

no further guestions.
- MR. WELBORN: -Nothing_further.
THE COURT: Okay.
You may step down, ma’am.
MR. WELBORN:- That’s our case.
THE - COURT: -.Okay. . Thank.you.
MR. - WHITMIRE: The Respondent calls Mr. Andy
Potter to the stand.
-. _..THE COURT: ﬁComegigxwardh.Mr. Potter.
(WHEREUPON, ‘the witness was duly sworn.)
ANDREW:T. POTTER, - -
‘BEING: FIRST DULY SWORN, TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION
BY MR. WHITMIRE:

Q. Good afternoon, Mr. Potter.



98

- 15

Andrew Potter - Direct Examination by Mr. Whitmire - 17

‘1 A. Hello. -

2 Q. ' Mr. Potter, do you recall jbur representation in

3 this matter?

4 A. I do.

5 Q. Have you| had a chanée to feview your file?

6 A. I have.

7 Q. How long have you practiced criminal law here in

8 Anderson?

9 A. I came to Anderson in 1997. Worked for Mr. Laniel
10 Chapmanh. SpeAt a year and a half in Greenville with a
11 firm in Greenville. And then came back and started full
12 time with the| Public Defender’s office June of 2001.

13 Prior to that, I was licensed to préétice in the state of
14 Ohio. Practiced for five years as a public defender in

Cincinnati, Ohio.

16 Q. Do you ricall the circumstarces surrounding Ms.

17 Bowen’s‘arresé wheﬁ>you were appointed in this case?

18 A.  Yes.

19 O. And during the representation, how many visits did
20 you make?

21 A. Probably‘ébout five, and to the detention center.
22 Q. Now,'whaé is your general policy in opening a file
23 in taking on é-new client?

24 - A. You know, at that time, typically I’m handed the

25 file with a copy of the warrant. ' I usually go out and




16

.19

Andrew Potter - Direct Examination by Mr. Whitmire - . T 18
1 meet initially with the client to find out their side of
2 the story, circumstances surrounding the case. .Begin to
3 explore whether there’s any dgfenses, if there’s any
4 defects in the warrant, any defecté related to the
5 investigation. That type of thing.
6 Q. Did you receive your discovery all at once, or was
7 it a piecemeal affair?
8 A. I think I got it all at énce.
9 Q. Were you able to independently evaluate it and
10 develop an opinion of the State’s case?
11 A. When I met with Danielle, there was concerns --
12 there was CPR that was done on the child. And I had some
-13 concerns whether that CPR that was done on the child
14 could.have resulted in the injuries. And I had
15 . informally consulted -- I called Bruce Byrholdt who’d had
a case like this in Greenville. He gave me the name of a
17 Dr. Michael Ward over in Greenville who was the
18 Greenville'County pathologist. I sent a copy of the --
my client’s statements, .a copy of the autopsy to Dr.
20 Ward. 2And Dr. Ward gave me a call, and we consulted
21 Dbriefly on the phone about her case. And it was
22 ultimately determined that Dr. Ward was not going to be
23 someone who could be retained on the case to help us out
24 in regards to the stepping on the child story.
25 Specificaliy,»instances regarding the bruising around the
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1 head and the Lrauma that he found in the aﬁtopsy and in

2 hié evaluation.

3 0. ' WaS'there-a fair amount of media around this case?.

4 :Do'you recall°'

5 A. A little|bit. There was -- you khow, it’s a small

6 town. There wére articles and such. Don’t. recall if

7 there was any media at the bond hearings or anything of

8 that sort.

9 0. Cameras at the sentencing hearing? -
10 A. There may have been. I don’t -~ there may have been
11 photographs, i‘think;'
12 Q. Now, did you share all relevant case developments

"with Ms. Bowen?

14 A.  Yes.
15 Q.- At what point did the representation start turning
16 towards a pleé versus trial?
17 A. You know, probably halfway through the
18 'representatioﬂ, it seemed like a plea would'probably be
19 the best roﬁte to - go, especially when I gdt the opinion
20 from Dr. Wardi-'I had Dr. Schwartz-Watts evaluate her to
21 determine‘wheéher it was a potentihl N.G.R.I. issue in
22 regards to the post-partem. She had just had a baby, and
23 ° then six weeks later she was pregnant again.
24 Her home life was something that waé'disturbing.
25 And it was not necessarily through something of her own
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. fault..~ So that’s- why I..retained Dr. Schwartz-Watts. Dr.

Schwartz-Watts did an evaluation of her. Determined that
an N.G.R.I. would not be applicable, but did diagnose her
with the pqst-parfem depression issues.

Q. I guess at this point, halfway through

representation, what was Ms. Bowen’s attitude about

‘pleading guilty wersus going to trial®?

A. It was my understanding it was going to be headed
towards a plea. In my letters to her, I explained to her
the nature of what a guilty plea would be, that she in

essence would be admitting facts. And if she had a

problem with that, if there wés an issue with that, we

needed to go ahead and ﬁrepare for trial. Wrote to her
numerous times describing to her what .the plea process
would be and what the trial process would be. At no
point in time did she ever: sayy YAndy,,I didn’t do this.

I want a trial.”

0. And just for the record, Mr. Potter, can you testify
~fo your general practice iz adviging a-cliept regarding a

. plea offer versus having a trial? - .-

A. I tell them what the offer is, if there is in fact
an offer. If I remember correctly, this was just a
straight-up plea with no recommendatiocn of sentencing.
The hope was -- and the reason why I had Dr. Schwartz-

Watts testify was to. kind of give the judge a sense of
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1 the home life| that Danielle had been experiencing and
2 kind of the o%pressive environment that she was in
-3 'resulted in s%mething like this happening. And it was
4 the hopes tha# we-would“convinde Judge McIntosh [sic] to
5. split the sen%ence and allow probation to follow after
6 serving a litLle bit of -- you know, serving some time.
7 There was some speaking between Judge Maddox and
8 Danielle, and!there was some answers that I don’t think
9 the judges wefevpleased with from Danielle and Dr.
10 SéhWartz-Watts who was strdight down the line said so.
11 And I think tAat’s’what ultimately ended up in the
12 sentence thatwshe gbﬁ.'?bid'that aﬁSwér;YOuiﬂquestion?
13 Q. - Very much. - That was just for the record. I
‘14 sincerely appleciaté it.” Did Ms:. Bowen ever gpproach you
15 wanting law bgoks-or Wanting to learn more about her
16 charges? w
-17- ‘A. "I sent her a copy of the'Statﬁte and that type of
.18 - paperwork. I |don’t recall ‘whHether she asked for law
19 books. T can’|t provide her with' those types of items in
20 the detention |center, mainly because I don’t have them.
21 ~Because all I thave is one book that is mine that I need
- 22 - for other cases.' So anything that she would need, she
23" would have toitake that up with the detention center
- 24 Dpeople.
25 Q. Describe lher level of.involvement in her case during
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1. your -representation. 'Dii,she_write.a lot of letters?
2 A. . A fair amount of letters. She.stayed in tune in
3 regards to what  was going on. I kept her .advised as to
4 what was happening. So she seemed somewhat up to date
5 with what was going on.
6 Q. Now, just a.few questions for you on 6.B.M.I. What
7 was your strategy or -desire to not ask for a G.B.M.I.
8 +verdict or sentencing?
9 A. You know, I don’t recall. ever talking with Dr.
10 Schwartz-Watts about guilty but mentally ill. My
11 impression with guilty but mentally ill is it doesn’t
12h;res§lye-theuultimate sentence. It just kind of results
13 in where .she goes :and whether she gets treatment or not.
.14 -.And I was undex: the impressiqn;ghewwas going to get
- 15 . .treatment whether she .entered a guilty plea or a'guiltY—
16 but-mentally-ill plea. My fear with guilty but mentally
17 41l has always been that.there may be;a'poten;ial;she’d'
18¢ﬁbe_he1d-past_a»pg;eqtial.sentencingL max segtenqing date,
- 19 beqause:of thegfact&she_would'be;deemed as being:imentally
20 ill. But I -- I mean, that was my impression of it. And
21 then there was something when Dr. Schwartz-Watts was up
22 there,. and she was there for the. entire plea. It wasn’t
23 something where Dr. . Schwartz-Watts grabbed me and said,
24 “No, no, no. This needs to be‘a guilty-but-mentally-ill

25 plea.” So ...
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Andrew Potter - Direct Examination by Mr. Whitmire - 23
1 Q. So basically get the benefits not the detriments?
2 A. Yeah.
3 Q. For the record, can. you describe potentially what
4 those détrimepts would be wi£hin the Department of
5 Corrections on a G.B.M.I.?
6 A. Well, my understanding just the potential of ending
7 up having to serve ﬁore time than what was originally
8 sentenced. And thé fact that she ultimately received any
9 type of mentai health treatment would have been provided
10 for her in general population.
11 Q. Did you §hare your approéch with Ms. Bowen regarding
12 ‘how you were going about this G.B.M.I.?
13 A. I don’t recall specifically talking with her about
14 guilty but meAta;ly ill, and I don’t think she ever
15 mentioned it lo_me.
16 OQ. And ulti&ately, whose decision was it to plead
17 guilty? 1. |
18 A. It was ers. If was Danielle’s.
19 0. Did you try this case to the best of your ability?
20- A. Yes, sir!
21 Q. No furthér questions. Thank you very much, Mr.
22 Potter.
23 MR. WELBORN: 'No questions. .
24 THE |COURT: Okay. You may step down.
25 Anything|further?




Andrew Potter - Direct Examination by Mr. Whitmire. . .. - . . 24

10

11

12

MR. WHITMIRE: The Respondent rests and we’d be
happy to answer any questions Your Honor may have. Even
on G.M.B.I. even though I just lost that case in the
Court of: Appeals.

" THE COURT: Anything further from you, Mr.
Welborn?
MR. WELBORN: - No, Your Honor.
THE COURT: All right. Thank you.
Good luck to you, Ms. Bowen.
(WHEREUPON, the hearing ended at approximately 1:50

p.m.)

**%* END OF REQUESTED TRANSCRIPT  OF RECORD ***
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I, the undersigned Renee H. Tollison, Official Court
Reporter for khe Tenth Judicial Circuit of the State of
|

South Carolin%, do heréby certify that the foregoing is a

true, accurate, and complete transcript of record of all

1

the proceedings had and evidence introduced in the
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in the Circui& Court for Anderson County, South Carolina,
I
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STATE OF SOUTH CAROLINA) - INDICTMENT
)
COUNTY OF Anderson )

At a Court of General Sessions, convened 8RR 1 5-2008 , the Grand Jurors of

Anderson County present upon their oath:

Murder / Homicide by child abuse

That Danielle Maric Bowen did in Anderson County, on or about January 8, 2008, commit the crime of Homicide

by-Child Abuse in that the defendant did cause the death of oneMinor , achild who was under the age

of eleven (11} at the time of her death, and that the defendant did cause the death of said child while committing

child abuse or neglect, and the death of said child occurred under circumstances manifesting an extreme indifference

| |

to human life, This is in violation of {6-3-85(A)(1) of the South Carolina Code of Laws (1976) as amendéd

Against the peace and dignily of the State, and contrary Lo the statute in such case made and provided,

i
1
1
|
'

T ﬁsasﬁ%—%&’_\




STATE OF SOUTH CA THE COURT OF COMMON PLEAS

YHE TENTH JUDICIAL CIRCUIT

COUNTY OF ANDERS
. | ) o
Danielle Bowen, —" -No. 2010-CP-04-1002 -
S.C.D.C. No. 334349, Y - o |
s : o
. Applicant, ) 2 =
' ) \ %L} _':
v. ) ORDER OF DISNIISSAL-:. F
) . i -
State of South Carolina, ) !cﬁ oo
o ' ) oo o=
Respondent. Yy G
' y s

.- This matter comes-before the Court pursuant o an- apphcanon for post—conv1ct10n relief . -

(PCR) filed March 15, 2010. Respondent subsequently ﬁled its responswe pleadings. "An -

evidentiary hearing into the metter was convened on Decembex. 1, 2014 at the Anderson County

Courthouse. Applicant was present and was represented by Hugh W. Welborn, ESq Respondent

was represented by Walt Whitmire, Esq of the Office of the Attomey General
PROCEDURAL HISTORY - '
~ Applicant is presently confined in the South Carolina Department e‘f Cenections pursuant

to orders of commitment of the Clerk of Court for Anderson County. Applicant was indicted at

the April 2008 term of the Court of General Sessions for Andersor County for homicide bj child-

abuse '(2008-GS-04-0617) : She'was represented by Andrew Potter,“Esq. On Anril 15, 2009, '

Apphcant entered 2 guilty plea as mdxcted before the Honorable J Cordell Maddox Jr. Judge

Maddox accepted Applicant’'s plea and sentenced her to a term of twenty-ﬁve (25) years -

imprisonment, provided that npon the service of twenty (20) years, the remainder would be

suspended with five (5) years probation. Applxeant dld.not appeal her guﬂty plea or - sentence.

CA No. 2010-CP-04-1002: Page 1 of 9
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At the PCR hearing, Applicant_proc_eeded on the limited allegations cf ineffective

assistance of counsel in' her assertions that she was being held in custody unlawfully for the

S~

following reasons:

1. - Ineffective Assistance of Counsel:
a.  failure to investigate and purse an accident B
theory of the case;.
b. failure to move for a GBMI plea dunng
sentencing; :
c. faxlure‘to remain on Applicant’s case because of
a purported conflict of interest.

Summary of Evndence and Testimony from the PCR Hearmg

- - —Applicant- testified that counsel did"not--adequately_-investigate'—arr-accident-theory cf~thej

case. She testified that expla'iﬁed her version of the facts of the eh'ild-\iictirh"s de'ath tc cou'nsel In
summary, Apphcant told counsel that “I was chasing my nineteen month old through house and
fell on. my daughter.” She testli‘ied that. Applicant rejected her versron that her conduct was

accidental. Yet, Applicant testlfied that “there was no way to prove” her versmn of the facts She

 was unable to explam the bnusmg on the ch11d-v1ct1m’s neck. She acknowledged that she did not

request counsel further pursue an accident theory of the case. Applicant testified that she met’ B

|

with counsel on five occasions prior. to the enterin'g:a guilty plea. She testified that shevgave '

statements to law enforcement and to the Dept. of Social Services concerning the child-victim’s

death prior to counsel’s appointment on her cése

Applicant testified that she has since spent significant time in the pnson hbrary where she»

has become more mformed on relevant law concemmg her case In retrospect Apphcant would

‘have proceeded to trial under an accrdent theory of defense. She testified that counsel and :.l_us

retained mitigation expert, Dr. Schwartz-Watts, were heavy handed in their insistence that she

enter a guilty plea.
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Applicant testified that counsel did not adviéé her of the p'ossibility.of entering a Guilty
But Mentaﬂy m (GBMI) plea. She .opined’ that counsel’s _condu&' here constituted .an
abandonment of counsel’s ‘dufy as an ad\-/ocate. She also téstiﬁed that she believgd that counsel’s
station as a public defender constituted a conflict of interest because “he was not paid” to

represent her.

Counsel testified to his course of conduct during the representation. He p1_'ovidéd' the

Court a synopsis of his career as a criminal defense attorney in addition to his gcneralA procedures.

and policies at the outset of a new representation. Subsequent to discussing Applicant’s version

‘of-the-facts; obtaining-discovery- disclosures-from the -State; -and-'independe'ntly-evalﬁating- the

State’s evidence, counsel solicited an independent medical expért, Dr. Ward. Counsel noted that

- his course here was predicated from his concerns whether CPR could have caused:the injury. Dr.

Ward examined the State’s evidence and phoned counsel to discuss his findings; Because Dr.

Ward rendered an' unfavorable opinion to the defense’s case, counsel did not request an.

examination report on the matter.

As a result Counsel noted that the posture of the case changed to a disposition by guilty
- plea. Counsel apprised Applicant of the consequences and constititional implications éf forgoing
a trial to enter a guilty plea and vice versa. Counsel was adérpant‘that Applic"ant never told him

“I didn’t do this. I want to go to trial.” He noted that Applicant was involved in her case and

often sent éorrespondence to him throughout the representation. _Counsei provided the Court a

synop'éis of his general practice in advising clients on the advising a client on the terms of a plea

agreement. Counsel -noted that this plea offer here was “straight up.”
* Counsel testified to his labor in developing a mitigation case for sentencing. He solicited

an independent forensic psychologist, Dr. Schwartz-Watts, in this matter. He made the decision

CA No. 2010-CP-04-1002: Page 3 of 9
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1

. to present Dr. ‘Schwartz-Watts favorable GBMI findings without actually requesting 'Judgé: C

Maddox accept Applicant’s plea under as GBMI. Counse! explained that Applicant was already

receiving the possible benefits of that GBMI would have provided her in the Dept. of '

Corrections. He reasoned that his posture benefited Applicant because it would not expose her to

the detriments of a GBMI sentence in Corrections.

APPLICABLE LAW

- In a post-conv1ct10n relief actron, the Applicant bears the burden of provmg the_
allegations in therr application. Butler V. State 286 S.C. 441,334 S.E: 2d 813 (1985) -“Where the
applreatron alleges-meffectwe ass-rstance--of- counsel as-—a-ground for- relref ~the-~Apphcant~must 4'

prove that "counsel's conduct so undermined the- proper functronmg of the: adversarral process

that the-trial cannot be relred upon as havmg produced a just result.” Strrcklaud V. Washmgton,.

.466 U.S, 668 (1984); Butler, 286 S.C.at 441 334 S.E.2d at 813..

The proper measure of performance is whether the attorney prov1ded representatlon

within the range of competence requrred in criminal cases. The courts presume that counsel N

- rendered adequate. assistance -and made all srgmﬁcant demsrons in the exercrse' of reasonable

- professional judgment Stnckland 466 U.S. at 668. The Apphcant must Overcome thrs L |

‘presumption in order to receive relief. ‘Cherry v. State, 300 S.C. 115, 386 S E. 2d 624 (1989)

The revrewmg court applies a two-pronged test in evaluatmg allegauons of meffectrve

assistance of plea counsel. Flrst,, the Applicant must prove that' counsels performa_nce-was '

deficient. Under this prong, the court measures an attorney’ s performance’ hy its "reasonableness

under professional norms." Cherrl, 300 S. C.at 117, 386 S E. 2d at 625 xt g Stnckland supra.

Second, counsel's deficient performanee must have prejudlced the Apphcant such that "there isa _

reasonable probability that, hut fpr counsel's unprofessronal EITOorS, the result of the proceeding

|
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would have been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.

A defendant who énters a plea on the advice of counsel may only attack the voluntary and

intelligent character of the plea by showing that counsel's representation fell below an objective

 standard-of reasonableness and that there is a reasonable probability that, but for counsel’s errors,

the defendant would not heve pled guilty, but would have insisted on going to' trial. qule'v.
State 386 S. C 578, 588, 690 S E.2d 73, 78 (2010)
FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has reviewed the testimony presented at the eyidentlar_y' heanng, observed the

--witnesses presented -at- the- hearing,-passed upon their- credibility,-and Weighed~ the-testimony -

accordingly. Further, this Court reviewed the Clerk of Court records regarding the subject’s

convxcuons, the Applicant’s records from the South Carohna Department of Correctlons the

application for post-convrctron relief, the transcripts and documents from the prior proceedmgs,
and legal arguments of counsel. Pursuant to S.C. Code-Ann. §17-27- 80 (2003) this Court makes
the following findings. of fact based upon all of the probauve evidence presented

As a mntter of general impression, this Court finds Applicant reaped the benefit of

exceptional assistance of counsel concerning his performance on the allegations at issue. The .

facts of the child-victim’s death were particularly gruesome where the record refutes Applica.nt’s
version of accident, Counsel’s decision to forego presenting Appiicant;s plea as 'a‘GBMI plea

was unquestronably a product excellent trial’ strategy Ultunately, the dlfference between gurlty

and GBMI was a distinction with an administrative dlfference Because the Apphcant was : .

already receiving mental health treatment from one of the State’s most renowned’experts and .

practitioner, she suffered no tangible detriment.

A.

CA No. 2010-CP-04-1002; Page 5 of 9
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Applicant failed to meet her burden to prove that counsel’s performance was either .

-deficient or ineffective for failing to investigate and pursue an accident theoryvof the case.

Counsel has dual investigative responsibilities recited Mickey v.Ayers, 606 F.3d 1223, 1236-37

(9th Cir. 2010) to investigate possible defenses and then to select the most appropriate one, The

facts of the crime may weigh against particular defenses. Poindexter v. Mitchell, 454 F.3d.564,
575 (6th Cir. 2006) (defense of crime of passion negated by planning activity and deferida_ﬁt’s

insistence that he did not do it). For a.homicide to be excusable on. the greund of 'eccident, it

must be shown the kllhng was unintentional, the defendant was acting l_awfully, and ZQue_ care

-was exercised in-the-handling of-the-weapon.- State-v. Geodsos, *31-_2,-S.G. -278,—449 S:E:2d-370- - - - -

(1994).

This Court finds Counsel’s testimony on the matter credible and convincing Counsel

conducted a thorough evaluation of the State’s e¢vidence and: made the approprlate dec1sxon to

seek an advice from an mdependent medlcal expert on the matter. Simply, counsel is entitled to

B
and can rely on reports from a quahﬁed expert. Stokley v. Ryan 659 F.3d 802, -814 (%th Cir.
|

2011). Applicant has presented no credible evidence or testunony to undercut counsel’s sound

performance here. See Glover v, State 318 S.C. 496 458 SE2d 538 (1995) (apphcants

allegatxons alone; will not support a finding of pre]udlce when applicant cla1ms counsel was
ineffective for fa11mg to investigate w1tnesses; instead, applicant must show-the-resu_lts of an

investigation would have resulted in a different outcome at trial). This Court finds it significant

_ that Applicant tcstiﬁed that she was unware of how one could prove an accident theory in her

|

case See Cannon v. Mullin 383 F.3d 1152, 1165 (10th Cir. 2004) (where the petmoner provided

‘1o mdlcatlon of what helpful mformatlon_-would come to frumcn). Therefore, this allegation is

denied and dismissed with prejudice.
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B.

Applicant failed to meet her burden to prove that counsel’s performance was either-

deficient or ineffective for failing to purse a GBMI sentence at the plea. ‘This Court finds.

* counsel’s performance on the matter was sourid and was strategically executed with precision.

The purposes for the enactment of GBMI statutes are (1) to reduce the niimber of defendants

‘being completely relieved of criminal résponsibility and (2) to insure mentally ill inmates receive

treatment for their benefit as well as society's benefit while incarcerated. State v.. Wilson, 306,

S.C. 498, 413 S.E.2d 19 (1992). In this jurisdiction, “a defendant foun_d GBMI- is entitled to
immediaw-treatmengand-e-tfaluatio ' State-v- Hornsby;-326-8.C6:- 1-21—,-126;'484-S.-E:2d-’ 869;- -
872 (1997) (citing S.C. Code. Ann. § 17-24-70) (emphasis addedj. This Court agrees ‘with ‘

counsel that Apphcant reapmg the benefits pnor to entenng her plea.. Thus counsel shielded

Apphcant from: the admxmstrauve detriments inherent in a GBMI classdicatlon thhm the Dept.
of Corrections while retammg- the abxhty to present Dr. S_chwartz-Wa_tts findings . in the
mitigation phase of the plea hearing, See Stokes v. State, 308 S.C. 546, 419 S.E.2d 778 (1992)
(“Where counsel articulates a valid reason for emplpymg certain strategy, such conduet will not

be deemed meffectwe assxstance of counsel.”).

~ . Regardless, thxs Court finds the allegatlon, as presented is per se w1thout merit. South -

Carolina does not recogmze a diminished capacity defense, and a defendant who is found GBMI

is not-less guilty than a defendant who is simply found g\nlty See also Gill v. State, 346 S.C.~

- 209, 220, 552 S.E.2d 26, 32 (2001) See People v. Manning, 227 I]l. 2d 403 422 883 N.E.Zd |
492, 504 (2008) (citing Estelle LA Gamble 429 U.S. 97 (1976)) ([T]here is v1rtually Do dxft'erence'

in the treatment that defendant will receive under GBMI as opposed to a gmlty plea The eighth
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amendnient to the United Sta'teTs Constitution requires that inmates receive adéqua_te medical

_ \ :
care.”). Therefore, this _allegatior‘x is denied and dismissed with prejudice.

C.

Applicant’s allegation that counsel’s representation constituted ineffective assistance of

' counsel because of a purported conflict of interest is entirely without merit. “To establish a

violation of the Sixth Amendment right to effective counsel due to a conflict of interest arising

from multipie ;épresentation, a defendant who did not object at trial must show an actual conflict

of interest advérsely' affected his ‘attomey's performance.” Jordan v. State, 406 S.C. 443, 449, 752

S.E.2d 538, 541 (20L3}(extmg—'1‘homas Vs State -346-S: C 140;-143; 551 8: E 2d-254,~ 256 (2001) -

“[U]ntil a defendant shows that hxs counsel actxvely represented conflictinig interests, he has not

established the constitutional predxcate for his claim of ineffective assistance.” Id. (internal
citations omitted). Claiming a defense attorney is less motivated or.involved in a case because
she is employed by indigent defense is base. Instead, the record shows that Applicant feceived.

exceptional representation from|a distinguished and accomplished attorney. Therefore, this

allegation is summarily denied an‘d_ dismissed with prejudice.

D.

Except as dxscussed above this Court finds that the Apphcant afﬁrmatwely abandons the

remaining allegatxons set forth u‘l his apphcatlon at the hearing. . A waiver is a voluntary and .

- intentional abandonment or relmqmshment of a known right. ana51k v. Fairway Oaks Villas .-

Horizontal Property Regime, 307 ;S.C. 339, 415 S.B:2d 384 (1992). A waiver may be express or -

.implied.. "An implied waiver results from. acts and conduct of the party: against whom the

|

doctrine is mvoked from which an mtentxonal rehnqulshment of aright is reasonably inferable.”

Lyles v. BML Inc., 292 5.C. 153, 158-59, 355 S.E2d 282 (Ct. App. 1987) The Apphcants
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failure to address these issues at the hearing indicates a voluntary anﬁ intentional ’re'l_inquishment @
of his right to do so. Therefore, any and all remaining allegations are déni'cd and dismissed.- |
CONCLUSION '
Based on-all the forgoing, this Court finds and concludes that Athe. Applicant has not
. established any constitutional violations or depriyatidns that would _réquiré this Court to grant his '
applic#tion for post-conviction relief. Therefore, this application for post-conviction relief must
be denied and dismissed with pfcjudice. |
This Court ﬁotes that Applicant must file and serve a notice of iptent to appeal within
-thirty-(30) days-from-receipt of-this-Order to secure the-appropriate appcllate1eviewr_$;§ Rulé,‘ :
203, SCACR. Rule 71.‘1(g), SCRCP; Bray v. State, 336 S.C. 137, 620 S.E.2d 743‘('2.005), for the _
obligation of Apphcant’s counsel to file and serve notice of appeal. The Applicant’s attention is

also dlrected to South Carolina Appellate Court Rule 243 for appropriate procedures after notice

has been tlmely filed.

IT IS THEREFORE ORDERED

1. That the Application for Post-Convxcuon Rehef must be demed and dismissed
» with prejudice; and

- 2. - Applicant must be remanded to the custody of Rcsponderit :

AND IT1S SO ORDERED this_\ 0 dayof _ Celp. . _,201s.

CARMERN T, MULLEN
Presiding Judge
Tenth Judicial Circuit
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