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| StatimeNT Df TSSUES on APPeal

A Did +he lower courd erred In not ruleins
that +his cose was afProPriote For a

Declara+ory Jud8rment action.

R. Did +he lower court evred ‘;n no+ ru l*"’e—?ﬂﬂ

tha+ +his case s approfriote For g habeas
CorPuSs, .



warran+ (Vo.£-380837) as

StatEment of é’h?@cas e

s Procedural History,

This tase was Filed in +he

FiF+h Judicial ircuj+ Cour+ oF common Pleas on

Mav 3572012, by +he ArPelian+ herein, aPPearine

4' Pro s&£, under +he Uniform Declaratory TJudsmends
ACH, 21S-S3~10, e+ s5€2., Code of Laws oF Sou+th

- Caralinas 1976 (as amended). The ApPe(londt allesed +ha+

ey

his incarce_raJ—:'on was unlawful and invoked +he haheag
CorPus Provisions of Article 1518 of +he South earolina
Cconstitution and <. Cocode $17-17-40, e+ seq.,

APPellant's 199¢ Convic+ion. |
The APP&HaMG'J‘one_s") was$ accused oF commi++ing

an Assault and Battery with Tntent +o Kill(RBIK)
ON TJanuary 17,/99s. A+ +he +ime oF +he Crime, Tone.s
was twen+y (2p) Years old (Dog: HIABg26 AN arres+

Issued on January a7, 1995 .

and Jones was arres+ed on February 7, 1995, 0N June.

1%, 1995, Tones Aas indicted by +he Richland eounty
Grand TurY (Th, AO.: 9S-65-40-1328) on the charge oF

RBIK. Tonec remained in g4/ until he avag brough+ +o

Cour+ on February a9, 1996s 0n +hat date, Fones afPeared




Tones did not+ aPPeal +he Sentence and was
released b¥ +he YoA Parole Board af+er he had
Served one (1) Year.

APPellants 1998 Convictions. Tones was daccused

oF commi++ing +hree (3) armed robberies, pPocsessing
a Lirearm during commission oF a Violent+ crime’
and Failing +o 51"09 For a blue 119h+ on June 39,/997.
The arfes+ warran+s were. issued on July 25,7997, an
Jones was arrested +hat same da¥, on may 20.,/994.

TJones Avas 7nd7¢+e°_al MdI'C+Me,n+/1/a_$,¢3~£5-</0—1<LS‘5/

through-a4sss, The, State Served Jones pny his

attorned ith g wotice of Tntent 4o See Kk a Sentence.
of Life _iithouyt Possi b1/ +

9 oF Parole /p accordance
Iﬁ/l‘"lﬂ 50 Ca COQ’& .?/7—;'5--

45 (H).

0 ComPlY gui+h
SCACrimP, The motion was denied ang Jone.s

wmas broudht +o0 +rial +he. same dalY. A TurY cceuted
Jones of the blue ikt charse but £auynd him 8uil+Y on
+he +three (39 Armed Robberd charges and sespon
Charde . The Honorahble H, Dean Sentenced Janes +o0
LiFfe witheou+ Possibili+y oF Parse., Jones afPeale,,
claiming +hat +he “Two s+rikes Law" was enaeted
affer Lhis 1998 conviction and was s +hereFore ; an
eX Post Fac+o vielayion: however, +he ¢, . SuPreme.

[/ ']
Court aftfrmed his convie+iens anJ Sentences
CoPinion wp: 15357, March 13, 2Ao0/).

Rule B(C_)l

(3)



%. Post—Conviction fRelief sones Filed Sor Post—

conviction Reliedf in ;ool(c,/h’;t/_a:;aoal-cP—‘}o—a(oéa) |
resardin 9 his 1998 convictH onsswhich was denied
b1 order oF the Honorabie Tames A.Barber, /11,
Filed May 23,2003, JTones Filed an arPealwhich
was denieds Tones then Filed For rost+—conviction
AelieSF In 2003 (cIA wo.2003—cP-40-39L3) challendn9

his 199¢ cénw'eﬁm/whida was denied by order of
the Honorable G. coofer. 6, #/led February 332,

2006, Plaintifsf Filed an 'aPPeﬁail which swas denied.
_L&Gal TIssues

A- Declarator4 Judgment. The state arsued ’be_)ah/

+ha+ Jones”" case should no+ be treated as a
peclarator4 Tud3dment action because,a " o owould

no+ +terminate qu. uncer+tainty or controversy smsms
3iring rise +o the Proceedind: s-c. code 3 15-53-70

Jones sybmitted that bedaratory Fudsment was
aPPro Priate For the Followind reasons

1» Tones submitted +hat his 199¢ conviction and
sentencing under +he Vau{kpcul oFFfender Act viclated
the statuytory retuirements oF s.¢. code $24—19-50(3),
which Prevides,in Pertinent Park "eoo TF +he ofFender
1S +wentY—one ‘1¢ar$ oF ade but less +than Jwenty—

Five Years af ase, he may be sentenced in a:,,aarclancan,

adi+h -Hms i+em IF HE consents in writind..."' epPhasis
added) i+ 1s uncontrover+ted +hat Jones did not

consent 'n wri+ing’ therefore; his Sentence did

not comelY with state law and was void ab initio-
<, (3




Penal Statutes are StrictlY construed asoains+
+he Stote and In Ffavor oF +he de Fendant.statew
Mordan,; 353 5.C.359,574 5.£2d 203(c+.APPs 2002)2
State W fowlers1322.5.C.157,470 S £.2d 393(ch APR LI
The cordinal rule of statutory construction 15 +o
" ascertain and efFfectyote +he leai slative Intent
Ashenever Possible.State V. Baucom,3%0 S.c.339,53)
5.£.2d 932(2000), C1+9 0F camden v. Brassell,;326 S.c.
55C, 486 S€.2d 490 APR 1797 All rules of Statutary
construction are subservient +o the one +hat
legislative intent mus+ Prevail Z.fF i+ can be reasonably
discovered (n +he lansuwasge wseds and that lansuase
Mmust be construed in +he light of +he Intended
Purpose o +he Statute. stote ve Hudson , 330 sec. 23 7,
51% 5£.3d $77(c+. APP 1YY The determination of
leaislative (ntent ©s o matter of lawe ci+9 af

Sumter Police Dep'+ Ve ONe (1) /992 Blue Mazda Truclkr33os.c.

371 498 s-€.2d 89y (c+ App. 1198). The /e gislatures intent

Should be ascertained Primaril4 From +he Plain
lan3uase oFf +he Statute. StefPhen v AViNs constre
Co.,339 5.¢1334/478 5:£.2d 74 (ch BPP. 1996). Words
must be Siven +heir Plain and ordinary meanin9g
without resorting +o Subtle or Forced construction
whlch limits or exponds +he Statutel!s operation.
Aowe Ve HYat+, 32) s.c, 36Ls4L8 S£ead Cy9(/9767:

ci+Y4 of Sumter Pol)c_e. DeF+;33o S, 0F 375, 498 S.€.

dd at 8906, Courts should consider ngt merely Hhe
languase of the particular elause being Construed,

C D)



bu.i- the word and Its meanins in conjunction ,wf-H\
the Purrose oF +he whole statute and Lhe Po‘l Y
of the laws Whitner vistate ;328 5. c. 1,992. 58,3 777
(1997 See alsqg 3+tF.hen 1 334 5.Co at 340, 478 Ss¢. ad a+

77 Gtatutory proyisions Should be 9iven reasonable

and Practical constructfon consist

ent iith PurPose
and Policy

of entire acH In Inte rPreting a Statute,

Pose. Hitachi Data
Leatherman, 309 s. . 179,920 s.

SCo at 296, 5/9 s,

5‘1&9 CorPO'Vo

£.3d §4309932);
Hudson, 334

£-2d at 583. statutes Mmyst
ctions which are part o

<iF It can be done by
Hi391ns ve state, 307 5. c.
IF a Statyte's lansuage is
and conve4s a clear and

any reasonoble construction,
496,415 5,¢, 2.4 799 (1392).

Plain - and unambi‘sqous/
definite Mmeaning

of statutory |
risht +o look

Paschal v. State
ad 8%0(/995):

meaning,

Ele c+ion Commin 317 sic. 43y, Y4sYSs. g,
Brasse)l, 3a¢ SeCo

at 560,480 Sog,9d a4 994,
when +he terms oF a Statute are clear); +he coursd
Must aPPlY +hese terms according 4o their )itera |
meaning. Helley y. "

Mount vernon Miils, Inc., 312 s.¢. 330,
440 s.¢, ad 373 (/‘7‘7‘/7o

: However, if +he lansuage. oF an
act Sives rise +o do r o |



beYond +he bor‘blerS oFf the act 1+self. Hudson,»
336 S.Ce at 247, 5/9 $-5. 3d at 583, The 5+a+u+e. as
o whole. must receive Practical), reasonable, amoi
Fair :n+e,rPre,+a+|on gonmnanst* with +he Purpose.,
desisnsand policy of lowmaKers. Bras.Se,/I/ 326 s-c.
at 561,486 S.£. ad a+ 49s5. Any amb:9m+‘f in a statute
| Should be re.SOH/e.d in ocavor af a TJust, e,zuw+abla/
and beﬂ&JlCai oPeration oF +he law.city ofF
- Sum—hﬁ,r’ Police DefP't,330 $.c. a+t 376, 4998 s. £020 at 896.

Hera; +he Statute con+ams N o ambaauH‘f 1+ Prav:das

+'1G+ +he; defendant mus+ Consent mwruhns.

The c,irc.un+ Court Should have daclareol +h ot +his

sentence . uos mF’roPerH re.nde,rad ond vaca+e

—qu. .se;n+e,nce.., ’7'/71 5 would ' +e,rm1na+e, +he uncertainty

or c;on-h‘ove.r.s‘/ 31Vf1 NS rise +o +he Proceedins” |

Jones additionally submits +hat his 199¢ Y0 A Sentence

did not contain a 'd'e,s‘if»na"ﬂsonas alserious affense”
r “most 'Sefi’Ous 'ojjemse” as those terms ore used

in $:¢. Code$)T-25-45 1M, and Shauld not have been

uSe.d as a Priofr cmwdmn Jor f’urF’OSe.s of Life

uwithout Parole Sentencing. Thi s would Thave been

~ an arerorriate use oF +he Daclara-f'or‘-f Judoment
| ‘Powe,r by :"Ae; circuit court.

(&)




B- Habeas CorPus. Jones also broush+ +ke.und:z.r
o l4Ing action undv&r +he.-%abea'5 corPus Provisions
of <.c. Code. §17—-17-10/e+ se2. The State arsued
that JTones' Peti+ion should be .Su-.mm.aﬁ’ K alf_srﬁs,si;al
| becouse 1+ Midn'tl sufrort +he reecuested reliesF,
| .Ai’ae-/ that +he petition c“ai"no-l' allege +tha+ Tenes
had &»Xhauﬁsifad a'll available post-conviction
relief remedies,;as reeuized by Gibson v.state,
3229 SecCe 37,495 5-&3:) Q&Ql/?‘?S)and simPson v state,
3327 5.Co 43,995 S. ¢, 2.4 129(1998), Tones' Com Plaint,
however; clearly allesed +hat he had Filed a
Post+~Conviction Aeliesf action (c/p ~oz 2ool—c p~
»‘?0-416607 and an Amended Arelication on APri | R
212003/ which specificalld ehallensed +he

constitutionality of his ja9e conviction. The state.

also ardued +hat +he Peti+ion had +0 sShow whYy other
remedies,; such as PCA, were unaval lable or
inadeeyate. The comelaint clearly allesed +hat
Jones' PcA action had been denied with preTudice;
therefore ; Tone s had no other adeeuote remedy
at+ laws Further, as +he C‘.oq‘r‘f' 15 aware., South
carolina PO‘S-}'—COHVic-F;on relief is limited +o
Sixth Amend ment(ineffective as sistance of
counsel) elaims. Jone.s! Claim +hat +he Y0A
Sentence was impro Pellq rendered is not a sixth
~ Pmendment claim but, rathersa cognizable
- challense 4o +he, lowSFulness of sajd Sentenceo

(7).
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The purrose oF habeas corpus |5 +o test +he
ledality of +he Prisoner's Present detention.mecall
W.S5tate 247 S.coisi 1us 6.£.2d 419 (09¢5% A habea-s
corfus petition must support +he retuested relief.
Hunter v. state 3/6 S.co lo4s 447 5.6.2d.2030999).
althoudsh +he allesations in +he Petition are to be
treated as +rue (Tillman v. monning, 241 s.c. 224,127
S.€.3d 721(1962)). +he Petition mus+ make out a Prima
Jacie case Showinas Petitioner is entit]ed +o
reliefowelch v.macoousall, 24t $.c. 258,143 56.3d
4SS UICS). Crosky V. stote 291 s.c. o, 126 $.£.2d893

\§

(1962). Petitioner mus+ Present sufficient Factual

allesations to suffor+ +he petition. Hayes v-
State; 242 5.C+328: 130 S.£.2d 907 (~/%;37~;‘I+ mus+
allede pPetitioner has exhausted ajl other remedies,
and + myst set out o aon5+i+u+i’ohal claim +haot |
meets the Standard delineated in BuHer voState,
20 SCoe 4Ll 1397 S.£.2d 37, Cevt. denied /498 u. 5.
720l Secto 992, 112 Ligds 2d aas (1990). TF +he
Petition, on i+s Face; mee+s =l~l§e.$<i recul rements

~ Peti+ioner s entitled +o0 o hearing.



‘The"Gre.a+ writ! may 'ISSUC. whan Fhevre has

heen a "Viola+|0n,whnc_h in +he 5e_++m3;
Cc>n$+l+u+as a denial of fumdaman+ja|rﬂess

Shockins +o +he untv&rSal Sense oF jus+ic_€_”

)”(aloe.a.s corPuS continues +o be available as

a con$+l+u‘i’ianal remedy Provided a Petitioner
iualla‘;&S For +his &)(-I-raordmar‘ﬂ relies and
tlears +he Procedural hurdles, 5»:@.. S.Co ’“\
const;art 1§)8: BasKins ve moore, 302 F. supp
187 (b.5.c. 19737 C:Fmdmﬂ Fhe act is a Procedural

device and does not surplant +he c.ons+|+u+iomal

i sh+ to SeekK %alae.@s CorPus nor does i+
»uncon5+;+u+mngn% SMSPend +ha+ msH)o

For these reason, +he HPPe.Han-]- ‘ *Aloe.lw_vas
the Circui+ Court's de_+arm|na+¢an Was inProPef.

ResPectfully submitted,

pate: June 3, doif S

’ NAKIA Jones Pro &,
MmccT FsH33

3906 RederiP+ionway

McCormick s. ¢ A1¢99

(9
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