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STATE OF SOUTH CAROQOLIN.

L ) INTHE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
)
) 2011-CP-40-00190
John J. Moore, Jr., £326455, ) L/ ~ =
~ [ -
) > F <2
Applicant, ) C—,,—«-. = f
) = Tz
v. ) ORDER OF DISMISSAL T & .0
e
) RE o To
State of South Carolina, ) o-r = e
Respondent. % ??3’ % -
PROCEDURAL HISTORY

This matter comes before the Court by way of an application for Post Conviction Relief
filed January 13, 2011. The Respondent made its Return on February 15, 2011. An evidentiary
hearing into the matter was convened on Wednesday, May 23, 2012, at the Richland County
Courthouse..

The Applicant was present at the hearing with counsel, Rowland P. Alston, 11l

Esquire. The Respondent was represented by Robert D. Corney of the South Carolina Attorney
General's-Office.

At the hearing, Applicant testified on his own behalf. Aiso testifying were Applicant’s
former trial counsel, Greg Collins, Esquire (“counsel”), and Applicant’s former appellate
counsel, Joseph Savitz, 111, Esquire. This Court also had before it a copy of the transcript of the

—

proceedings against the Applicant, the records of the Richland County Clerk of Court, the

Applicant's records from the South Carolina Department of Corrections and the relevant
documents from Applicant’s direct appeal
The records before thic Court indicaie that the Applicant is presently confined in the

South Carolina Department of Corrections pursuani io orders of commitment of the Richland
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County Clerk of Court. The Applicant was true bill indicted at the April 2006 term of the
Richland County Grand Jury for Murder, Use of a Firearm During the Commission of a Violent
Crime and Unlawfui Possession of a Pistol by a Person Under 21 Years of Age (2606-GS-40-
02203,-11738, -11739). Doug Strickler, Esquire, and Greg Collins, Esquire, represented him on
the charges. On January 28, 2008, Applicant proceeded to a jury trial before the Honorable
William P. Keesley. After a five day trial, Applicant was foﬁnd guilty of the two weapon charges
as indicted, as well as the lesser included Voluniary Manslaughter. Judge Keesely sentenced
Applicant 10 t.hirly (30)- years imprisonment for Voluntary Ménslaughler, five (5) years
imprisonment o run concurrently for Possession of a Weapon During the Commission of &
Violent Crime, and five (5) years imprisonment to run consecutively for Possession of a Pistol by
a Person under 21.

A notice of appeal was filed and an appeal was perfected. Applicant was repreécn[ed by
Joseph Savitz, 11, Esquire, of the South Carolina Office of Appellate Defense. After briefing, the
South Carolina Court of Appeals reversed Applicant’s conviction for Possession of a Pisiol by 4

Person under 21. State v. Moore, Op. No. 2010-UP-409 (S.C. Cu. App. filed September 16,

2010). The Remittitur was issued October 5, 2010.
In his current Application, the Applicant alleged that hé is being held in custody

unlawfully for the following reasons:

a. That public defender failed to convey to Applicant one or more plea offers
prior ie the verdict.
b. That public dzfender failed to adequalely investigate the case before trial, and,

~as a consequence, failed to develop and present all available, relevant

3
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impeachable, and mitigating evidence that would have challenged the
credibility and veracity of witnesses for the prosecution.

That public defender did not properly object or renew the motion for a mistnal
given the exposure of four jurors to a mug-shot photograph of the Applicant.
That public defender never objected or moved for a mistrial given the
prosecution’s failure 1o provide exculpatory evidence under Rule 3, especially
'anluding, but not [imited fo, statements of witnesses Rhett Alger, Mike
Lankford, Beth Lankford, Crime Stoppers, and an article from “The State”
newspaper.

That public defender failed to properly object to and/or move for a mistrial
regarding juror(s) who were sleeping during trial.

That public defender did not ensure Applicant’s right under the ConsiirutiOn
to confront the witnesses against Applicant.

That public defender fajled 10 Obj&."IAlo and properly preserve for appeal the
prosecution’s bolstering the witness Kerwyn Phillips.

That pudlic defender failed 1o effectively cross-examine the witness Kerwyn
Phillips.

That public defender never objected to-or moved to exclude the evidence of
the recording between the Applicant and witness Delia Nix, who was the
common Jaw spouse of Applicant and thus entitled to common law spousal
UTUMURIY.

That public defender failed to properly object to thereby preserve for appeal

the prosecution’s misrepresentation of the facts and evidence, unsupported by
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the record, during closing arguments, especially regarding, but not limited to,
the recording between Applicant and witness Kerwyn Phdhps

That public defender failed to object and properly preserve for appeal the
prosecution’s improper closing argumnent regarding malice.

That public defender failed to object 10 and properly preserve for appeal the
prosecution’s improper comment on the Applicant’s lack of remorse duning
closing argument.

- That public defender failed to request that the Court include in the jury charge
that a vehicle can be considered a deadly weapon.

That public defender failed to request a jury chcixrgc regarding the intoxication
of Eugene Derrick, in which the condition was relevant to the nature of the
threat and the need of foree.

.. That public defender for Applicant failed to object to and properly preserve
for a;ﬁpcm’ the closing argument and jury charge . regarding accomplice
liability.

That public defender for Applicant failed to properly object to and properly
preserve {or appeal the jury charge regarding malice.

That public defender for Applicant failed to properly object 0 and properly
prcéerve for appeal the burden-shifting jury charge regarding self-defense. -
That public defender failed to objzct to and properly preserve for appeal the
Court’s voluntery manslaughter jury charge.

That public defender failed to properly take cx'ccpu'on o the Couri’s
comments on the facts of the case.

MOORI John 1 E326435 -- Order of Dismissal (201 1-CP-30G-0019)
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a. That appellate defender failed to appeal the principal conviction of voluntary
manslaughter, where mistrial issue was preserved and Applicant’s indictment

was consiructively amended.

o

That appellate defender did not properly review the recard 10 determine all

issues meriting a2ppeal.

c. Any other particulars that may be demonstrated at tnal.

13, That public and appellate defender’s performance as counsel for the Applicant, as
stated herein, was so deficient that the Applicant was prcjudiced such that there is a reasonable
probability that, but for public and appellate defender’s professional errors, the result of the
criminal trial and/or conviction and/or appeal would have been different.

15 That public and appellate defender’s conduct so undermined the proper
functioning of the adversarial process that the criminal tial cannot be relied upon &s haviag

croduced 2 just result.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
lcsli-mony at the post-conviction relief hearing. This Court has further had the opponunit_\; o
observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
testimony accordingly. Set forth below are the relevant findings of facts and conclusions of law
as required pursuant to S.C. Code Ann. §17-27-80 (1985).

In a post-ccnviction relief action, the Applicant has the burden of proving the allegations
in the application. Rule 71.1(e), SCRCP; Butler v, State, 286 S.C. 441, 334 S.E.2d 813 (1985).
Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must
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prove that "counsel's conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result.” Strickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Buder, 286 S.C. 441, 334
S.E.2d 813 (1985). |

T-he proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. Courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). The Applicant must

overcome this presumption to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624

-(1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the Applicant must prove that counsel's performance was deficient. Under this
prong, atiorney performance is measured by its "reasonableness under professional norms."
Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel's_ deficient
performance mu'st have prejudiced the Applicant such that "there is a reasonable probability that,
bui for counsel's unprofessional errors, the result of the proceeding would have been different.”
Cherrv, 300 S.C. at 117-18, 386 S.E.2d at 625. |

Spousal Immunity

Applicant firsi alleges counsel was ineffective for failing to properly investigate

Applicant’s relationship with Delia Nix (hereafier “Nix”). Applicant contends he and Nix are

common law married and, had counsel sufficiently investigated this relationship, he could have

used a “spousal privilege” argument at trial to suppress the state’s introduction of a taped
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convers‘ation berween he and Nix recorded by the jail. Applicant noted Nix was directly outside
of the courtroom the enure irial, but was never called as a witness.

Counsel lestified he never asked Applicant whether he and Nix were married, as he
believed Applicant would have disclosed that information during one of their many meetings if
such were the case. For that reason, counsel said, he did not raise a challenge 1o the introduction
of the audio tape on spousal p{i\filege grounds at trial. Rather, counsel objected to s
imrod>uc1ion on several other grounds including a violation of the Confrontation Clause as it
presented impermissible testimony of an unavailable witness whom Applicant would not have
the opportunity to confront and cross-examine at trial. Counsel readily admiued the audio tape
was “damning” evidence, as Applicant essentially admitted to firing the fatal shots during the
call, but said he was able (0 argue in closing that the state was entirely misrepresenting and
misinterpreting Applicant’s comments heard on the tape. Counsel also sgid in his conversations
with Nix, she only categorized herself as the mother of Applicants child and never made any
reference 10 being Applicant's “wife”. Further. counsel said, Applicant’s C.odefenda.m (Kerwyn
Phillips) referred to Nix repeatedly during his testimony as Applicant’s “girlfriend” despite
Phillips having been close friends with Applicant and known Applicant his entire life. Counsel
also noted the conversation occurred from a jaithouse phone which clearly informs both parties
involved the conversation is being monitored and recorded, so as to make any conversations
between the two far from “coniidential™ in natwre. ‘

After reviewing the testimony presented and entirety of the record, this Court finds
Applicant has failed to satisfy his burden in proving counsel was ineffective in this regard. As a
preliminary note, this Court finds Applicant’s testimony in this regard to be wholly not credible,
while conversely finding counsel’s .testimony 1o be credible and pursuasive. Counsel’s failure to

NMOORE John J. 2326235 - Order of Dismissal (201 i-CP-20-G01 643
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investigaie spousal privilege against forced testimony as 4 basis for challenging the jailhouse
phone call was not objectively unreasonable based on his pretrial conversations with Applicant.

See Sirickland v. Washingion, 466 U.S. at 691, 104 S.Ct. at 2066 (1984)("‘The reasonableness of

counsel’s actions may be determined or substantially influenced by the defendaﬁl’s own
statements...[as]) [c]ounsel’s actions are usually based, quite properly. on...information supplied
by the defendant. In particular what investigaiion decisions are reasonable depends critically on
such information.”). At no point during counsel’s representation did Applicant ever indicate he
and Nix were common law married. In fact, the trial record is replete with testimonial r-eferences
to Nix as Applicant’s “girlfriend”, but at no point did Applicant ever bring this alleged
mischaracterization to counsel’s attention. In sum, this Court finds counsel’s performance was
not deficient in failing to conduct some further investigation into the alleged common law
marital status of Applicant and Nix, as he had no reason to believe such was the case.

Further, this Court finds Applicant has failed to carry his burden in proving resulting
prejudice, as Applicant has failed to produce any credib\e evidence supporting the allegation he
and Nix were in fact common law married. “A common-law marriage is formed when two

parties contract to be married.” Callen v. Callen, 365 S.C. 618, 624, 620 S.E.2d 59, 62 (2005).

“No express contract is necessary; the agreement may be inferred from the circumstances.” 1d.
“The fact finder is to look for mutual assent: the intent of each party to be married 1o the other
and a mutual understanding of each party’s intent.” 1d. Further, the “c'ircumslamial evidence
fypically relied upon to establish a common-law marriage includes evidence estallishing that the

narties have lived together for an extended period of time and have publicly held themselves out

as husband and wife.” Barker v, Barker, 330 S.C. 361, 367, 499 S.E.2d 503, 507 (Ct. App. 1998).

Applicant’s self-serving and unsupported testimony in this regard 1s wholly not credible. Further,

MOORE John J. 326433 - Order of Dismissal (201 P-CP-20-00190
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Applicant did not produce any evidence or testimony to support the allegation that he and Nix
lived as husband and wife, or otherwise publicly held themselves OL.JI to the community as
husband and wife. Rather, the record before this Court conclusively refutes Applicant and Nix
were common law spouses. Therefore, this Court finds no resulting prejudice.

Finally, this Court finds no reasonable probability that had a motion to suppress been
nresented on grounds of spousal privilege and been successful in suppressiné the recorded ‘phone
call, the outcome at trial would have been any different. The record reflects substantial evidence
presented by the state at trial to firmly convince the jury of Applicant’s guilt beyond a reasonable
doubt regardless of the introduction of the tape recorded phone call. Therefore, Applicant cannot

satisfy the second prong of Strickland v. Washington.

Failure to Prepare/lnvestigate

Applicant also alleges counsel was ineffective for failing lo properly investigate and
prepare Applicant’s case. Specifically, Applicant contends counsel should have more thoroughly
investigated the victim’s. husband, Gene Derrick’s (“Derrick™). alleced methamphetamine
(“erystal meth”) use and retained a private toxicology expert to help bolster the seif-defense
theory.

Firsi, counsel was not ineffeciive for failing to properly investigate Derrick’s
methamphetamine use, nor in failing 1o retain an expert toxicologist 10 assist in the defense.
Applicant alleges a toxicologist cuuid have helped develop a background on the effects of crystal
meth use for the jury, including potential side effects such as aggressiveness. Applicant alleges
such testimony would have helped bolster the theory that his exercise of deadly force was

reasonable based on Derrick’s erratic and aggressive driving. Applicant testified counsel also

e WA
2
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should have sought to introduce the statements of Mike and Beth Langford at trial to support the
contention that Derrick was a known drug user.

Counsel testified he and Applicant were aware of Derrick’s alleged history of
methamphetamine use prior to trial because their private investigator was able to obtain
statements from Mike and Beth Langford referencing such. Counsel said although he never
retained an expert o help prepare for trial or to testify at trial as to methamphetamine use, he was
able to elicit testimony thr‘oughout trial as to alcohol con.sumption just prior to the incident,
including Derrick’s own testimony admitting to having consumed several beers and a margarita
prior to the shooting. Counsel went on to say with the benefit of hindsight, perhaps he should
have “played up” Derrick’s alleged drug use at trial, but thought he did an effective job of
“highlighting Derrick’s potential intoxication throughout the course of the trial. He also noted he
did not atiempt lo introduce the Langfords’ statements or any other documents obtained by his
private investigator at trial as he wanted o retain the right to last closing argument before the
jury and did not believe the intrqduction of the statements would be more beneficial than having
last closing argument.

This court finds counsel was not ineffective in this regard. Counsel had his p,rivate
invesiigator conduct a reasonable and diligent investigation into Derrick’s alleged drug use, from
which he was able to obtain the stalerﬁenls of Mike and Beth Langford. Counsel was fully awarc
of those statements at the time of trial, but made the reasonable straiegic choice 1o focus his
cross-examination on Derrick’s self-admitied alcohol consumption on the night in question, and

the theory that Applicant was not the shooter. Whitehead v. State, 308 S.C. 119,417 S.E.2d 529

(1992)(“Courts must be wary of second-guessing counsel’s trial tactics; and where counsel

articulates a valid reason for employing a certain strategy, such conduct will not be deemed
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Aineffcctive assistance of counsel.”), Counsel was able (o elicit testimony during trial from Officer
Scot Faust that “there was some information brought up™ in his inve_:stigation about Derrick’s
“dealings with crystal meth”. Counsel sought to elicit testimony from Faust about Mike
Langford’s reputation as a “meth dealer” as well, but was prohibited from doing so by the trial
judge upon objection by the state. With the main theory of defense in mind (Applicant not being
the shooler), it is clear counsel made a reasbthablc decision not to present the statements of ihe
Langfords as doing so would have created inconsigtencies in Applicant’s theory of defense and
invol\femem in the case. | |

Further, this Court finds Applicant has failed to meet his burden in proving resuling
prejudice. First, Applicant failed to produce a toxicology expert at the PCR hearing to present the

alleged beneficial testimony he believes would have been given at trial. Bannister v. State, 333

S.C. 298, 509 S.E.2d 807 (1998) (PCR applicant must produce the testimony of a favorable
witness or otherwise offer the testimony in accordance with the rules of evidence at ithe PCR
hearing in order to establish prejudice from the witness’ failure to testifv at trial). Additionatly.

he failed 1o produce any admissible evidence as to what benefit hiring such an expert to 4ssist 1n

pretrial preparations would have produced.l See Moorehead v. State, 329 S.C. 329, 496 S.E.2d

415 (1998) (Failure to conduct independent investigation does not constitute ineffective

Lssistance of counsel when the allegation is supported only be mere speculation as to the result).

! Applicant atlempted to introduce an affidavii of Dr. Robert Bennett into the PCR record regarding the poteniial
effects of Methamphetamine and Cocaine, and Dr. Bennett’s opinion in correlating those side effects to this case.
Respondent pescd a contemporaneous objection 1o the introduction of the affidavit, which this Court sustaincd
finding the affidavit not admissible on grounds of hearsay, a violation of Respondent’s right 1o cross-examine the
witness, and as impermissible opinion testimony by a wilness neither presented, nor qualified, asan expert by this
Court. Accordingly, the affidavit was proffered into the record, bui not considered by this Court in its determination
of the current zllegation.
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Sleeping Jurors

Applicant alleges counsel was ineffective for failing to object or otherwise move for a
mistrial based on several jurors allegedly falling asleep during the course of the trial.

Counsel testified he did recall discussions on the record about jurors potentially having
fallen asleep during some points of the trial, but noted one of the jurors never actually fel’l asleep
.'1an the issue was ultimately addressed by the trial judge. Specifically, after the tesumony of
Investigator Stanley Richards, Judge Keesley noted outside of the presence of the jury he had
seen one juror “‘shutting her eyes” during Richards’ testimony. Judge Keesley went on 1o say he
“kept watching her rather intently” because he would have had to stop the trial if she was going
to sleep, but explicitly noted the juror never actually fell asleep. The solicitor said he also saw
the juror close her eyes, but agreed she never fell asleep.

At the end of the trial, upon completion of the state’s closing argument, Judge Keesley
took the opportunity to caution the jury about keeping their eyes open before sending them to the

jury room for a shori break. After the jury retired, Judge Keesley said he had “one juror fighting

sleep™ during the state’s closing argument, but again noted “he [hadn’t] gone to sleep”. Prior to

the jury reentering the court, the judge stated he had received a note from “the same young man’
he had ben referring to, in which the juror explained he was suffering from a sinus infection
which caused his face to swell and eyes to appear closed, but that he was able to continue to
serve as a juror. At the PCR hearing, counsel testified he did not see the juror ever actually fall
asleep and believed the trial court effectively admonished the jury to cure the issue, but noted the
alleged incident occurred during the state’s closing argument which would not have been

harmful to Applicant’s case.

MOORE John 1 #326433 — Order of Dismissal (2017-CP-20-00190)
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The record is clear in showing counsel was not ineffectuive in this record.' The record of
the trial is clear in showing no juror actually fell asleep during the course of the trial; and the inial
judge effectively admcaished the jury to ensure they were giving the trial their full ét_{tntion.
With this in mind, this Court finds counsel’s failure to object or otherwise move for a mistrial to
have been objectively reasonable. Further, Applicant has failed to prove resulting prejudice as he
failed to establish that any juror actually ever fell asleep or missed any portion of the trial.
Finally, as set forth by counsel, the juror alleged to have been sleeping was doing so durnng the
state’s closing argument in which the solicitor reviewed the entirety of the damaging evidence
against Appiicant and implored the jury to find Applicant guilty. The juror’s alleged “‘absence™
from that portion of the trial would have been\beneficial, not damaging, to Applicant’s case.
Therefore, any alleged sleeping did not prejudice Applicant’s case. Accordingly, this allegation
is denjed.

Failure to Object/iRenew Motion for Mistrial Based on Exposure 1o Mugshot

Applicant allcges counsel was ineffective for failing to properlv objeci to and renew his
mistrial motion based on three jurors’ exposure to an alleged “mugshot™ picture of Applicant
displayed on the local news after the first day of trial, and therefore the issue was not preserved
for appeal.

The record before this Court and testimony presented at trial reflect counsel was not
ineffective in this regard. At the start of the second day of trial, counsel brought to the irial
cour’s attention the issue of potential juror exposure to media reports about, ihe case. Upon
inquiry of the jury, three jurors stated they had seen a photograph of Applicant on the news, but
each noted they had turned their television off upon seeing the picture alone without any

exposure (o the associated commentary. Additionally, each stated seeing the picture would not

MOORE John I, 326435 - Order of Dismissal (2011-CP-20-040160)
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affect their ability to be a fair and impartial juror in the case. The court declined to question the
jurors as to the nature of the picture they saw as requested by counsel. After having the
- opportunity llo independen.tly question each juror, counsel requested the trial judge exclude the
jurors from participating in the trial, and additionally motioned the court for a mistrial. The court,
finding “bevond a reasonable doubt that there [was] absolutely nothing about [the jurors’]
exposure to that media coverage that would in any way affect their ability to be a fair and
impartial juror”, denied counsel’s motions.”

At the PCR hearing, counsel credibly testified he did recall several jurors advising the
court they had seen a picture of Applicant on the news, but stated the motions to exclude the
three jurors and for mistrial were denied by the trial judge after each juror was independently
cjuestioned in-camera on the issue. At the close of the state’s case, counsel renewed all previous
motions and objections made throughout the course of the trial, which was promptly denied.

This Court would first note counsel did in fact pose a motion for mistrial based on a lack

of qualified jurors due 10 pollﬁ_tion of the jury pool by exposure to pretrial publicity, i.e.

Applicants picture on the news. Therefore, his actions were not deficient in failing to present.

such a motion. Further, counsel timely posed the motion for mistrial and set forth the grounds for

the motion specifically, after which the trial judge specifically referenced the mistrial mouon
after denving counsel’s request to excuse the jurors 6n the same grounds. Accordingly, the
motion was pieserved for_appe_al‘ Sec State v. Sweet, 342 S.C. 342, 536 S.E.2d 51 (2000) (issue
preserved for appeal where counsel makes tumely objection, despite trial judge not ruling upon

that motion ;mmediately thereafter, where trial judge made clear on the record iic understood the

motion).

2 There was, however, a fourih juror who had briefly discussed the case with friends at the gym who was excluded
by the court. His exclusion was not based on the media outlet’s display of Applicant’s picture and, therefore, not
relevani to this analysis.
MOORE John J. £326455 — Order of Dismissal (201 1-CP-30-00790)
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Further, Applicam has failed 10 prove resulting prejudice from counsels alleged failure
to preserve the mistrial motion for direct appeal. Applicant has failed to prove he v\-vou]d have
been successful in having the conviciions overiurned on appeal based on the court’s denial of the
misirial motion. Mere exposure to pretrial pl.JbliCi[y does not automatically disqualify a

prospecuive juror. State v. Caldwell, 300 S.C. 494, 388 S.E.2d 816 (1990). “When the trial judge

bases his ruling upon an adequate voir dire examination of the jurors, his conclusion that the
objectivity of the jury panel has not been polluted by outside influence will not be disturbed

absent extraordinary circumstances.” State v. Kelsev. 331 S.C. 50, 68, 502 S.E.2d 63, 71 - 72

(1998); see also State v. Patierson, 324 S.C. 5,482 S.E.2d 760 (1997). Further, “whether or not a
mistrial should be granted is a matter resting within the trial court’s sound discretion.” State v,
McDaniel, 275 SC 222, 224, 268 S.E.2d 585, 586 (1980). This court finds no reasonable
probability the issue would have been successful if raised on direct appeal and, therefore,
Applicant cannot prove resulting prejudice.
Failure o Properly Request/Object to Jury Instructions

Applicant next alleges counsel was ineffective for failing lor request the jury be charged
with “use of a vehicle as a deadly weapon™ in support of his self-defense theory, as well as in
failing to object to the use of the words “at fault or jointly at fault in. bringing on the difficulty” in
the actual self-defense charge given.

This Court finds counsel was not inefieciive in either insiance. Counsel Lestiﬁed'he
requested the self-defense instruction on the basis that the victims® car was swerving at

Applicant’s truck, as well as on the basis that Applicant believed the driver of the car was pulling

a gun out from under his seat at the time. No instruction on the use of a car as a deadly weapon

was requested or given at trial, but counsei was able to present Applicant’s position in closing
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argument that any shots fired from his truck were in self-defense as a result of Victim's erratic
and dangerous driving.

First, Applicant has failed 10 prove counsel was deficient in failing 1o request a jury
charge on the “use of a vehicle” constituting a “deadly weapon® as he has failed to establish that
any sanctioned jury charge exists for counsel o have requested. Further, Applicant has failed 1o
'esmblish the relevant case law upon which such a jury charge could be founded, or to support the
tegality of such a charge. Avpplicam produced no example of a hypothetical charge counsel could
have drafied and submitied 1o the court in support of the request either. Therefore, he has failed
to prove counse] how counsel \Vvas deficient in failing to pose such a request to the trial judge, or
that such a charge would have in fact been given had it been requested. Additionally, this Court
finds no reasonable probability the outcome at trial would have been different had such a charge
been given as the jury was provided with a self-defense instruction, as well as the testimony and
arguments about victim’s alleged menacing driving, but opted not to find Applicant acted in self-
defense.

Turning to the second portion of the charge complained of, this Court finds, when taken
as a whole, the charge is a correct statement on the law of self-defense as it stood at the time of
Applicant’s trial. “The trial court is required to charge only the current and correct law of South

Carolina.” Barber v. State, 393 S.C. 232, 712 S.E.2d 436 (2011). “A jury charge is correct if.

when the charge is read as a whole, it coniains the correct definition and adequately covers the

law.” State v. Mattison, 388 S.C. 469, 478, 697 S.E.2d 578, 583 (2010). Accordingly, this Court

finds counsel was not objectively unreasonable in failing to pose an objection 1o the charge, ncr
was Applicant prejudiced by the alleged deficiency as the charge was proper.

Failure to Object 10 Improper Closing Argument and Jury Charge on Inferred Malice

o
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Applicant alleges counsel was ineffective in failing to pose 6bjections to the solicitor’s
improper commentary and the Court’s erroneous charge on the permissible inference of malice
from the use of a deadly weapon.

This Court finds counsel was not ineffeciive for failing to pose an objection to either
reference as, at the time of Applicant’s trial, such a permissible inference was proper. In 1981,

the South Carolina Supreme Court in State v. Mattison, 276 S.C. 235, 277 S.E.2d 598 (1981),

found “an appropriate instruction on implied malice would not deal with the evidentiary nature
of the presumption and that the implication does not reguire the Jury to infer malice but only
permiis it”, in accordance with the United States Supreme Court’s ruling in Sandstrom v.
Montana, 442 U.S. 510, 99 S.Ci. 2450 (1979). Id. at 238, 277 S.E.2d at 600 (emphasis added).

Two years later, in State v. Elmore, the South Carolina Supreme Court set forth the appropriate

jury charge to be given on the inference of malice from the use of a deadly weapon, which the
jury g g ¥
A

Court felt complied with the Due Process requirements that Sundstrom was concerned with. State
v. Elmore, 279 S.C. 417, 308 S.E.2d 781 (1983). The Elmorc Court noted that “onlv siight
deviations from [the] charge [set forth therein] [would] be tolerated.” Id. at 421, 308 S.E.2d at

784. Such was the legal standard for the permissible inference of malice from the use of a deadly

weapon 1n South Carolina until the October 12, 2009, decision of State v. Belcher, 385 S.C. 597,

685 S.E.2d 8§02 (2009).

In Belcher, the Court held, “where evidence is presented thai would reduce, mitigate,
excuse or justify a homicide (or assault and battery with intent to kill) caused by the use of a
deadly weapon, juries shall not be charged that malice may be inferred from the use of a deadly
weapon.” Id. at 612, 685 S.E.2d at 810. The Belcher Court held the new precedent would not
apply retroactively, nor would it “apply 1o convictions challenged on post-conviction relief.” 1d.

MOORE John §. 2326455 - Order of Dismissal (2011-CP-20-0619)
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The charge given at the time of Applicant’s trial was the sanctioned charge on the law as

it stood in South Carolina under State v. Elmore. Therefore, it was not objectionable and counsel

was not ineffective for failing 1o object. Further, attorncys are not required “to anticipate or
discover changes in the law, or facts which did not exist, at the time of the trial.” Thornes v,

State, 310 S.C. 306, 310, 426 S.E.2d 764, 765 (1993); see also Robinson v. Staie, 308 S.C. 74,

78,417 S.E.2d 88, 91 (1992) (finding counsel not ineffective for failing 1o assert defense not yet
recognized by the Court). Therefore, coun_sel’s_ failure 10 object was not unreasonable, and there
1S no' reasbnable probability that such an objection would have been successful if made.

Additionally, the solicitor’s comments in closing argument as to the permissible inference
of malice were not objectionable as they, too, were appropriate stalements on the law as it stood
at the ume. Further, a successful objection to the solicitor’'s comments would not have
reasonably affecied the outcome of the trial. For those reasons, this Court finds the allegation as
1o plea counsel to be without merit.

Regarding appellate counsel’s failure to raise the decision in Belcher on direct appeal,
this Court finds the allegation to be equally without merilt and improperly raised herein. In
Belcher, the Court set forth because their “‘decision represents a clear break from modern
precedent, [the] ruling is effective in this case and for all cases which are pending on direct
review or not vet {inal where the issue is preserved.” 1d. at 612, 685 S.E.2d at 810. The legality
of the charge given was not preserved for appeal at trial; further, Belcher expressly prohibits
challenges based on its ruling through post-conviction relief, according to the Court's opinion.
Therefore, these claims are hereby denied and dismissed.

Ineffective Assistance of Appellaie Counsel

MOORE John J. £3264353 - Order of Dismissal (201 1-CP-20-00190)
18 of 21

19




Applicant finally alleges appellate counsel was ineffective in his representation for failing
to challenge the voluntary manslaughter conviction on direct appeal based on a constructively
amended indictment and the trial court’s denial of counsel’s motion for mistrial >

Appellate counsel testified he worked as an appellateAdcfender for the South Carolina
Commission on Indigent Defense, Office of Appellate Defense, for twenty-six (26) years, during
which he served as appeliate counsei on “thousands® of criminal appeals. He noted his work
focused a great deal on murder appéals. Appellate counsel _stated he spoke with Applicant’s
father during the course of the appeal. He said the case was “very fact intensive” and that there
were not many legal issues o be raised on direct appeal because many of them were “fact
bound”. Appellate counsel iestified he read through the entire record in deciding which issues to
raise, and picked what he thought was the strongest issue for appeal. In doing so, he said, he
decided 10 raise a challenge to only the “Possession of a Weapon By a Person Under the Age of
217 conviction as he believed that was the strongest and most meritorious issue he saw.
Appellate counsel noted he did not see any specific, strong issues to be raised challenging the
Voluntary Manslaughter conviction and, therefore, opted to focus on challenging the weapon
charge.. He stated he believed the appeal was a success in that Applicant’s weapon charge, the
- sentence for which was set to run consecutively, was reversed by the Court of Appeals.

Based on the record and testimor'ly, this Court finds appellate counsel was not ineffective
in his representation of Applicant. Appellate counsel musi be allowed to exercise reasonable
professional judgment in determining which non-frivolous issues 1o raise on di-ect appeal and
there is no constituiional duty imposed on appellate counsel that every non-frivolous issue

requested by a defendant be raised. Jones v. Barnes, 463 U.S. 7453, 103 S.Ct. 3308 (1983). Where

3 {interesting note is Applicant’s contention in the application that counsel’s mistrial motion was properly

preserved for direct appeal , where he previously alleged counsel was ineffective for failing to properly preserve the

misirial motion. .

MQOORE John JUE326455 - Order of Dismissal (200 1-CP-20-00790)
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the strategic decision to exclude ceriain issues on appeal is based on reasonable professional
judgment, the failure to appeal all trial errors is not ineffective assistance of counsel. Griffin v.
Aiken, 775 F.2d 1226 (4" Cir. 1985). Appellate counsel, as a very experienced and skilled
appellate atiorney, conducted a thorough review of the record and ultimately made the
reasonable strategic decision to raise the issue he did on appeal. Clearly the issue raised on direct
appeal was a very strong issue, as the conviction was reversed, thereby eliminating a five year
consecutive jail term from Applicant’s sentence. Further, Applicant has failed to convince this
Court appellate counsel overlooked any meritorious issue that would have been successful on
appeal, thereby failing to meet the prejudice requirement. chordingly, this Court finds appellate
counsel was not ineffective..
CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for post conviction relief must be denied and dismissed
with prejudice. _

Except as discussed above, this Court finds that the Applicant failed to raise all additional
allegations raised in his application at the hearing and has, thereby, waived them. A waiveris a

voluntary and intentional abandonment or relinquishment of a known right. Janasik v. Fairway

Qaks Villas Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A waiver may
be express or implied. "An implied waiver results from acts and conduci of the party against
whom the doctrine is invoked from which an intentional relinquishment of a right is reasonably

inferable.” Lvles v. BMI. Inc., 292 S.C. 153, 138-39, 355 S.E.2d 282 (Ci. App. 1987). The

Applicant's failure to address any other issues at the hearing indicates a voluniary and intentional

MOORE Johin 1. £3264335 —- Order of Dismissal (2011-CP-20-00190)
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relinquishment of his right to do so. Therefore, any and all remaining allegations are denied and
dismissed.
This Court notes Applicant must file and serve a notice of appeal within thirty (30) days

from the receipt by counsel of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Applicant has a right 10 an appeliate counsel’s assistance in seeking review of the denial of PCR.
Rule 71.1(g), SCRCP, provides that if the applicant wishes 10 seek appellate review, PCR
counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Your atiention is

directed 10 South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied
and dismissed with prejudice; and
2. The Applicant must be remanded to the custody of the Respondeni.

4 //
ANDIT IS SO ORDERED this / davof ! , 2()1,../;

L. Casey Manning L7
Presiding Judge
Fifth Judicial Circuit

Corunbia, South Carolina.
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND C/A No.: 2011-CP-40-0190
John J. Moore, Jr., #326453,

NOTICE OF MOTION
AND MOTION TO ALTER
OR AMEND A JUDGMENE

Applicant,
VS,

State of South Carolina, o

g wan

Respondent. =

Jeas

0n:0INY GINVIE

PLEASE TAKE NOTICE that the Applicant. by
move before the Presiding

(10™) day after serv
Order granting the

and through his undersignedTattorney. will
Judge of the Court of Common Pleas, Fifth Judicial Circuit, on the tenth

ice hereof or at such time and place as is convenient to the Court and counsel for an
Applicant’s Motion to Alter or Amend a Judgment of the Order of Dismissal.
pursuant to Rule 39(e) of the South Carolina Rules of Civil Procedure, as to the within action. The
- Court entered an Order of Dismissal, filed on January 8, 2013, denying and dismissing with prejudice

the Applicant’s application for post-conviction relief. This Order was recejved by the undersigned on
January 11,2013 (less than ten (10) days from the filing of this motion).

The undersigned asks this Court to rule u
in supporting memorandum, that the a
the Court of jurors who appeared to b
480 S.E.2d 94 (C1. App. 1996).

pon/reconsider the argument made at the hearing; and
pplicant’s public defender failed to request a specific inquiry by
e sleeping or somnolent. pursuant to Stare v. Hurd. 325 S.C. 384

The undersigned asks this Court to rule upon/reconsider the following g

rounds, which were pled
and not waived and. upon information and belief, not addressed in the order:

a. That public defender never objected to or moved for a mistri
prosecution’s failure to provide exculpatory
including,

al given the
evidence under Rule 5. especially
but not limited to. statements of witnesses Rhett Alger. Mike
Lankford, Beth Lankford. Crime Stoppers. and an article from
newspaper;

“The State”

That public defender did not ensure Applicant’s right under the Constitution to

confront the witnesses against the Applicant;

c. That public defender failed to object to and properly preser
prosecution’s bolstering the witness Kerwyn Phillips;

d. That public defender failed 10 effectivel

Phillips:

ve for appeal the
y cross-examine the witness Kerwyn

¢. That public defender failed to request a jury charge regarding the intoxication of
Eugene Derrick, the driver of the other vehicle, in which condition w
to the nature of the threat and the need of force;

f. That public defender failed to object to and properly preserv

Court’sveol

as relevant

e for appeal the

N4

=
A ()

l

il

CTH Y G
RN

by
]

-

votuntary-manstaughtercharge:




Y

ua

That public defender failed 1o properly take exception to the Court’s comments
on the facts of the case; and
h.  Any other particulars demonstrated at the hearing.

The undersigned also asks this court to reconsider all rulings contained in the Order.

This motion is based upon the pleadings, any memorandum previously or subsequently
submitted. the common and statutory laws of the State of South Carolina, and any other matter
considered by the Court.

Respectfully submitted,

Rowland P. Al-ton I1]

The Law Office of Rowland P. Alston 111. LLC
1314 Lincoln Street. Suite 214

Columbia, SC 29201

(803) 708-0460

January 15,2013




D)
STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND

C/A No.: 2011-CP-40-0190
John J. Moore, Jr., #3264553.

Applicant, CERTIFICATE OF SERVICE
VS. '

State of South Carolina,

NV 30

xlas
Respondent. o=
om
Ro £
©z X T

I, the undersigned, do hereby certify that I have served the 1'OTICE§F MGTION i:

AND MOTION TO ALTER OR AMEND A JUDGMENT in the above-captigned &ase, by
causing a copy of the same to be personally deposited in a United States Postal Ser¥ice mail box.

with the return address clearly visible. postage prepaid, addressed to the Court and attorney(s) of
record as indicated below:

WY S NVFEINE
ERE

tyeyye
G0 QMY TR

The Hon. L. Casey Manning
P.O. Box 192

Columbia, SC 29202

Robert Corney. Esq.

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211-1349.

oy

Rowland P. Alston III
Attorney for the Applicant

January 15, 2013




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) [FOR THE FIFTH JUDICIAL CIRCUIT
)
John J. Moore, #326455, ) Case No. 2011-CP-40-0190
Applicant. )
) ORDER DENYING APPLICANT’S
) MOTION TO ALTER OR AMEND A;, Y
V. ) JUDGMENT T = <
State of South Carolina, ) (;Jr:- = —;"é—\
Respondent. ) o - Mo
) Qo it = =
ol = ‘

(e

This matter comes before this Court by way of Applicant’s “Motion to Alter or Ameﬁcga_';ludggiem" S

= o

-~

asking this Court to alter or amend its Order of Dismissal denying Applicant posf—con\'ictioﬁ;ﬁelief.
L.

An evidentia;y hearing was convened before this Court on May 23,2012, at the Richland County
Courthouse, at which Applicant was present with counsel, Rowland P. Alston, III. The state was
represented by Robert D. Corney of the South Carolina Attorney General’s Office. By order filed January
38,2013, this Court deniéd Applicant’s request for relief with prejudice. On January 15, 2013, Applicant
ﬁlc;d amotion to alter or amend, asking this Court to altc;r or amend, and reconsider its ruling. Respondent

made a Return to this motion, asking that said motion be denied and dismissed.

111

This Court’s Order of Dismissal contains the required findings of facts and conclusions of law as

required by S.C. Code Ann. § 17-27-80 (] 976) and Rule 52(a) SCRCP. Seealso McCray v. State, 305 S.C.

329, 408 S.E.2d 241 (1991). Having carefully reviewed the entire record in this matter, this Court finds

that there is no basis for altering or amending its prior ruling.! Therefore, this Court hereby der.es the

Applicant’s Motion in its entirety, and affirms the previous Order of Dismissal.

! The Court, in its discretion, has considered this matier based upon the motions submitted by the parties and the post-conviction

lof2
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This Court notes that if the Petitioner desires to secure appellate review of this Order and the Order
of Dismissal, a notice of appeal must be filed and served within thirty days of the service of this Order.
Petitioner is directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules for the

appropriate procedures to follow after notice of appeal has been timely filed.

AND, IT IS SO ORDERED this | day of p&\q&[ 2004

//%Mﬂ
N\

L. CASEY MANNING/
Presiding Judge
Fifth Judicial Circuit

C,O\\/\(\/\\md\, South Carolina

relief file, since oral argument will not aid the Court in reaching its decision. See Rule 59(f), SCRCP.
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THE STATE OF SOUTH CAROLINA

In The Supreme Court

APR 14 2014
S.C. Supreme Court
APPEAL FROM RICHLAND COUNTY
Court of Common Pleas s
=]
=
I'he Honorable L. Cascy Manning, Circuit Court Judee o ;0 —y
o = _
o =T
Casc No. 2011-CP-40-0190 = o i
0 = T
w e =
* L/ .
John J. Moore, Jr., #326453, P $

Appellant, ~
State of South Carolina,

Respondent.

PROOF OF SERVICE

I certify that I have served the Notice of Appeal on The State of South Carolina
by depositing a copy of it in the United States Mail, postage prepaid, on April 14, 2014,

addressed to the atiorney of record, Megan E. Harrigan, Esq., Post Office Box 11349
Columbia, South Carolina, 29211-1349.

April 14,2014 /“/ //@

Rowiand P. Alston 1T
The Suthivan Firm, LLC
907 Calhoun Street
Columbia, SC 29201
(803) 252-3663

Attorney for Indigent Appellant
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STATE OF SOUTH CAROLINA N THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND C/A No.: 2011-CP-40-0190

Tohn 1. Moore. Jr.. & 326455
MEMORANDUM IN SUPPORT OF
APPLICATION FOR

)
)
)
)
)
)
)
Applicant. )
) POST-CONVICTION RELIEF
)
)
)
)
)
)

T
The State of South Carolina.

Respondent.

STATEMENT OF FACTS

The Applicant. John . Moore. Jr. (“Applicant™), an indigent criminal defendant. was
indicted and tried for murder, possession of a fircarm by a person under the age of 21. and
possession of a firearm during the commission of a violent crime in the Richland County Court
of General Sessions. On February 1. 2008. Applicant was convicted of voluntary manslaughter \
and the other two charges. Applicant was sentenced to thirty vears for voluntary manslaughrler,
five years consecutive for possession of a ﬁrearn; during 1‘he commission of a violent crime, and
five years concurrent for possession of a firearm by a person under the age of 21 by the Hon.
William P. Keesley (the ~Court”). The State was represented by John P. Meadors. The
Apj)lica111 was represented by Richland County public defenders Douglas Slrick'lcr' and Gregory
Collins (collectively “Counsel”).

The Applicant appealed his-conviction. Applicant’s counsel for the appeal was Joseph
Savitz. The ‘conviclion as to possession of a firearm by a person under the age of 21 was

reversed on or about September 16, 2010. and was remitted to the lower court on October 3,

2010.




On January 13. 201 l.. the Applicant timely filed an Application for Post-Conviction
I{élief(‘;i’(jR").

On January 6. 2012, the Applicém filed a First Supplemental Application for Post-.
Conviction Relief.

In his applications, the Applicant states as erounds for reliel, inier alia, that Counsel did
not properly object to and/or move for a mistrial regarding jurors who were sleeping during trial,
that Counsel did not properly ‘prepare for trial, that Counsel did not properly investigate the case.
that Counsel did not assert the right of the Applicant to confront witnesses against him, and that
appellate counsel did not properly appeal the convictions.  See 01/06/12 Supplemental
Application. p. 3, 4.

The Applicant argues that Counsel’s performance was so deficient that it constitutionally
deprived him of effective assistance of counsel for the reasons set forth herein, and asks for a
new trial.

DISCUSSION/ARGUMENT

1. Counsel’s failure to object, demand an inquiry. and/or move for a mistrial in
regards to jurors who may not have been lucid during trial was deficient
performance and prejudicial.

Upon review of the Transcript of Record for the trial (“Record™), there were at least three

incidents where a juror may not have been lucid during the trial of the case.

In the first incident, a juror’s apparent inattention in turn commanded the attention of the

Court to the extent the Court was monitoring the juror’s behavior rather than the testimony.

THE COURT: _..1 had one juror over there who kept shutting her eves and

I kept watching rather intently because | had to stop if she
was going asleep. She never did. She eventually opened

her eyes up completely and that’s why 1'm afraid I might
have missed something. 1'm looking back through here.

2011-CP-40-0190 20f8
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MR. MEADORS: I noticed that juror on the second row far left and it seemed like
some of the jurors were noticing her, 100. And | was trying 1o
watch to sec if she was sleeping. but I did not see her doze off.

See Record, at pp. 325-26, lines 20-25. 1-6.

Second. the Court determined that a juror was apparently in such a condition that a glass

of water was necessary for her to properly pay attention to the testimony.

THE COURT: Mr. Bailiff, get that juror some water for me please. Do you need
a break. ma’am?

JUROR: No.

THE COURT: Just let me know if you need 1o stop, okay?
JUROR: Okay.

THE COURT: I'm sorry, Mr. Meadors. Go ahead.

MR. MEADORS: Thank you.
~ See Record. at p. 374, lines 8-16.
Third, the Court noted that, during closing arguments, another juror was fighting sleep.

THE COURT: All right. We’ve got o stop. Ladies and gentlemen, step in the jury
room. Don’t discuss the case. If you need a drink of a Coca-Cola
or Pepsi or something. get it.

(The jury retires to the jury room.)

THE COURT: All right. I've got one juror fighting sleep. He hasn’t gone 1o
sleep, but he’s fighting it pretty bad. So let’s give them a break.
We're at ease.

* %k 5k

THE COURT: All right. Bring the jury in, please. And while we’re waiting, one
of the jurors sent out a note, ] assume it was the same young man.
He was just explaining he has a sinus infection and his face is
swollen and it may cause his eyes to appear 10 be closed at times.
He said he’s fine to serve. And I've had that shown to the
attorneys. 1 don’t think that’s an issue. We'll mark itasa Court’s
Exhibit. [Emphasis added.]

MR. MEADORS: It certainly makes me feel better, 100.

“2011-CP-40-0190 3of8
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MR, STRICKLER: My apologies. Your Honor. ] do have something nagging at me

relating to the charge...

See Record, at pp. 692-93: lines 13-25.1-14.

In State v. Hurd. 325 S.C. 384, 480 S E.2d 94 (Cr. App. 1996), Hurd was convicted of
criminal conspiracy 10 commit burglary. During the trial, Hurd’s counsel brolughl 1o the Court’s
attention that one of the jurors appeared to be sleeping during most of the Court’s charge, and
asked that the Court remove and replace the juror, or. in the alternative, question the juror. The
Court refused the request. Id.. ar 97.

On appeal, the Court of Appeals held 1haﬁ

‘it is incumbent upon the trial court to conduct a probing aﬁd tactful inquiry to
determine whether a sworn juror is unqualified,” and ‘the court must not

speculate...but must ascertain the juror’s state of mind and must place its rcasons

for excusing or retaining the juror on the record.’
Id.. quoting People v. Valerio. 141 A.D.2d 585. 529 N.Y.S.2d 350. 351 (1988).

The Court of Ai)peals then expounded on the present facts before them.
Just because a juror closed his eyes does not necessarily mean that he was asleep,
but a trial judge should at least attempt to make this determination wherever a
juror appears to be asleep. The trial judge commitied reversible error by refusing

defense counsel’s request o question the juror as 10 whether he heard all of the
charge.

Id
Here, there were three instances where a juror may not have been fucid during the trial.
In none of the instances did the Court conduct any inquiry as to whether or not the juror was

listening. In one instance the Court assumed that a note given explained the appearance of a

sleeping juror, but nothing was done to confirm the assumption. Of supreme importance to this

action. at no_time did Counsel request that_the Court conduct any_inquiry in any of these

mstances.

5011-CP-40-0190 40f8
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In criminal cases. the right of trial by jury is preserved inviolate. See S.C. ('nnsﬁ Art 1§
4. Iéegardless of whether the Applicant’s constitutional right 10 a twelve-member jury was
violated. the record is replete with potential juror misconduct. Counsel. as a protector of the
Applicant’s constitutional rights and a right to a trial by all twelve jurors, had the paramount
obligation to ensure that the jurors were fair to Applicant, and request an inquiry or move for a
mistrial if he thought they were not. Counsel also had the obligation to demonstrate prejudice by
a “sleeping” juror. See Staie v. S'mil/_m 338 S.C. 66, 73. 525 S.E.2d 263. 267 (C1. App. 2000). In
accepting any finding of the Court and in failing to ask the Cournt condgcl a voir dire of the jurors
or further inquiry, Counsel also waived the issue on appeal. Id. at 73. 268.

Both prongs of the ineffective assistance of counsel inquiry, deficient performance and
prejudice, are manifest. Counsel’s failure to request an inquiry of jurors who may not have been
lucid during trial was deficient performance and prcjudicial.

1. Counsel’s preparation for the trial of the case was inadequate, and was deficient
performance and prejudicial. '

The Applicant was tried for voluntary manslaughter. The Applicant asserts that Counsel
met with the Applicant only two or three times prior to the trial of the case. That is an entirely
inadequate amount of time to prepare for this felony criminal trial. This lack of preparation was
deficient performénce and was prejudicial to the Applicant. There is a reasonable probability
that, but for this error of Counsel. the result would have been different.

1l Counsel’s investigation of the case was inadequate, and was deficient
performance and prejudicial.

Counsel had a duty to perform a reasonable investigation, which included interviewing

potential witnesses and making an independent investigation of the facts and circumstances of

the case. See Lounds v. State. 380 S.C. 454, 460, 670 S.E.2d 646. 649 (2008). A “reasonable

7011-CP-40-0190 ' 50f8
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investigation” also includes discovery of “all reasonably available mitigation evidence and all

reasonably available evidence tending to rebut any aggravaling evidence introduccd by the

State.” See McKnight v. Siate. 378 S.C. 33. 46. 661 S.L. 2d 334, 360 (2008).
The Applicant asserts that Counsel did not try to obtain any data as to the state of
intoxication of the driver of the other car involved n the incident, or seek the opinion of a

forensic toxicologist one that data had been obtained. This evidence would have been most

relevant to the seli-defense defense of the Applicant. The Applicant also asserts that Counsel did

not make a reasonable investigation of potential witnesses. of the facts and circumstances of the
case, of mitigating evidence. and evidence rebutling aggravating evidence of the State. The
failure to perform a reasonable investigation was deficient performance and was prejudicial to
the Applicant. There is a reasonable probability that, but for this error of Counsel, the result
would have been different.

il

IV.  Counsel failed to ensure that Applicant had the right to confront a witness against
him at trial, which was deficient performance and prejudicial.

The. prosecution offered into evidence a recorded conversation between Delia Nix, the
Applicant’s former girlfriend, and the Applicant at trial. During an in camera hearing, the Court
ruled that the conversation was admissible under S.C.R.E. 901. See Record. at p. 344. Applicant
“contends that the conversal,‘ion was testimonial in nature, as it was recorded by a'government
entity and the recording’s purpose was for use at a future trial. Applicant did not have the
opportunity to cross-examine Nix on the meaning énd context of her slalelﬁenls.

In Craswford v. Washington. 541 US. 36. 124 S.Ct. 1354 (2004). the United States

Supreme Court held that, under the 6™ Amendment confrontation clause, admission of out-of-
court testimonial evidence requires the unavailability of the witness and a prior opportunity for

cross-examination. Jd., at 68, 1374. Further, the Supreme Court noted that “[w]here testimonial

2011-CP-40-0190 ‘ 6of 8
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statements are involved. we do not think the Framers meant 1o leave the Sixth Amendment’s
protection 1o the vagaries of the rules of evidence. much less 1o amorphous notions of
‘rehiability’.” Id.. ar 61, 1370.

Here, the Court admitied the recording on the basis of reliability u11der the authentication
provisions of S.C.R.E. Rule 901. Crawflord had been the law of the land for almost four years,
and Counsel -made no objection under the 6" Amendment. The failure to object on this
fundamental basis was deficient performance and was prejudicial to the Applicant.

V. Appellate counsel’s appeal of the case was inadequate. and was deficient
performance and prejudicial.

Appellate counsel only appealed the conviction for possession of a firearm by a person
under the age of 21. See 07/27/09 Final Brief of Appellani. There were numerous issues that
.could have been appealed, given the Applicant’s conviction for voluntary manslaughter, and the
exceptions to the Court’s rulings that were taken by trial counsel. Because they were not made,
they were waived, and prevented any chance of Applicant from having his conviction for
voluntary manslaughter reversed.

The failure to appeal the other convictions was deﬁcienlpcrformance and was prejudicial
to the Applicant. There is a reasonable probability that, but for this error of appellate counsel.

the result would have been different. -

CONCLUSION

Counsel committed a multitude of grievous errors before and during the criminal trial.
These errors constituted deficient performance that was prejudicial to the Applicant. There is a

reasonable probability that, but for these errors of Counsel, the result would have been different.
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FFor the foregoing reasons. the Applicant has established ineftective assistance of counsel.
The Applicant’s request for post conviction relief should be granted. and the matter should be

remanded to the Court of General Sessions for a negotiation of a plea bargain, or. a new trial.

Respectfully submitted,

Rowland P. Alston HI

The Law Office of Rowland P. Alston {11, LLLC
1314 Lincoln Street, Suite 214

Columbia, South Carolina 29201

(803) 708-0460

Attorney for the Applicant

May 22. 2012
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

~—r e

IN THE COURT OF COMMON PLEAS
_ C/A No.: 2011-CP-40-0190
John J. Moore, Jr., #326455

Applicanf,
AFFIDAVIT OF DR. ROBERT BENNET

31

T

VS.

The State of South Carolina

Respondent

THE AFFIANT, AFTER BEING DULY SWORN, DEPOSES A‘ND SAYS AS FOLLOWS:

1.) Affiant: I, Dr. Robert Bennett, am a Forensic Toxicologist providing forensic
laboraf(ory testing service and toxico-logy consultation in South Carolina as a full time.
profession. | possess a Ph.D. degree in drUé science and also a Pharmacy degree,
both from the Medical University of South'.Caro.lina. | provide DNA testing and testing
for substances of abuse (illegal drugs and prescription drugs) and aicohol for Courts
in South Carolina and have been qualified as an Expert.Witness in drug and alcohol
testing and Forensic Toxicology in South Carolina courts.

2.) Purpose: The purpose of this Affidavit is documentation of the known édverse
behavior and cognitive reactions of alcohol, cocaine, and methamphetamine, alone
and in combination.

3.) Establishment of Drug/Alcohol use by Grover Derrick: According to the sworn

statement of Mike Lankford. on March 16, 2005, to a Richland County Sherriffs
Officer, Grover Derrick and he left a cookout (sponsored by Mr. Lankford) and reports

that on the way to the store, that "Grover and | smoked a small, sociable amount [of




methamphetamine]. "We pulled off of a side road and finished it off.” In his sworn
statement, Mr. Lankford was also questioned as to any other drugs that Grover has
been using. Mr. Langford reported that, he “had a smali amount of cocaine that
Grover and Stephanie (victim) used with (him]; and that Grover was always involved
in cocaine, even after Stephanie passed.” When Mike was asked if Grover got the
meth from him, he reported that “he got it from Kimberly (Mike's girlfriend). In the
investigation, Beth Lankford, the wife of Mike Lankford, reported that the night of the
incident (cookout) that “Grover was so drunk that he fell on lan (her 12 year-old son),
- as he was trying to walk out of the door (to leave)." According to lan, Grover could
not have driven, he was too drunk, he could hardly walk.” In his sworn statement,
Mike said that Grover drove anyway because Stephanie had a headache. This
testimony establishes that Grover Derrick was under the influence of
methamphetamine, cocaine, and alcohol at the time of the incident.

4.) Effects of Cocaine: Cocaine is a powerfully addictive drug, with a high relapse

rate. Cocaine causes intense changee in brain chemistry. Cocaine can cause
bizarre and violent behavior such as anger, aggressiveness, delusions, and
paranoia. (Prim .Care Companion J Clin Psychiatry. 1999 Aug;1(4):109-113).
Cocaine use produces a state of hyper alertness in which users are more likely to
perceive the acticns of other as hostile which can evoke a vicient response. In rare
cases, sudden death can occur on the first use of cocaine or unexpectedly thereafter.
Cocaine effects can vary between individuals and cén even vary within the same
person at various times. (Source: National Institute on Drug Abuse). Research has
shown even modest cocaine use may cause brain changes, that could contribute to
- or lead to addiction. (Journal of Neuroscience 20(18):7109-7115, 2000). Thereis no

safe level of cocaine use.
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5.) Effects of Methamphetamine: Methamphetamine is a powerfully addictive drug,

with a high relapse rate. Methamphetamine causes intense changes in brain
chemistry. (J Neurophysiol. 2012 May 16). Even in small amounts, psychological
effects include aggressiveness, irritability, confusion, and anxiety. (Arch Gen
Psychiatry. 2006 Jan;63(1):90-100). Substances with psychotomimetic properties
such as cocaine and amphetamines [e.g. methamphetamine], are widespread, and
their use or abuse can provoke psychotic reactions resembling a primary psychotic
disease. (Curr Drug Abuse Rev 2011 Dec;4(4):228-40). Habitual use of
methamphetamine may result in a toxic psychosis characterized by paranoia,
delusions, hallucinations and bizarre violent behavior. (Am J Psychiatry, 158(3): 377-
382, 2001). Commonly, the methamphetamine user feels invincible and
indestructible, and thus engages in risky, potentially deadly, behavior and activities
that normally would be avoided. (Drug Alcohol Rev. 2008 May;27(3):253-62). In rare
cases, sudden death can occur on the first use of methamphetamine or unexpectedly
thereafter. Methamphetamine effects can vary between individuals and can even
vary within the same person at various times. Behavior is unpredictable.
Methamphetamine can cause damage to the brain similar to that caused by
Alzheimer's disease, stroke and epilepsy. (Eur J Pharmacol. 2004 Jun 28,494(2-
5):183-9). Research has shown even modest methamphetamine use may cause
brain changes that could contribute to or lead to a seemingly uncontrollable
addiction. (Subst Abus. 2'008;29(3):31-49). There is no safe level of

methamphetamine use.

6.)‘Effects of Alcohol: Alcohol is a depressaht that is widely used and abused, often
leading to alcohol dependence. The consumption of alcohol leads to a state of

intoxication impairing brain function and motor skills. It causes clumsiness, delayed
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reflexes, irritability, and impaired judgment. It affects the part of the brain responsible

for controlling inhibition, which often leads to extreme behaviors such as violence and -

aggression. A study was conducted- on the relationship between alcohol consumption
and road rage. It provided evidence that the odds of 3 road-rage incident occurring
are greatly increased when the perpetrator or victim had recently consumed alcohol.
(J Stud Alcohol. 2004 Mar;65(2):161-8). |

7.)_Use in combination: The abuse of cocaine, alcohol, and methamphetamine have

been shown to cause cognitive difficulties that impair judgment and decision making
and each has been associated with the inability to inhibit hostile or dangerous
impulses. Cocaine, alcohol. and methamphetamine éa‘ch have their own mind-
altering side effects; the combining of any of these drugs increases the likelihood of
users engaging in risky or violent activifies. One study (Biology Psychiatry. 1998 Aug
15,44(4):250-9) showed that cocaine concentrations were greater in persons
following cocaine-alcohol administration Alcohol actually increased the levels of
cocaine in the body. Also, when taken together, cocaine and a!éohol interact to
produce a third drug called Cocaethylene, an active metabolite with a half-life three
times that of cocaine. The combined use of the two substances results in a more
intense effect on the brain. This interaction prolongs the effects of both cocaine and
alcohol. Cocaine cffsets the sedating effects of alcohol and the alcohol enhances the
euphoric effects of cocaine. Cocaethylene itself has a profound effect on brain
'function. (Biology Psychiatry. 1998 Aug 15;44(4):250-9)_. The use of élcohol, drugs,
and illicit substances causes suppression of psychomotor inhibition. which leads to
major behavioral disorders. The behavioral disinhibition indchd by either use or
misuse can cause humans to behave inappropriately according to a given

environmental situation. Affected persons tend to lose restraint over their social
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behavior and exhibit increased aggression and violént behavior. People that have
problems with substance misuse have an established role as a risk factor for violence
and have been related to aggressive driving and violence on the road. (Butters, J. E
Smart, R. G:, Mann, R. E. and Asbridge, M. 2005. Drug and Alcohol Dependence
80: 169-175).

8.) Ogi-nion: It is my opinion, to a reasonable degree of scientific and toxicological
certainty, that each of these substances can cause profound mind-altering effects.
These effects may not be dose-dependent or consistent, even within the same
individual, éspecia”y with  methamphetamine. Therefore, even a small dose of
methamphetamine, in the right circumstances, can result in an -unpredictable
occurrence of violent behavior or aggression. It was no'ted in. the Court transcripts
that Mr. Derrick admitted to chasing after the pick-up truék after shots were fired at
him. Mr. Derrick also admitted to not having access to any gun. So essentially, this
Creates a scenario where an unarmed man is chasing after a man with a gun, who is
shooting at him. This is a classic example of behavior of a person under the effect of
methamphetamine, exhibiting the well-known reaction of feeling invincible. It is my
opinion that a typically, an unarmed person not under the influence of
methamphetamine, would not chase after a person shooting at them, as this would
most likely create a confrontation resulting in escalated violence, pcssibly requiring
the original shooter to be forced to take a self-defensive action‘.

9.) Certification: | centify that the foregoing is true and accurate to the best of my
knowledge and recollection and my opinions are to a reasonable degree of scientific

and toxicological certainty.

FURTHER THE AFFIANT SAYETH NOT.

Ul




b [oAa [Fosrnit

Robert Bennett, R.Ph., Ph.D.

Subscribed and sworn before me on this 21°t day of May, 2012,

Eleanor G. Bennett, Notary Public, State of South Carolina
My Commission expires: October 31,2015
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CURRICULUM VITAE
Robert M. Bennett

BIOGRAPHICAL SUMMARY

Dr. Bennett holds two degrees from the Medical University of South Carolina: a Ph.D. (Doctorate) in
Pharmaceutical Sciences (drug science/incl. toxicology) and a Pharmacy degree. He is a Registered Pharmacist
and medical review officer for non-federally regulated drug and alcohol testing. Dr. Bennett is a full-time
practicing Forensic Scientist and has testified in many cases in various Courts as an Expert Witness and has
been admitted as a qualified expert in Forensic Toxicology, drug testing, alcohol testing, and DNA testing. Dr.
Bennett has provided numerous SC BAR-approved Continuing Legal Education (CLE) seminars.

As a Forensic Toxicologist, Dr. Bennett’s specialty is the application of the effects of substances on the human
body in legal cases. Dr. Bennett has been affirmed by Court Order as an Expert Witness in Toxicology.

drug interactions, drug overdoses, herbals & dietary supplements, drug withdrawal syndrome, hospital errors,
laboratory test result/procedure challenges; Environmental Toxicology such as mold, fungus, lead paint,
pesticides, herbicides, latex, insect bites, and animal bites; Occupational (Industrial) Toxicology such as
chemical exposure, solvent exposure, vapors, asbestos and other carcinogens, industrial gases, heavy metal
exposure to cadmium, lead, manganese and chromium, drug testing in the workplace; Criminal Forensics such
as poisonings, drugs/alcohol and driving (DUI, DWI), blood alcohol back calculations, sexual assault analysis,
semen/sperm analysis, microscopic hair and fiber comparisons, DNA mapping, handwriting analysis/forgery
(Questioned Document Examjnationl), fingerprinting, gun shot residue, and forensic evidence re-examination.

Dr. Bennett’s extensive experience is in DNA testing, drug and alcohol testing, and testing for toxic substances,
chemicals, medicines and abusable substances for civil, criminal, domestic, DSS, and federal cases. He founded
Charleston's first drug and alcohol testing company over 18 years ago and has directed, performed, and/or
reviewed over 29,000 drug and alcohol tests. Dr. Bennett has provided numerous DNA tests for Criminal cases,
Paternity, Grandpatemity, Siblingship, other genctic relatiorships, DNA mapping for Estates (Probate), and
Axncestry testing (determination of racial mix). Dr. Bennett ;s the Toxicology Advisor to Charleston County
Drug Court. Dr. Bennett was the Toxicologist oversecing the S-year construction of the largest cable-stayed
brnidge in North America (2001-2005 Charleston, SC). Dr. Bennett introduced Carbohydrate Deficient
Transferrin (CDT) testing for legal use (to detect heavy alcohol use) and is the only forensic provider in the
state. '

CONTACT DATA
Address: P.O. Box 32391
Charleston, SC 29417

Phone: (843) 571-7488

Fax: (843) 769-5338

E-mail: RobertBennettPhD@Gmail.com

EDUCATION

1985-199] Ph.D. in Pharmaccutical Sciences (drug science/incl. toxicology)
Medical University of South Carolina
Charleston, Sou:h Carolina

1977-1980 B.S.in Pharmacy (Pharmacist)
Medical University of South Carolina
Charleston, South Carolina

1975-1977 Psychology Major
' College of Charieston

Charleston, South Carolina
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1993-199¢

1985 - 1993

198% - 1992

1981 - 1985

1981

1980 - 198

1980 - 193]

1979

1991 -present

‘CURRICULUM VITAE Page 2
Robert M. Bennett
PROFESSIONAL EXPERIENCE
1991-present President, Director, and Founder
Medjcal-Legal Services Independent Laboratory Services
(Forensic laborat

ory service and F

orensic consulting service)
th Carolina

C harleston, Soy

Vice-President and Founder
American Drug Testing

(Workplace drug testing laboratory service provider and administrator)
Charleston, South Caroling '

Vice-President and Co-Founder

aceutical Marketing Alliance

lonwide pharmacy provider for specialty pharmaceuticals)
Charleston, South Carolina

Vice-President and Co-Founder
Serotonin Internationa Industries, Inc.

(A development stage pharmaceutica] R&D company)
Charleston, South Carolina

Director of Pharmacy and Sterile Products
LV. Therapy Associates
(A medication infusion therg
Charleston, South Caroling

Research Pharmacist 11

The Upjohn Company (now Pfizer)

(A Fortune 500 worldwide pharmaceuticy] company)
Kalamazoo, Michigan

Faculty Pharmacist
Medical Univers;
Medica] Univers;
Charleston, Sou

Py provider)

ty Family Practice ph
ty of South Carolina
th Carolina

armacy

Hospital Pharmacist
Medical Univers;
Medical Universi
Charleston, Sou

ty Hospital
ty of South Carolina
th Carolina
Manufactun‘ng Pharmacist
Pharmaceutical Development Center
Medical University of South Carolina
Charleston, South Carolina
Research Chemist _
College of Pharmacy
 Medical University of South Carolina
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Robert M. Bennett

ADDITIONAL TRAINING
2008

2008

2006
2005

2005
2003
2002
2001
1994
1993
1992
1989
1687

1985

1985

- 1984

s

Page 3

Laboratory Training, Detection in Hajr of a Single Exposure to Drugs. Dr. Pascal
Kintz, of ChemTox Laboratories, Strasbourg, France.

Manufacturer Training: HIV detection by oral fluid, blood, or plasma. E
Ramirez, of Ora-Sure Technologies Inc., Mt. Pleasant, SC.

TeleSeminar: “State Drug-Testing Laws: Direct Answers to the Most Common
Questions”, William F. Current, Science and Technology Employer Solutions,

H

of Quest Diagnostics. Charleston, SC.

TeleSeminar: “Workplace Drug Testing: Beyond the SAMHSA-5”, Dr, Barry
Sample, Director of Science and Technology for Employer Solutions, of Quest
Diagnostics. Charleston, SC. - ‘

TeleSeminar: “How to Work With Your MRO”, Robert Swotinsky, MD, of the
Fallon Clinic, Charleston, SC.

Classroom Training, five weeks: “S.C. Guardian ad Litem Program”, Office of
the Governor, State of South Carolina. Charleston, SC.

Seminar: “Integn'ty and Ethics in Law Enforcement”, U.S, Dept. of Justice,
Charleston, SC.

Seminar: “Judges and Attorneys  Substance Abuse and Ethics”, Medical
University of South Carolina, Institute of Psychiatry, Charleston, SC.

Short Course: "Implementing a Clinical Research Program" Annuai AAPS
Meeting, San Diego, CA

Seminar: US Dept of Justice, “Violence in the Workplace™, Charleston, SC.

Factory Training: "Monoclonal Antibody Immunoassay Methodology for Drugs
of Abuse Using a Robotic Clinical Chemistry Analyzer", Roche Diagnostic
Systems, Walterboro, SC.

Factory Training: "'DiaJog Systems Computer Searching”, Dialog, Inc.
Charleston, SC. '

Short Course: "The NDA Process”" 2nd Annual American Association of
Pharmaceutical Scientists Meeting, Boston, MA.

Short Course: "Technical Wniting", Upjohn Training Program, Kalamazoo, MI.

Short Course: "Novel Drug Delivery Systems", 132nd Annual American
Pharmaceutical Association Meeting, San Antonio, TX.

Factory Training; “Theory and Pharmaceutical Applications of Thermal
Analysis-TGA, DSC, DTA", Perkin-Elmer/American Chemical Society Short

Course, Kalamazoo, MI.
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Robert M. Bennett .

1983 Factory Training: "Quantita;ive Analysis (of Drugs) using HPLC", Waters
Associates Liquid Chromatography School, Milford, MA.

1982 Chemistry Short Course: "Polymer Chemistry", Virginia Polytechnic Institute,
Blacksburg, VA

PUBLICATIONS
Nelson KG, Smith SJ, Bennett RM. "Constant-Release Diffusion Systems", In Controlled Release Technology, PI

Lee and WR Good, Eds., ACS Symposium Series 348, Washington, DC, 1987, pp. 324-340.

Roseman TJ, Biermacher 1], Bennett RM, Tuttle ME, Spilman CH, Baker RW, Nelson KG. "Design Criteria for
Controlled Release Delivery System of Carboprost Methyl", Journal of Controlled Release 3:25-37 (1986).

Spilman CH, Beuving DC, Forbes AD, Roseman TJ, Bennett RM. "Transdermal Administration of (158)15-
Methy! Prostaglandin F2 alpha Methyl Ester to Rhesus Monkeys", Journal of Pharmaceutical Sciences.
73(2):282-283 (1984).

Spilman CH, Beuving DC, Forbes AD, Roseman TJ, Bennett RM, Biermacher JJ, Tuttle ME. "Menses Induction
in Rhesus Monkeys Using a Controlled Release Vaginal Delivery System Containing (158)15-Methyl
Prostaglandin F2 alpha Methyl Ester", Fertility and Sterility, 42(4):638-643 (1984).

Roseman TJ,. Bennett RM, Biermacher JJ, Tuttle ME, Spilman CH. "Design Criteria for Carbopost Methyl
Controlled Release Devices", Proceedings of 11th International Symposium on Controlled Release of
Bioactive Materials . W.E. Meyers and R L. Dunn, Eds., Ft. Lauderdale, FL, 1984, p. 80. :

PRESENTATIONS

“Drug Testing and Results”, Guardian ad Litem Continuing Legal Education Seminar, Children’s Law Center,
Columbia, SC, October 9, 2009, :

“New Forensic Testing for. Alcohol Detection”, South Carolina Association for.Justice 2009 Annual Convention,
South Carolina Bar Continuing Legal Education Seminar, Hilton Head Island, SC, August 6, 2009.

“Drug Litigation in South Carolina-Forensic Drug Testing: Regulatory and Ethical Aspects of Drug and Alcohol
Testing”, South Carolina Bar Continuing Legal Education Course No.:09-29, Columbia, SC, May 8, 2009.

“Blood, Sweat, and Tears — What to test when drug and alcohol testing is needed.” Continuing Legal
Education seminar, Women’s Lawyer Association, Charleston, SC, October 16, 2008.

“Children’s Issues in Family Court, Drug Testing-Effectively using available testing in custody cases’’, South
Carolina Bar Continuing Legal Education Course No.:0108-10, Columbia, SC, March 28, 2008.

“Meth Mess”, CBS News Affiliate WSPA, Television Channel 7, Investigative Report, 6 o'clock News,
Spartanburg, SC, Air date- February 18, 2008.

“Advances in Forensic Science”, Charleston School of Law student body, Moderator: Theresa M. Wozniak,
Charleston, SC, February 13, 2008.

“New Forensic Tests for Domestic Cases”, Dorchester County Guardian ad Litem Program, Continuing
Education, Summerviile, SC, Apnl 24, 2007. :
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“Panel Discussion og Drug Testing for Family Court Cases”, Charleston County Family Court Bar, S.C.
Continuing Legal Education Course No. - 263578, Charleston, SC, November 17, 2006.

“Forensic and Medical Experience with %CDT (Carbohydrate Deficient Transferrin): A New Blood Test for
Heavy Alcohol Use. Judges and Attorneys Substance Abuse and Ethics Seminar, Continuing Legal Education
" Course, Medical University of South Carolina, Charleston, SC, December 2, 2005.

“Forensic Toxicology - How to use Toxicology in Workers® Compensation Cases”, Continuing Legal Education
Course. South Carolina Trial Lawyers Association 2005 Annual Convention, Hilton Head, SC. August 4, 20053,

“The Truth About Drug Testing”, Dorchester County Guardian ag Litem Program, Continuing Education,
Summerville, SC, February 2. 2005

“The Truth About Drug Testing”, Charleston County Department of Social Services, Charleston, SC, January
i8, 2005, : .

“Alcohol and Substance Abuse Testing”, Judges and Attomneys Substance Abuse and Ethjcs Seminar,
Continuing Legal Education Course, Medical University of South Carolina, Charleston, SC, December 3,2004.

“Supervisor Training; Recognizing Drug and Alcohol Abuse in the Workplace”, Palmetto Bridge Constructors,
Inc, Charleston, SC, September 23 2004, .

“Carbohydrate Deficient Transferrin (CDT) Protein Testing for Heavy Alcohol Use”, Charleston County Family
Court Bar Liason Meeting, Charleston, SC, June 23 2004, '

“Urine Drug Testing, Hair Drug Testing, and DNA Testing for Forensic Cases”, Task Force Meeting,
Lowcountry Children’s Center, Charleston, SC, April 16, 2003,

“DNA Testing, Drug Testing, and Forensic Analysis”, Women Lawyers Association (WLA), Charleston, SC,
May 15, 2002

“The True Benefits of Drug Testing in the Workplace™, Tri-County Human Resource Management Association,
Charleston, SC, February 17, 1997

“Implementing 3 Drug Testing Program for County Government Employees”, Colleton County Council
Meeting, Walterboro, SC, September 3, 1996.

“Understanding the Consequences of Drug and Alcnhol Abuse in the Workplace™, Walterboro City Government,
Walterboro, SC, July 30, 1996.

“Supervisor Training; Recognizing Drug and Alcohoj Abuse i the Workplace”, James Island Public Service
District Charleston, SC, May 21, 1996 :

“Undersmnding the Consequences of Drug and Alcohol Abuse in the Workplace”, James Island Public Service
District, Charleston, SC, April 10, 1996 ‘

¥ N S s
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SAMPLE CASE LISTINGS oF DR. BENNETT
(CONF[DENTIAL)

- DNA Patcrnjty determinan'on from deceased Alleged Father Autopsy DNA, Tommy J., Probate Cour, Charleston, SC,
August 2009 (Tmstee).

-DNA Paternity detemmination from deceageq Alleged Father Autopsy DNA, KipB, Probate Coun, Charleston, SC,
May 2009 (Trustce).

- Cognitive Impairment & Subsequent death relategd to Methylene Chloride €Xposure, WCC, Elton E. Greenville, SC April
2009 (Plaintifr)

>

[ Court Martjy) of Naval Officer, ChrsH Drug offense, Marine Corps Air Station, May 2008 Beaufort, s¢ (Defense)
- Detection of single drug ¢xposure in hair, Smith R., April 2008, SLrousburg, France, (Plainliﬂ)
-DNA Sibh’ngship Analysis, Estate of Mondej] C., Jacquelyn B, Rolesw’“e, NC, April 2008 (Plaintiff)
- Handwn’ting Analysis (Questioned Document) on defamatory letters, Pierce F, 2008, Chnrleston, SC (Plaintfy)
- Swabbing of home for Mcthamphetanu’ne, Meth Lab, \VSPA-TV, Grcenvi”e, SC, Jan. 2008 (Media)

- Salmonei), poisoning by Peter Pan brand Peanyt Butter, Detection of Salmonelia in product, 2007, (numeroys clients),
Goose Creek, SC (Plaintiﬂ)

" - Humap saliva detectjon on child’s underwear, Aggravated Sexual Battery, Orgj Copulation of 4 Minor, Thomas N,
2007, Roanoke, VA (Defensc)

- Effect of Prcscn’ptjon drugs on the WCC death of Danjej A, 2007 Spananburg, SC (_Defense)

- Effect of Marijuang and Cocaine oy, causation of WCC leg injury, 2007 Spaxmnburg,—Sﬁ(Dcfcnse)

- Fin SCrpnt Identific:
————'é’ .
(lenuﬁ)

T N ——
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Robert M. Bennett

- Human semen detection on child’s underwear, Aggravated Sexual Battery-minor chilg Ani P, 2007, Roanoke, vA
(Defense)

- Female DNA extraction from male underwear, Private adultery case, 2006 Bull Head City, AZ. (Plaintiff)

(Defense)
- Cardiomegaly or chemical exposure, WCC, Wrongful death, Moare v. Santee Cooper, 2006, Charleston, SC (Plaintiff)

- Determination of psilocybin (Mushroom haJlucinogen) in a hair specimen, Family Law, 2006, Charleston, SC (Defense)
- Anoxic brain damage, solvent €xposure, WCC, Gary G. v. Powers Printing Co,, Spartanburg, SC 2006 (Plaintiff)

- Evaluation of Amphetamine levels to detemu'ne drug abuse of Adderal, Kristen L., Family Law, 2006, Charleston, SC
(Defense)

- Segmental assay of hair to determine time of cocaine use, J. B., Family Law, 2006 (Defense)

- William G v. Americast Concrete, WCC Asthma injury of silica, chromates, tobacco, marijuana, Charleston, SC 2006
(Defense)

- Effect of OTC ephedrine from China on a hair drug test for methamphetamine on Travis P., Nucor Steel, Huger, SC 2006

(Employment)

- Effect of Coca based Herbal Supplement on Cocaine+ urine drug test of Omar G., Probation & Parole violation, Miami, FL
2006 (Defense)

- Effect of Alcohol containing OTC product on Alcohol test results of Deidre T, Dept. of Social Services, Charleston, SC
2006 (Defense)

ial Services, Hilton Head, SC 2006

- Back calculation of blood alcoho] concentration of Alonzo M., causation of automobile accident, Goose Creek, SC 2006
(Plaintiff)

- Effect of dilution on urine drug testing results, Janelle H., Dept. of Social Services, Charleston, SC 2006 (Plaintiff)

- Drug use evaluation 1o support Writ of Habeas Corpus in United States District Court to overtum murder conviction,
March 2005, Charleston, SC. (Defense) '

- Chemical exposure, WCC, Moore v. Johns Manville & Hoechst-Celanese Lorp. 2005, Greenville, SC (Plaintitf)

F 372 wttimmmmtmns oo
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- Fraudulent misrepresentation of identity of Carsheme D, by unknown individual to defeat Court Ordered drug testing,
Summerville, SC 2005 (Judge’s order)

- Automobile fatality, evaluation of cognitive skills vs. motor skills at the time of the accident with 3 high blood alcohol
concentration, 2005, Charleston, SC (Plaintiff)

- Narcotic drugs and alcohol interaction evaluation, Family Law, March 2005, Charleston, SC (Plaintiff)

- Cocaine use detection in parents of minor child, State of New Jersey, Dept. of Human Services, March 2005,
Charleston, SC (Plaintiff)

- Narcotic drug cognitive impairment re: the Estate of William P, Last Will contest, 2005, Charleston, SC, (Defense)

- Chronic Hypersensitivity Pneumonitis (CHP) caused by the drugs Isoniazid and Rifampin. March 2005, Charleston, SC.
(Plaintiff)

- Establishing Grandpatemnity with DNA testing after the death of the alleged father, March 2005, Charleston, SC.
(Plaintiff)

- Pesticide poisoning of an employee of S.C. Dept of Transportation. WCC, Feb. 2005 (Plaintiff)
- Drug therapy & blunt force trauma effect on Hepaitis C, WCC Jan. 2005, Charleston, SC. (Plaintiff)

. Salmonella food poisoning. Edwin L. Hood v, Angler’s Mini Mart dba Church’s Fried Chicken, October 2004, Monck’s
Comer, SC. (PlaintifT)

- Wrongful death by Versed® drug overdose in a local outpatient Orthopedic office. August 2004, Charleston, SC
(Plaintiff) ’

-Physical injm}; leadirg to ALS, Leila C-J v. Charleston County Dept. of Social Services, establishing Causation, WCC,
July 2004, Charleston, SC (Plaintiff) ’ )

- Toxicological Investi gation into the death of Palmetto Bridge Constructers, Inc. employee Miguel Rojas Lucas, 2004,
Charleston, SC. (Defense)

(Plai‘ntiﬁ) A

- The Citadel v. Jason K. (Mediation) 2004, Drug test evaluation, establishing causation, (Defense)

- The Citadel v. Jason P (Mediaﬁc;n) 2004,Drug test evaluation, establishing causation, {Defense)

- The Citadel v. Marion F. (Mediation) 2004, Drug test evaluation, establishing causation. (Defense)

- United States Coast Guard v. MK3 Officer Ian S, Drug test evaluation and re-test. October 2003, Charleston, SC.
(Plaintiff)

- United States Department of the Army v. Major David T., Separation Board Hearing, Drug test results, October 2003,
Charlotte, NC (Defense)

- Microscopic morphologic hair comparisons, Ira B., Wrongful termination, 2003, Charleston, SC (Defense)
-Toxicological [nvestigation into the suspicious death of John Dice M, 2003, Chambershurg, PA. (Plaintify)

- Murder triaf of State of S.C. v. Antwon Goodwin tria] for the murder of Dewanye Brown, Crime Scene Reconstruction
and Bullet Trajectory Analysis, 2903, Charleston, SC. (Defense)

DNA Analysisevaluation of suspect Jerome C. for the rape and robbery of Margaret S, 2003, Darlington, SC (PLunuff)
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, North Charleston, Sc (Defense)
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STATE OF SOUTH CAROLINA) DATE: J'/"/‘C’.Sm
: S.S.
COUNTY OF RICHLEND TIME: i/

Personally appeared before me, this date, an officer duly and
legally authorized to adminsjister oaths in the above-pamed county and sgtate
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This statement was made in the Presence of €K Say ..
of the Richland County Sheriff's Department.

I make this statement of my own free will and accerd, without reward or
intimidation. All of the above is the truth, the whole truth, and nothing
but the truth, so help me God.

, .
SWORN TO AND SUBSCRIBED BEFORE ME _ A/Z 4 /
THIS DAY OF . 19_ . SIGNED: X 7 At Gk

WITNESS: "'/W/

7

WITNESS:

NOTARY PUBLIC FOR SOUTH CAROLINA
MY COMMISSION EXPIRES

Page ( of ¢ Ppages.
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WITNESS STATEMENT
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This statement was made in the Presence of &L ﬂf;vu/a;

of the Richland County Sheriff's Department,

I make this statement of my own free will and accord, without
‘reward or intimidation. All of the above is the truth, the whole truth, ang
nothing but the truth, so help me God.

SWORN TO AND SUBSCRIBED BEFORE ME f/Z/
SIGNED:X_7//F ¢

THIS DAY OF 19 .

WITNESS: A//% -

WITNESS:

NOTARY PUBLIC FOR SOUTH CAROLINA
MY COMMISSION EXPIRES

Page Z- of é Pages.




WITNESS STATEMENT
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(CONTINUED)

DATE : /ey TIME: /(%/€

- . e i gy
7"/‘, f/‘”j <, { TS Al 5"2// —,//}1,/ C;{/‘(L,y/,v I (;.s?u,——’c. 2y S < //7/;":’4-1

< s
. o
FepBgmic _apns 5L

7
& tbe v 7
4 Z aéi;«}' ,Aiweiﬁ
) é% & ot Ny A ewm./??wzﬁ Conirvom o EF oo
(gzvc;{ e VS it iy >
/ AL N VA
0O 9f r, - // Love 7L AL i d 7
/Q Lhe.s

7 A ~
7
ﬁ ﬂ/»/’ {,{/’/’/‘V\/’/v < ("'7.1‘. 1/21..\ fda) K—’//Z ;-‘.KZ—:G). C, 7 e’ 7 .
: — 7 _ 7
Zﬂ 2 /6/"/ "‘/“ 7Z/w"2é~ 41. 57-»7“ ya -/~. &:—Jﬂa k,/a .(;'-"b{ . _//-v,/qn Evg § S
. 7 . 7
Z 47/7 s !ﬂe—) - Moy 4 pid P Il //‘/*‘?/-m 4 /ﬂr-—a«/ [ (jcf’ﬁ-"iz’z}’é/,
7 S 7 7 e 7

/7 /'4bﬂffﬂv‘r~7 / & 3o So 2z < 5o &5

-
g

&? lZ’Ay /l-;fu:/ 4 o <7 i, N .ev,/l/ [ e //K . i ¥ wrp c“/;». I / 5/;’\’9,4 ,{;'/v/l;_
7 » 7

’ éawcxi ?
A e 5 //’ e

This statement was made in the presence of & LS 2oz o
of the Richland County Sheriff's Department. - :

I make this statement of my own free will and accord, without
reward or intimidation. Al] of the above is the truth, the whole truth, and
nothing but the truth, so help me God.

SWORN TO AND SUBSCRIBED BEFORE ME - ;Zé;// ¢%§77////
. THIS DAY OF 19, SIGNED /745; ity i
S WITNESS: ﬂzziig;:gi:?ééfi::____w

[y

WITNESS:

NCTARY PUBLIC FOR SOUTH CAROLINA
MY COMMISSION EXPIRES

Page 7 of 4 Pages.
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WITNESS STATEMENT
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This statement was made in the presence of &< 'I{Z'Q-’:wt-!

. 0f the Richlanc_i County Sheriff's Department.

I -make this statement of my own free will and accord, without .
reward or intimidation. All of the above is the truth, the whole truth, and
nothing but the truth, so help me God.

. 7 T .
SWORN TO AND SUBSCRIBED BEFORE ME ééz;zfiﬂbi///:}zégffﬁ
THIS DAY OF 19__. SIGNED y<z /¥ Vﬁgi;/ﬁ?ir
 WITNESS: <ffff:izg;}éﬁfffi:—-_..__"

WITNESS:

NOTARY PUBLIC FOR SOUTH CAROLINA
MY COMMISSION EXPIRES

Page & of( Pages.




WITNESS STATEMENT
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This statement was made in the presence of ¢£7/<% 4?25&4¢w
of the Richland County Sheriff's Department.

I make this statement of my own free will and accord, without
reward or intimidation. All of the above is the truth, the whole truth, and
nothing but the truth, so help me God. :

SWORN TO AND SUBSCRIBED BEFORE ME %///
THIS DRY OF __l9__. SIGN%/,A\c:ff::ié:ji

WITNESS:

WITNESS :

NOTARY PUBLIC FOR SOUTH CAROLINA
MY COMMISSION EXPIRES

Page Sof € Pages.
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WI TNESS STATEMENT
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This statement was made in the presenée of C”/é pfq@__,,ﬁ
of the Richland County Sheriff's Department.

I maAke this statement of my own free will and accord, without
reward or intimidation.” All of the above is the truth, the whole truth, and
nothing but the truth, so help me God. -

7 L
SWORN TO AND SUBSCRIBED BEFORE ME ;fi?Zf/f .//{;2( y
THIS DAY OF 19 . SIGNEDA X ,55é122%?,/422?%?
WITNESS: ‘4=<;;JEE?L .

WITNESS:

NOTARY PUBLIC FOR SOUTH CAROLINA
MY COMMISSION EXPIRES

Page ! of( Pages.
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Statemen: of

Grover "Gene" Derrick
5928 Hwwv 215 South
Jenlinsville. SC 29045

Mede at
Columbia, South Caroling, this 18 day of October, 2004 a1 1620 hours, in the presence of [nv.
Faust of the Richland County Sheriff's Depariment.

I, Gene Derrick, undersiand that | have the right 1o remain sileni. Anything I say can be used
against me in court. I have the right to 1alk 10 a lawyer for advice before you 2sk me any
questions, and to have a lawyer with me during any questioning. If | cannot afford a lawyer, one
will be appointed for me before any questioning, if I wish. If I decide 10 answer quesiions now,
without a lawyer present, ! still have the right to stop answering at any time. I also have the right
to stop answering at any time until I talk o a lawyer.

Do make the following statement;

Q= Inv. Faust

A= Gene Derrick

Q= Can you tell me what you did Seturday, Oct. 16, starting around midday?

A= We got up, had breakfast, loaded up the kids & went to the Bamyard flea market on
Highway ] in Lex. Left the flea market around 4 o’clock, and went 10 Mike Lankford’s
house. We started cooking around 6 to 6:30, steaks & potatoes. Ate dinner. It was me,
Stephenie, my 2 boys Zack & Cody, Mike, his girlfriend Kim, and their kids. He has a
boy and she has a girl. Finished eating dinner around 10:30 PM, I had a couple of drinks,
4 to 5 beers & a margarita. Left there around 12 o’clock. Stop at the Citgo station on
302. Tbought 4 packs of cigareties. Stephanie stayed in the car with the kids. Left the
Citgo, and went o Hwy. 6, & got on 1-20. We are talking about making our wedding
plans going down I-20. Came up on a truck in the middie jane 2t Broad River and 1 20.
It was a dark colored, possibly black, Chevy truck, step side, shot bed, 99 to possibly a
2000. No sliding glass back window, it was a solid rear window. No markings on the
tailgate. I passed them in the slow right lane. 1 was doing about 70-75 with the cruise
control. I passed the truck, and got t6 the driving range, which is off to the right of the

I have made the foregoing statement freely and voluntarily without fear, threat, promise or reward -

or hope of reward of any kind. /

Wimess: Signed: POLFETEA (7 //ﬁ; 7
This is to certify that I have read or have read to me the foregoing statement consisting of 5
pages and a true copy has been given to me this _1 % day of Jede b , 2004

Sworn 10 and subscribed before me / / /
This /8_day of _(JeAw e 2004 Signed Szzep il /{;,7 A
b LG

. l 1 lace
Notary Public for South Carolina
My commission expires_07 L1702 0. Page |

Witness:




hz‘ghwa}'. ! noticeg in the MITOr thy, the lights Were COming bac) up. Passenger side of
the tryel: £01 10 the driveris side reay door. | heard."“;lmﬂmLS_, about 4 ors j looked Ovey
and saw gy, &I that hag his Shoulder all the Way acaing the door I'thinj; dropped the
Passenger g 9¢ of theToag. The'trucy; Was to my lefi, Mavhe Splitting e far
lane apg the middje lane, Mmavbe 154 20 fee; away. Tha tuck went ¢4 the Outside fy5;
the midd]e lane, The ruck wag Mavbe 10 ¢, I5 feet ahead of me z that
lime. J Siaried chasing them, The trycj Cut back 2Cross. We B0Lup i the Montigelj
Roag EXit and he Stuck wha, looked like hJSheﬁ arm ))Lr‘ the Window and stareq shootmg
alus agaip Rig ;
It woulg be the $ame pattern When we g0t on up 1o Where iy, CAT rengy Sign is off the
right side of the road, he gp,q, aboui the SAme amoyp; Of timeg, He wag 5 £00d 20 10 5
Teet ahead of me. He Was coming back across the high\’.'ay [0 the sigyw lane, ang I'wag
already there, The tryck &0t of op Fairfielq Toad, 190 5 right op Sharpe Road. | lost
Sight of him for about 3 (o 4 seconds, When I'oppeg the hi]j. I'saw him hang 4 left on

Q= Ay the time of the shoorings, What were You doing & Was yopur Window D_Or down 9
. - . . . . \\‘ )
A= We Were talking about the Wedding, she had jug; hanaw_o throw

Qui the Window, Her Wmcﬁiow wil] not roHdov,fn, theng_)gtor IS broke. | t\){r_gﬁk \};g .

Cigarette Out. | hagd my lefi arm on the door, | had about ™o more draws on my Cigaretie
B - = . N . \‘\‘

0 Tog o el m\\“\“‘ S

A= At tha time When | threw hep Cigareqte out, [ am Pretty syre ;; Was only 2bout hayr
Way dowp but roiled ¢ the rest of the Way dowry With my left apg esting op the
Window seal.mmm en the Shore nec

Ots ha Dened.

escribe the peon ruck that sho al yoy?
A= The driver IOQL'e;d,zQ be a black male, He did not have hat o, It lookeg {o be bushy
hair. The Passenger v the shooter, he looked to be black When 1 passed him, | Iooked
Onm— . ) -
d. .

Wi tness: i
Wi lness: ]

This js 1g Ceriify thay | have regq Or have regq 1o me th
Pages ang 4 true copy pag been given o me this_[g day

Swom 10 and Subscripeg before me
This {$ day or e oy . 2004

Lov, A A
Notary Publjc for South Caroling i
] res U7ZYZ¢C’/51.

My Commissjon expj

S

——oxg T




£ %as a blag) Mmale. He Wag Probaply hi
¢al short. If ] saw 4 Picture of kj;
e getiing Off Fairfiely R

ck him Out. When
Oad and fe passengep:. side door Was facing
£00d Joolk a¢ the gy He was Iooking back ai me 10 see |
Whenllall ed ( ! 185 nip}

-~ 10 voyu Ine ol
A= Shanl.,., : ;

\
-] havi

Bde the foregoing Statemeny freely
or hOlfreward of .

|

ithout fear, threay, Promise or
Witne|

\ Signed: 7
Wimes‘; :
TMSG;:\\\\\\\“\\\‘N

Y that | have read or pgy, to he 7, ine } Sist] 3 o
pages al copy b i hz: e reatg. r/ngnz o,reio‘rlci_fzﬁinlenz consisiing of

! ‘1 &iven to me is ayo 3 .
S\VO 1]

. 2004
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[ €d be I
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|

. 2004
g

Notary Pubul.h Caroling
M)’ commt .

ires 0> 2 Yz C*Q
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INFQ, INC.
Investigations

Post Office Box 5415
Columbia, SC 29250
phorne (803) 331-1968
fax (803) 781-8597

. Jokn Josepk Moore Kepori
January 24, 2008
Beth Lankford
235 Sandspur Road

Pelion, South Carohina 29123
(803) 894-9871

This moming, 1 conducted a telephone interview with Beth Lankfo

currently serving time in North Casolina. Beth informed me that 'iv’
about Stephsnie, Beth indicated that he would sometimes czll her (S !

.sion from the way Gro ver talked
that Stephanie Was much younger and that Grover wias pretty much[g

but did know Grover Derrick as he worked with Mike at Gregory Eleq
his girlfriend. He mentioned thet they had 2 boys. ltwas Beth’s imp

lives and that Stephanie was more interested in getting married tha
known Grovzr for a few months before she discovered that Mike

business—found a bag of cocaine on the night stand and lef him aroy

Afier Mike and Beth splitup, Beth wried to sec Mike as little as possib
old son. 1an, (he has special needs) they did see each other. Onthe

was about 6:30 A.M., and Mike began banging on Beth’s door. MikBk
visitation (Jan had been at Mike’s house for the weekend) and was ¢j§

if she had heard the news and when she asked what, Mike said “So
killed.” Mike went on o say that the viotim had been Grover’s girlfrie
Grover calied him (Mike) and said, “Stephanie is dead.”

Later on that day, Beth spoke with lan about the weekend and asked 3

Mike had gotten & phone call early, early that moming and that he (11§

Still later that day, Beth was watching the news and lan turned to he

indicated that he knew the time tecause he was watching Futurama

her house) on Mike's ] tvon the couch. The program had just come Off

2 kids were leaving. Grover was £0 drunk that he fel) on lan as
According 10 lan, Grover could not have driven, he was too drunk,

-1-

s oy ik ool st A ek ok S e

™

S ot act d oo ap it Mot cly

1
y

. wife of Mike Lankferd who is

i ad never met Stepharie Dover,
+c. When asked how Grover felt
phanie) his wife and other times

e boss of what went on in their
b5 rover was. But, Beth had only
b s heavily involved in the drugs
L4 April 14, 2004,

E but because they have a 12 year

48 ndsy moming of the incident, it

had brought lan home from hss
fremely upset. Mike asked Beth
Econe at my house last night got
€ Stephanie. According to Mike,

& hat had happened. - lan said that
ike) had been upset ever since.

. ving thst the news reports were

time the news was saying. 1an
Beth won't let him watch that at
R hen Grover, Stephanie and the
k was trying to go out the door.
{ could hardly walk.

not true. When Beth asked what was not true, Tan said a “bunch” £ it. lan told Beth that Grover,

Stephanie and the kids had left Mike's house at 11:00 P.M., not thig

(ol




The more Beth thought abowt the situation and heard the co icting stories that Grover was
giving—aho 1t when he had first aid thet the shooter was in & dark coJL-red car end that they had been shot
et and he hed followed the car off of the road, then thet the shooter HEd been in a big dark pick-up truck
(Mike owned & similar truck)--the more concerned she got. ,

Beth knew that Mike kept in touch with Grover because of commess that Mike would say. It seemed
that Grover had recovered really well, even getting a new girlfriend f:bout 2 months afier the incident.
According to Beth, Grover went right on living the way he had beefy

3

Eventually, Beth contacted the authorities end told them about the in msistences in what Ian wis saying
and what Grover was saying. The police actually celled her in and fgowed Beth a cd of the parking lot
where Grover pulled in. It showed him running inside, yelling that “fae’s been shot.” At the beginning
of the tape, though, & dark colored truck was shown following a cf§ similer to Grover's past the gas
station going down a frontage road. About & minutes later, the sa ! car came back to the gas station

from the opposite direction and thut was when Grover got out to tell i the shooting. Beth informed me
hen Grover was telling. All Beth

that basically the police were saying that there was more to the sto
could say atout the truck wes “it’s not Mike's.” Mike drove a Chevigiind the one on tape Was like a big
Dodge ram-it had a rounded front. ]

Because of the inconsistent times that Grover told the police, Beth Si:pects that perhaps he, Stephanie
,vent wrong causing the shooting.

and the children made a drug stop after leaving Mike’s and something®

Beth believes that whoever did kill Stephanie deserves the death pe . Ity, but “it is extremely uniikely

that they have the right person.”

#*Special Notes**

1. Mike was muling dirugs for someonc: in North Carol.
2. Mike's house was about 20 minutes from where the Ehooting occurred.
3. " Neighbors of Mike’s would call Beth asking if she co £ d do something about the parties

Mike was having.

b (does not know her lastname).
lf' ] . [IEVIET R~
1gs and her father was i1 jail for

& or 3) moved in with Mike afier

4, At the time of the shooting, Mike dated a girl named
She was married to & guy who was doing time for d
drugs, too. She alsa had a record. Kim and her kids

her house blew up in & fire (drugs). ]
5. The party at Mike’s was an “adult party.”
6. Everyone that Mike hung around with at the time wg involved in drugs.
7. Of the party, lan has said that cveryonc Was and that Mike let him taste &

margarita. lan was impressed with the margarita glagses that Mike had bought.

8. One of Mike's cats was also shot at the same party aff then thrown ipto the swimming
pool to drown. Mike said it was an accident.

-2-
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After Mike was arrested. Beth went to the house. gLe found & MICYOWEVE glass dish
underneath the bed with coceine alrezdy lined out. Sfy: found video tapes whose ynsides

had been hollowsd out to put inserts with needles. S[f: found brown boxes ir; the closet
full of vials. There were used syringes in the bathrogB1. There was nota single t-spoon

in the whole house.

Mike warned Beth not to speak to the police about {§rover.

Beth thinks she remembers RCSD telling her that Gfgver had called Mike’s cell phone
around the same time that Stephanie had been shot. REth thirks that perheps (Grover wes

waming Mike that something might be going downl§

news paper overstated Grover’s involvement in his

Zildren’s hives.

Beth saw the news story of the 24 annjversary of St&)hanic’s death and thinks that the

bip o pa- ot U O
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STATEMENT OF ISSUE ON APPEAL

The trial judge erred by refusing to dismiss the charge of possession of a fircarm by
a person under the age of twenty-one, as S.C. Code Section 16-23-30 (which has since been
amended) was found 1o violate driicle 17, Section 14 of the South Carolina Constitution in

Stare v. Bolin. 378 S.C. 96, 662 S.I.2d 38 (2008).
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STATEMENT OF FACTS

On January 28 through February 1, 2008, lohn Joscbh Moore stood trial in Richland®

County. belore Judge William P, Keesley and a jury. on indictments charging him with

murder. possession of a fircanm during the comnission of a violent crime, and possession of

a lircanm by a person under the age ol twenty-one. The State alleged that Moore had shot
Stephanic Dover once in the head during an episode of road-rage between her fiancé, Gene
Derrick, and Moore. Based on the testimony ol Moore’s passenger, Kernwyn Phillips. that

Derrick had been the aggressor, the judge instructed the jury on voluntary manslaughter and

self-defense. in addition to murder and the fircarm charges. ‘The jury found Moore guilty ot

voluntary manslaughter and the two fircarm charges, and the judge seatenced him to thirty
vears for manslaughter. five vears concurrent for possession ol o lrarm during the
commission of a violent crime. and five yeurs conscewtive for possession of a tircurm by a

person under the age of twenty-one. -



ARGUMENT

The trial judge erved by refusing to dismiss the charee of possession of a lircarm by

a person under the age of vwenty-one, as S.C. Code Section {6-23-30 (which has since been

amended) was tound 1w violate Arricle 17, Section 14 01 the South Caroling Constitition in

State v, Boling 378 §.C.96. 662 S.15.2d 38 (2008).

- John Juseph Moore was bom October 2. 1985, On the date of the incident. October
17.2004. he was nincteen. ROA p. Foline 16 —p. 2, line'20.

Moore was charged \‘vi(h having violated S.C. Code Section 16-23-30. which, prior
to its amendment in 2004, prohibited persons under the age of twenty-one trom possessing
handguns,  [nSrare v Bolin. 378 S.C. 96, 662 S.l.{.?.d 38 (2008). the Supreme Court found
that this statute violawed Article 17, Section 14, of the Sowth Carolina Constitution.

Defense counscl moved to dismiss the charge for precisely that feason. ROA p. 3.
line 21 =p. 5, line 15, The judge denied the motion. ROA p. 3, “l;lC 16.

Since Moore’s conviction for violating Section [6-23-30) is unconstitutional under

Sterre v Bolin, the Court should vacate that conviction.

Respecifully submitted,

joseph L.\" w%
Chict] AppcHate Delendcr

NFTORNEY FOR APPELLANT

This 27 day ol July. 2009,
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STATEMENT OF ISSUE ON APPEAL
Should Moore’s conviction for possession of a pistol by a person under iwenty-one

be set aside?
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STATEMENT OF THE CASE

John Joseph Moore was tried in Richland County on January 28 throug}; February 1,
2008, before the Honorable William P. Keesley, and a jury, for murder, possession of a
firearm during the commission of a violent crime, and possession of a firearm by a person
under the age of twenty-one. Moore was convicted of voluntary manslaughter and both
firearms charges. He was sentenced to thirty years imprisonment for voluntary manslaughter,
five years concurrent for possession of a firearm during the commission of a violent crime,
and five years consecutive for possession of a firearm by a person under the age 6f twenty-

one. A Notice of Appeal was filed and served.




IS,

ARGUMENT

This Court may find that Moore’s conviction for possession of a pistol by a person

under twenty-one should be set aside. (Moore’s Issue).

Moore was convicted of voluntary manslaughter, possession of a fircarm during the
commission of a violent crime, and possession of a firearm by a person under the age of
twenty-one. Moore appeals his conviction for possession of a firearm by a person under the
age of twenty-one. He argues S.C. Code Ann. §16-23-30(c) (2003) is unconstitutional..’

In State v, Bolin, 378 S.C. 96, 662 S.E.2d 38, 39-40 (2008), the Supreme Court held
§16-23-30(c) violated the South Carolina Constitution to the extent it prohibited possession
of pistols by people over the age of eighteen. Since Moore was nineteen years old when he
shot and killed Stephanie Dover, this Court may find the Bolin decision mandates setting
aside his conviction under §16-23-30(c) for possession of a pistol by a person under the age

of twenty-one.

'Moore does not appeal his convictions for voluntary manslaughter and possession of a
firearm during the commission of a violent crime.
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CONCLUSION

For all of the foregoing reasons, it is respectfully submitted this Court may finc the

conviction for possession of a pistol by a person under twenty-one should be set aside.

August 12, 2009

Respectfully submitted,

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W.ELLIOTT

* Assistant Deputy Attorney General

NORMAN MARK RAPOPORT
Senior Assistant Attorney General

WARREN B. GIESE
Solicitor, Fifth) Judicial Circuit

y

]

Y. 7k ‘
NORMVAI\VNQY\EK\ RAPOPORT
Office of the Attorney General

Post Office Box 11549

Columbia, SC 29211
(803) 734-3727
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SCCID

SOUTH CAROQUINA COMMISSION ON INDIGENT DN
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Jbseph L. Savitz, I, Chief Appellate pefender

Division of Appellate Defense
wanda H. Carter, Deputy Chief Appeliate Deferider

1330 Lady Street, Suite 401
Columbia, South Carolina 29201-3332

post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803)734-1330

Facsimile: (803)734-1397

April 8, 2009

Mr. John Joseph Moore. #326455
Lee Correctional Institution

990 Wisacky Hwy.

Bishopville, SC 29010

Re: Your appeal
Dear John:

The most that we will be able to accomplish In this direct appeal is 10 have your conviction
for unlawful possession of a firearm — and consecutive sentence of five years — vacated. Asto the
manslaughter conviction, you will need to file an application for post—conviction relief once the
Court vacates this conviction. 1 regret that ] was unable 10 find any issues upon which to attack the

manslaughter conviction in this proceeding. but getting the consecutive sentence vacated is at least @

start.
Sincercly,
deph L. Savitz, 111
ief Appellate Defender
JLS,1IV/kde

Enclosure
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SOUTH CAROLINA COMM!SS\ON ON INDIGENT PDEFENSE

pivision of Appellate Defense Joseph L. savitz, Iil, Chief Appellate Defender
4330 Lady Street, Suite 401 wanda H. Carter, Deputy Chief Appeliate Defender

Columbia, South Carolina 29201-3332

post Office Box 11589

Columbia, South Carolina 29211-158¢
Telephone: {803} 734-1330
Facsimile: (803} 734-1397

June 25, 2009

Mr. JohnJ oseph Moore

#326455

Broad Raver Corrcctional Institution
4460 Broad River Rd.

Columbia, SC 29210

Dear Mr. Moore,

[ am a law clerk with the Division of Appellate Defense. Mr. Savitz asked me to

~ respond to your letter.

Mr. Savitz has not yet reviewed your record. When Mr. Savitz reviews your
record he will do so with all potemial ;ssues in mind and will craft his final brief to
include the issues which he believes 10 be the most meritorious and persuasive. Thank
you for the ime and effort spent on your suggestions as to what the 1ssues should be.

Sincerely,

Ruston Neely
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