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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

Larry G. Harvill, #253468, 

Peti tioner, 
v. 

State of South Carolina, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 

) 
) 

AVP. ~ (A') 

IN THE COURT OF COMMON PLEAS 

201 O-CP-I 0-4462 

OF DISMISSAL 

This matter comes before this Court by way of a Petition for Writ of Habeas Corpus filed 

J line 1, 20 I 0 and received by Respondent on April 12, 2011. Respondent made its Return and 

j\,'lotiol1 to Dismiss on October 20,2011, requesting that the application be summarily denied and 

diSl11iss~d. 

Petitioner is confined in the South Carolina Department of COlTections pursuant to orders 

of commitment of the Charleston County Clerk of Court. Petitioner was indicted at the July 

1997 tenll of the Charleston County Grand Jury for murder (97-GS-IO-4288), anned robbery 

(97-GS-10-4290), and possession of a fireanTI during commission of a violent crime (97-GS-l 0-

4289). Ashley Pennington, Esquire, represented Petitioner. On October 12-16, 1998, Petitioner 

proceded to trial, after which a jury found him guilty as indicted. The Honorable Daniel Pieper 

sentenced him to confinement for life for murder and thirty (30) years for amled robbery. 

A timely Notice of Appeal was filed on Petitioner's behalf and an appeal was perfected. 

Rober1 M. Dudek of the South Carolina Office of Appellate Defense represented Petitioner on 

appeal. After full briefing by both sides, the South Carolina Court of Appeals affinned the 

conviction and sentence. State v. Harvin, Op. No. 25297 (S.c. Ct. App. filed May 29, 200 I). 

The Remittitur was issued on June 22, 2001. 



Al'P~ !L (8) 

j'diti')ller sllhseLjlIL·llllyliiL-lllli.) lilst applie<.ltiull for post-eunvictioll relief on August (j, 

I. Inellective assist~lI1CL uj'trial counsel. 
2. Incrrcctive assist<.lllce ofappcllatc counsel. 
J. Court diJ llut han: jurisdiction. 
4. PruseelltorialmisconJllct. 

An C\iJeIlti~lry hCJring \,':1S convcncd on September 10, 2002. 13y Order dakd October 21, 

2U02, the Ilullor<.lbk A. Victor Rawl denied and dismissed the application with prL'judice. The 

i>L'titioner suomitted a Illoti(.m to alter or al11CIlU pursuant to Rule 59(e), SCRCP. Judge R~l\d 

dcnieu the 59(L') motion by Order dateu May 13, 2003. 

Petitioner submitted a federal habeas corpus petition uated February 26, 2003. The State 

lll~lde its Return and ivkmor<.lnJUI11 of L<.lW in Support of i\tlotion for Suml11<.lry Judgment 011 i\by 

21, 200J. By Rcport and Recommcndation d<.lted October 6, 2003, the Honorabk Joseph R. 

McCrorey, U.S. MLlgistrate Judge, .recommended that the State's motion for summary judgment 

by granted. By Order dated January 15, 2004, the Honorable G. Ross Anderson, Jr., U.S. 

District Judg(:, granted the State's motion for sum'mary judgment. 

Petitioner liled a second PCR application on March 3, 2010, 111 which he raised the 

following ground lor relief: 

I. Ineffective assistance of trial counsel for failing to adequately prepare for 
defending against the State's charges by investigating into possible alibi evidence. 

The St<.lte made its Return and Motion to Dismiss on June 24, 2010. The Honorabl~ R. 

Markh:y Dennis, Jr. filed a Conditional Order of Dismissal on July 6, 2010. In a document 

captioned "'i\·kmor:.lndum Supporting Motion in Opposition to Conditional Order of Dismissal," 

dat~d July 26, 20 I 0, PditionCf alleged the following reasons that he was entitled to an 



I-

APP. ~(L) 

i\pplii.:~i1ll'S PC'I{ arJpiicat!GIl cUiiUilb at-t,tc:\1Il1cnts standing as prima facic 
e\'id~Il(c to support ;]n "aftcf-,!i:,.,:, I'-el('J c\:del1(c" showing. 
Th,~ Ia\,- g()\'erni ng the ··~;lI(i.c<.:;i \-,.> \'.Ii t" doctri nL' pL' 1m i h "a Ih.:r­
disC\.l\-cred c\-iJcncc" Cl)l\akl-,ti ~:L'Lioll:; 01; abuvc I~cts. 

HLI~'IL' this Coun arc the rccords or t"~ Ckllksiul1 Cuunty C1crk ur Cuun n:gardilll:!- the 

subjeLl cOllvictions. Petitioner's recorJs from tllL' Suuth Carolina Department or Corrections. the 

!\L'C\lrJ ,m Appcal, the trial transcript, the Final Grid- or f\ppcllant, the Final or Respondent, the 

Court ur .'\ppcals' opinion affirming the cOll\ictiull and sentence, the Remittitur clalL'd JUi\e: 22, 

200 I, tlk' lirst PCR application and Return then:to, .Judgc Rawl's Order of Dismissal, Petitioner's 

iCderal habeas petition, the State's Rcturn thereto, Judge McCrorey's Rcport and 

J<,el'Ollllllcndation, Judge Anderson's Order dismissing the federal habeas petition, the second 

peR application and the State's Return and Motion to Dismiss. thereto, .Judge Dennis' 

CUl1dit,iun:.d Order or Dismissal and Final Order, the current Petition for Writ of I-bbeas Corpus, 

III his 1\:·titiol1 ror Writ or 1-lJbeas Corpus, Ih~ J>ctiLinll~r alleg~s thl.: following ground:; for 

rei ie r: 

I_ IllSuflicil.:nt evidence (proot) to support conviction. 
2_ Prosccutoi' (Solicitor) misconduct. 
3_ Judicial misconduct. 

C)Lirl linJs tlLlt a state habeas petition lllust b~ tiled in the original jurisdiction or the South 

Carolina Supreme Court. Sec Keeler v. Mauney, 330 S.c. 568, 500 S.E.2d 123 (CL App. 1998).-

t\ h~ibeas corpus petition must support th~ rcquest~d relief. Gibson \: __ State, 329 S.c. 37, 

.:!-9) S_I~_2d 426 (1998); Hunter v_ State, 316 S.c. 104,447 S.E.2d 203 (1994). Altlh)ugh the 

alk':'::ltIUllS in lllL' pLlitilln arc tn be treated as true, th~ Petitioller must make out a prima bciL' 



A PP. ;l (») 

pCiiliolh:r h~lS e\:iJallslLd all i.l\'aiLtblc POSI-COIl\'ictiull rL'licf (peR) remedies. Ciihs\)JJ, :~()5 S.L.2J 

L\:lial1S1idl1 incluJI.:s liling of all applicaliul1, the rend(;rillg ,)f an order aJ.iudiL~tiil1g. the issu',:-: .. 

arId pClili(ming Cor, or Knowingly \\Jiving, appelbk re\'iew. (iibson, 495 S.E.2J 426. Se(ol1d, 

the petitiull must allege sufficient facts to show why other remedies, such as peR, are unavail-

abk or inadequak. Gibson, 495 S.E.2d 426. peR is not rendered "unavailable or inadequate" 

merely becau:~e the pL'lilion lIIight be dismissed as successive. In Llct, any matLer that is 

t:.:()gni~~lbk unJer the Uniform Post COllviction Procedure Act, S.c. Codc Anl1. §§ 17-27-10 to -
. , 

12CJ (2uO.l), llIay nul be raised by a petili011 1(11' a wril of habe:.ts corpus before the cirt:.:uit (\i' uther 

IO\\'L'l C(HlrlS of this Slate. Simpson v. Slale, 329 S.c. 43, 495 S.E.2d 429 (! 998); CiilN)Il, ..t1)S 

S.L2J ·t2(): f-:cckL 330 S.c. 5(JX, 500 S.L2J 123. The Uniform Post COll\ictiun PmceJure Act 

is broadly inclusivL' <1I1J \\ill rarely be inadequate or unavailable to test the kg~dily ,'Ie the JClCI1-

tiun. ~hson . ..tt)) S.E.2d 426. J\ petitioner l1Iay even allege constitutional violali,)ns in PCR 

procecliillgs, unless the issue cuulJ have becn raisl~d by Jirect app(:al. Ill.; Kc('kr, 500 S.L2J 

123. Tllus. "I~l] pcrson is procedurally barred from petitioning the circuit coun Cor a writ or 

hJbcas curplls \\h~re the mailer allegeJ is olle which could have beell raised ill a PCR 

~Ippli(aliun." l":eclcr, 500 S.E.2d 123. 

Here. this Court lind::; that Petitioner coulJ have raised these allegations in a prior PCR 

applil~lii\)n. This Court JillJs thal Peliliuner is filing a stale habeas petition to circumvcnt the 

4 



APP. 2 (E) 

di:,lJjls:; tile 111.IlILr in ils elllilLly, Petitiuner i::; ;;fCillleJ t .. \'tnt)' (20) ouys [,'om the date or sLr\'ic~ 

of this Urdn upon him to show why this Ordel' should not bccomc [inal hy filing ;lIJY reasons he 

nny kt\'e wilh the Ckrk of Court for C1w,rkston County, Suuth Carolina, PctitionLT mllst also 

sern: a copy 1)1' his response to opposing counsel iVlatthew J. Friedman ~)r the AtlOniey General's 

Ut'lieL' at P.O. 13().\ 1 1 54(), Culumbi~l. SC 29211. i 
" . I 

AND IT IS SO ORDLlZLD this 2.0~Ly u['l\J,U tcLtlb' Y2011. 

CJJCJyJf:S±o..tl, South Carolina, 

Admini trativc.lu gc 
91h Judicial Circuit 
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rAf/-t,a·k DN. t~,e.~"'DLlNd-lhC'd {he.. 

I I I <:;. c;- I I .J 1 
e.Vj(:~e.Nc.e L,VCtS INSl.( n'/c':f'_Nl' TO 

i .J I " Su~pc.·.t-t CI.. C.ONVlc-nON. 
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1
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IXct; 0 t-L • 
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THREI;,,("JUDICIAL MISCONDUCT" )set 
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Ut>.del- 4.'fc.ut-J(.~!,; 'T1JO 5c THREE, t"-e.5red/v(,.ly , 

l'et;ticrJer- f,(dd,...esse.cl t~l~S ~"\N.th:!.r (sC'.e. ll.((y~_s 
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(~)·lT'1l~ c.cNd:+:c,JO,\ Ot,(Jf'J'? Ot,j 'PNfjP- 3, r-f.J.:+e..s 

Tei ;ti'Dr-ter-'5. H t-tb e. ('{€::, c..ltA.~MS. '7ft e [' olu-=Fs 

bNCjt..Ho{J12.. lbUc57-t'.c1. (J(hove. ;'" ·,h:s "Poir-d' c;f~s 

ke.~.ler v. MCA.UNe.:{ ,330 S.C. 5/.;,9,', 50(] S;E.)(J 

1J.3 l ~:'.t., J\f>t>' JC'fo(~) tN' 5UN,ct-+? o/eJ fhe. 

Ke.eJe.r- clec{s{e',J clec~.t-it.t bC-'l.f-S f:l. c.;,...CI..~:+ 

CDUt-+ f.~ctv'\ eN'~e r--rCll.:rJ.:N!j Ct "Pe+i~;()tJ ~·Dr'­

(J{ Wf-~+ ot- /-lotbE.l.XS t.ot-J>U.s {( w~le.H"_ -fhe. 

YV\c)\.Het- cdle~e,~ :<.:. ONE:: wh/d" COl..dJ 

h('(v-e b{~et";' f-N,'se..l.~ ,'N {X PeR. CA.(>p/,'ux-f{ON. n 

~ 50D S. E, 2(~ ~+ I:J.L/ •.. 

As f?eJa·/ONe ...... DuH{N.e..d ,~roit-A AJ sU/>f-C(, 

. +he g~bp.N.s c./CXi'tvlS 1 I 61 ' Nf-e. NCTCC,5N(~l>{ ~.:. 'N 

-PtR 6CtSerl ON +~,e 'PeR s+Nfv..t-e.. :1·$~\sr. 

1'1, I I 
'It- (';( pet-$ot-L IS prC>('-€.ctLA~l\(Utt b{X .... ,...e.c~, 

.. h:s orJl'lj ;v\eC:(tJs ct· Ob-tdIN'IN:3' s'hde.. 

nCA.beCl5 tel:e~;s +0 ~Ue.. tA .. ~~J: + :OrJ '''1 .. 
:t\.,e... Ot-l~!N()tI. jl.A,...tsd('l:+~DN . o~ cJt"le. . 

. $u~r-eMe.. L.our-J. " .. 

- .. IJ ... 

Neve.t,-Hleless , the. Ubl.b2(~S .CO,.~HS 

Sloth.r+e. /ise.'~~ o~eNs ~Jj;ih I{ AI-hi o~ 
, I, . I. I . .1' , 

-tl'le. Ju.ci~es D)- +1115 S--fC1..+e.. •.• ,~17-17_~3J2? 

tf • 



App, 5 eli) C b) 

.tQu.,~+(.J~(J5e. i (OL~Uq1J".{~;,i+E:{-+<~':!,,L c~ 

.. ' n~J;t:cr~j t{\t- ({ tJI'-:+ .. c,1· .. HNbl:',l~.s .C()t-(.!-(s 

.-. (JA;?_:N~JC-'{ lit ~J (,J,~h'oN,SJ,(jh; c. h fofANI'iC;( he 
.-.- .k ""QL~:J ht b [SOIl. e·_. ·/h e .C/,...(v: L C OLJ 1"-·1 . (l~-! ... 

t( .. PCR 0l'iTt ,d, :c,t-.!... ..... 

. '" . . _ .. J:,~ JG>!'!dlJ.,d~ ~jcJ .·jh l.~ Tic· :~,rl ,.Pf~ ;'i :a:)N e. i::: 

.5J.~b~t;+'$Th~J .,/"['.5 e,J e'N .. +he H ~~ be.ets 

_.c~JIc,,~utictJs.bE:~icc·t?.-th~ Co.Ht-t 1 11£>..,. . 

.. ' _bJ.C{S.3:"iC-+ te?rL,;(-:-e..J+Qf:ie- h/s. }iNk'~('{s 

.. _ ... _._:pg~J:a: Q~ .. iN Jhe. 5, C. ._5L,l/>.f:~·t..!\e... JOLI.(-·t. .. 

1[ . 

. ' 'CONt.I.USIOt-l . - .. -:--.~. .-.---.-_ ... _-... --_ ....... -.---

._ .::::... .. _~: __ .. ~_: ~_~:~_~:WRER.E.::f{XRE~ft-p~.the ..• cd!;lp",g -::--;.:-:?±~:te,c.t t~.N 5P~.5_')_.~th.~ ..... . 

__ ... j~.C>/':tJ.L-Hqt,lf~~L.Dt:de.,t $h(; . .;.Jcl.~{+. be(:o~""'f'_ .. FtN~1 •... 

~,~f ~-:2_0' __ - ---,11_ 
nATE 

5. 



STATE or SOUTII CAROLINA 

COUNTY OF CHARLESTON 

Larry G. Harvin, #253468, 

) 
) 
) 
) 

APP. i..( (A ') 

IN THE COURT OF COMMON PLEAS 

20 I 0-CP-1 0-4462 

r-.J 

) 
) 

) 
) 
) 

OJ L-
c::::> ~"'1; 

l! h 

-< C~ t ~ 0,-Petitioner, e::> r-· rn ~",;,:=-a." I"'I,r 
';rJ CI \;""'.'''c. 
~ 

... 
i' 

v. :;, ) 
) 
) 
) 

FINAL OHDER o~:.··· 
-T1:;;' 

g~~ 

C1' rr't ~ 

State of South Carolina, :x .. 

Rc:::pondcnt. ) 

c:::.. .. 0 ~~ 
-~x W 

C;) W 

) 

This matter comes before the Court pursuant to a Petition for Writ of llabcas COI1JUS filed 

June 1,20 I 0 and received by Respondent on April 12,20 II. The Statel:nade its Return and Motion 

to Dismiss on October 20, 2011, requesting that the petition be summarily denied and dismissed. 

Pursuant to this request, and after reviewing the pleadings in this matter a:1d all of the records 

attached thereto, this Court issued a Conditional Order of Dismissal dated November 2, 2011 and 

filed November 8, 2011, provisionally dci1ying and dismissing this action. This Court gave the 

Petitioner t \venty (20) days from the date of service of said Order in which to shov.! why the dismissal. 

should not become final. Attached herewith is the Affidavit of Personal Service, dated November 

15, 2011, serving the Order on the Petitioner. 

In a docllment captioned "Motion in Opposition to Conditional Order of Dismissal," which 

was datcd November 29,2011, Petitioner allegcd the following reasons that he is entitled to an 

evidentiary hearing: 

1. Contrary to language on Page 4 of Conditional Order (" ... Petitioner could have 
raised these allegations in a prior PCR application.") stands the statutory 
authority for claims cognizable in a PCR application. 

2. Contrary to language on Page 3 of Conditional Order ("This Court finds that a 
state habeas petition must be filed in the original jurisdiction ,of the South 

L;!.:.····';";:'i·. 

~\".::;. .. -:--:: 



CarolinJ Supreme Court") stand:) lhe ba:)is of Petitioner's claims and lhe 
procedures ,vilhin the dccisi()li31 :lnd S!:i!litory law. 

This Court has reviewed Petitioner's rcspun:;c to the Conditional Order of Dismissal in its 

entirety, in conjunction with the original pleadings, and finds that the allegations are not sufficient to 

warrant a hearing. This Court lin(.is that Pt.'lilio:lcr is required to file a stale habeas petition in the 

original jurisdiction of the South Carolina Supreme Couti. 

IT IS THEREFORE ORDERED that, for the reasonssct forth in this Court's Conditional 

Order of Dismissal, the Petitioll [or \Vrit of lL.l.beas Corpus is hereby denied and dismissed with 

prejudice. 

This Court hereby advises Petitioner that he must file and serve a Notice of Appeal within 

thirty (30) days of the service of this Order to secure appellate review. See Rule 203, SCACR. 

Petitioner's attention is directed to Rule 243, SCACR, for the procedures following the filing and 

service of the notice of appeal. r\l~ 

AND IT IS SO ORDERED this -D~ £If+. ,-/--'---'>...~HV~~--=r-' 201l. 

. L-=-U---++-~,-----,~--==== __ 
K.i . sti L Harringto 
Admindtrati ',Ie Judge 
9th Judicial Circuit 
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APT? C, 

m(Je ~outu QCarolina QCourt of §ppcals' 

Larry G. Harvin, #253468, Appellant, 

v. 

Stale of South Carolina, Respondent. 

The Honorable Kristi Lea Harrington 
Charleston County 

Trial Court Case No. 2010-CP-IO-04462 

ORDER 

Appellant is attempting to appeal from a habeas corpus proceeding in which the lower 

coul1 JdC1111ined that habeas corpus relief was improper because the issues could have been 

raised ill a timely application under the Post-Conviction Relief Act. Pursuant to Rule 

203(0)(I)(B )(\·i), SCACR, Appellant is required to provide a written explanation to this COUl1 as 

to wIry the lower couI1's detem1ination was improper. Appellant's notice of appeal contained an 

expbnation, but the explanation does not "contain sufficient facts, ar,gument and citation to legal 

authority to show that there is an arguable basis for asse11ing that the detem1ination by the lower 

coun \\'35 impropcr." Rule 203(d)(1)(B)(vi), SCACR, Accordingly, the appeal is dismissed. 

IT IS SO ORDERED. 

Columbia, South Carolina 
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A PP. <g' 

Z!rl)£ ~outb QCaroIina ([ourt of ~ppeals 

Larry G. H31~vin, #253468, Appellant, 

v. 

State of South Carolina, Respondent. 

Appellate Case No. 2012-206566 

ORDER 

After careful consideration, of the petition for rehearing, the C0U11 is unable to 
. discover that any material fact or principle of law has been either overlooked or 

disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the 
petition for rehe31ing is denied. 

Columbia, SOllth Carolina 

cc: 
Larry G.Harvin, #253468 
Matthew 1. Friedman 

~-f-______ ~+-"-______ C,.J. 
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