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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
| )
COUNTY OF CHARLESTON ) NINTHJUDICIAL CIRCUIT
CHARLES E. BAKER, SR, ) CASENO. 2012-CP-10-3114 .
: )
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PLAINTIFF, ) JUDGMENT
) ,
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CAROLINA, ) N 18 015
. ) SC Court of
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This matter is before the Court upon Defendant, the Medical University of South
Carolina’s (hereinafter “MUSC” or “Defenant”), Motion for Summary Judgment. A
motions hearing was held on January 15, 2014. Defendant contends that the Plaintiff's
claims are time-barred, in part; because the Plaintiff failed to timely commience this action
within the applicable statute of repose as set forth in 8.C. Code Ann. § 15-3-545(A) and
also, in part, because the Plaintiff failed to timely commefice this action with the
applicable statute of limitations set forth in.S.C. Code Anni. § 15-78-110. Having fully
. considered the issues before the Court, the-Court finds that Defendanis’ Motion should be
GRANTED:

INTRODUCTION

Thie Plaintiff, Charles E. Baker, Sr., instituted the above-captioned matter by filing

his Complaint on May 11, 2012, alleging a cause of action for dental malpractice against

the Defendant. It appears Plaintiff was treated at Defendant’s Dental Faculty Practice




sporadically over 2 number of years, ranging from 1998 until November of 201t
Plainiiff’s assertions of ligbility can be categorized as two-paif and are addresses
respectively beiow,

Allegations of Jinproper Dyl ling

First, Plaintiff claims that in 2007, Dr. Theodore S. McGill, while acting within
his scope of employment for MUSC, improperly drilled inio 2 lower, opposing wisdom
tooth after delivering an upper-right bridge for teeth /—IO (Sec Plainiiffs Compiamt at

2 L. Pg 2, 9 4; see also, Depo. Excerpt of Plaintist Page 91, Lines 8 — Page 93, Line §).

iy » Plaintifif contends ‘thai this drilling caused him instant pain and dxscmnfort, that he
‘_2;/_; e ]

: P IEy = -"_-" % ‘1.'_ 3o . — .,
1‘0/@. ced @&. MeGill immediaiely that same day of his pain, and that he conunual '}

it fletice
GHCE Qnrormed hm:t)of continued pain and discomfort in that same area on' his next( four or

QYerada
G¥SE i v,re 7 subsequent visits in 2007 10 WIUSC. (See Phf’s Compl. at Pg. 2, 9 4: see also.
Bepo. Excerpt of Plaintiff, Page 98 Line 23 — Page 99, Line 24)._Plaintiff also admitied
that he believed immediately that Dr. McGill had “messed up” by even attemptine ihis
0.7 -4 v . ; .. R .
HOESSE, i?' @nnecassaryzdﬁiﬁng. See Depo. Excerst of Plaimiiff, Page 98 Line 23 — Page 99, Line 24)
iy :
While there is some dispuie as to e:iac‘ci}f wher the supposed driiling accurred, it
is undisputed that any 0y such act would had to have occurred in 2007 and that any and all
mm%
complaints of associated _pain by PlainGff to Dr. MeGill came, at the very fatest by
Januvary of 2008, nearly four and half years prior to the commencement of this lawsnit.
2 Piainiiff contends that despite the rais’ing of his concerns: to Dr. McGill over the next
4 / * - e
y “?-';’ ';'iMﬁ'aﬂJ{i - § . e
O FCRTHISA! seversl months, no remedial freatment was provided § 1n 2oy fashion and that the tooth that
CrpRres

was drilled upon continued o cause htm pain.

In no unceriain way, Plaintiifs own pleadings and deposition testimony
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demonsirate he was on ax;are» of an injury in 2007, believed MUSC to be at fauk

immediately, and had actual notice of 3 claim.

Even viewing Plainiiff's testimony ang
atlegations in the light most favorabie to himl the Court finds any cause of action related
to this “improper drilling” accrued in January of 2008, at the latest, and pursuant 1o S.C.
Code Ann. § 13-78-100, had tun by January of 2010, thereby rendering this claim

untimely by nearly two and half years.

T ) ey

2geond, Plaintiff’s sole liability experi, Dr. Stanton Goldstein, testified tha

Defendant’s lack of treamment of Plaimiffs petiodontal disease also fell below the
standard of cara,
Cn juiie 11, 2014, Dr. Goldstein was deposed in this maiter. When clarifying his

criticisms of MUSC’s failure to provide any periodontal care to Mr. Baker, he specifically

noted thai such failures began in April of 2004 when Plajntiff presenied io MUSC for

—fzise

denia! care and treatment related 1o a camiilever bridge. In pertinent parf, Dr. Goldstein

testified as follows when questioned by Plaintiff's own counsel-

Q: Letmeback up. The April 04° visit, what was that for?

A: (Reading) ‘K was 2 consultation. Patient concerned aboiut centilever
bridge. Looks like 374, discussed options, recommend exiraction of
3, then fixed bridge from 2 to 6. Referred to Dr. Tabor.”

Q: Is there any mention of the patient having treatment for periodonial
disease?

A: - There’s no mention of that. No.

Qr Any recommendations or notations in 047

A Ne.

Q& Okay. In vour opinion, then, if he had the periondontal disease in 027,
woitld he siti] have it ip 04°7

Az Mostlikely. Yes.
Q: Gkay. But vet it's not mentioned in these records from MUSC?

A No. It's not.
O And that’s 04°2
A Correet?



Q: If e had the periodonial diseass in 02° and it stili persisis in 04° but it's

nei documented nor is it recor‘mended for any kind of Ireatinent, is
that normal practica?

Al Twould sav aot.

& Is that a breach, s¢ % speak, of a stopdard, medical stendards or
gdenial standards”

£ Hikere’s 2 gap of two years, patient comes back for g new evaiuation,
it should bs stated. It seems tc be = breach of the standard of
eare. Yes. ‘

{8ee Depo. of Dy Goldstein, Page 83, Line 19~ Page 85, Line 3)

Although Plaintiff was not treated by Defendant MUSC for over three years after £ {5

£ o i
- 2y
this 2004 visit, Dr. Goldstein testified that these same faihires in_periodontal care TRV .
) . : . ) T Neot N,
continued in May of 2007 when Plaintiff ac again presented 10 MUSC with requests for the 3o ;e;'gfg 718

crown and bridge work referenced above. The Court finds that Dr. Goldstein's testimony F I se

did not distinguish any al leged m&lu res that supposedly occurred in April of 2004 from

thoss allcced failures that supposedly ocourred in 2007, Indeed, any and ali eriticism of

MUSC’s lack of periodontal treatment of the Plaintiff are identical in that the sole

criticism asserted the repeated failure to treat Plaintiff's advancing periodental disease iné— Ne7 2 1354

any manner. Because thess alje

A8 2004, the statute of repose began to run in April of 2004

Sse c;nfzarj"

bﬁ@afa ;’ 4 < over two years prior to the filing of

»)ﬂ ‘, 43 g
gﬁxf&’&' '3'4‘

@“ ‘P.?: ¢
f Plaintiff’s iawsmt. Asa result, the Court finds that ol
Plaintiff’s claims concerning periodontal treatment are time-barred by S.C.-Code Ann. §

15-3-525(A).

STANDARD FOR SUMMARY -'TUBG‘&,N'"

Pursuant o Ruie 56 of ths South Caroling of Civil Procedure, . SWIIAry

judgment may be granted if there is no genuine issue as to any material fact znd the

s

. . . - .. Al AR
gations of negligent acis as t¢ this Defendant begin in £482 O T



Ving party is entitled to a judgment 25 a matier of Iaw. Rule 55, SCRCP; Tows of
Summerville v. Czij of K. Charlesion, 378 S.C. 107, 109-10, 662 S.E24 40, 41 (20083

The stamte of limitations or statuie of ’EpOSE deiense may be raised in a summary

judgment motion. See MeDomnell v. Consofidnted Sehool Dist of Aiken, 315 5.C . 487,

4458E2d 638 ¢1994). T

he p‘oper interpreiation of 2 statuie is 2 question of law & tor the
court. Toww gf Summerville, 378 8.C. at 110, 662 S.E.2d at 4] (citing Catovba Indian

Tribe v: State, 372 S.C. 519,524, 642 S.E24 75 1,753 (2007)

i Plainiifl’s Claims Coneerning Inadequate Care For Pericdontal ~alse

Disease Are Untimely Parsuant T _!i e Six-Year Siam Gf Repose Aok,
Sei Forth In. § 15-3- 545(4) ¢ ,fj? G ﬁ;,_gf

The six-year repose provision of 8.C. Code Ann. § 15-3-545 applies to public

hospitals, such as the I Defendant, under the Tort Claims Act. See Kerrv. Richland Hei;r vi

_?

osp.. 383 S.C. 146, 148, 678 8.E.2d 809, 811 (2009) (finding the six year repose

provision of § 15-3-34 appiies 10 government hospitals under the Tort Claims Act).

_[:é 115 &_ Applying § 15-3-545 15 the instam case, the Court finds that the Plaintii¥ has comrnenceci
[z :

4 -2 [se.
A / 5@ this aciion more m@ﬁsr the running of thq" Six-year slatutaand that any and /ﬁ 'Sgaﬁﬂﬁﬂég&lé
Fal;

w& éjg;?“
sz all claxms rel zecl to 1mpropsr i:ennodomai care should be dismissed as a mater of Iaw. gfg g ?-;
b Fvevri *5?2 3.! “;‘"@ﬂ’ﬂ’} i
Under the statute of repose, the triggering date which initiates the beginning oi the ,Z?? %E 31'{
sapan Apaust , N o 53*3 e,
HAouf ¥ six-year period is the “date of occurrence.” _Specifically, the statute_provides ths

following:

“...any action...to recover damages for :n_gury 1o the person
ansxng out of any medical, surgical, or dental ireatment,
omission, or ‘operation...must b= commenced within three
years from the date of the réatment, omission, or operation
giving rise fo the cause of action or three years from daie of
discovery or when i reasonably oucht io have been
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discovered, not to exceed six vears ifrom date of gecurrence.
or as‘tolled by this section.” S.C. Code Ann, § 15-3-545(A A)
{emphasis added).

he six-vear period constinuies an “ouier limit beyond which 2 medical malpractics claim

is barred, regardless of when i is discovered.” ('Tuel v, Viliari, 318 S.C. 24, 455
S:E2d. 698 (Ct.App. 1905} (overruled in part and on other grounds by 7'op, LLC v, Tows
9f Adt. Plensant, 333 S.C. 406,526 SE24 716 (2000)}. Unlike the sianis of iimitations.
the statute of repose for medical malpractice actions begins to run at the first occurrence

of a pegligens grz. Id The statute of repose ignores the dla"‘(ﬂ!ei'}’ knowledge, and sven

the existence of any njury in bamring claims; mgstead, its focus centers squavely on that

first act of negligence underlying the claim. Hofjinan v. Powell, 298 S.C. 338, 335-40,

380 3.E.2d 821 (1989) (the medical malpractice statuie of repose bars claims “regardless

Fwhether [the olaim] has or should have ! been discovered” or “whether [the claimant’s]
injuries are latent or readily apparent.”). The expiration of a siatuie of repose
extinguishes all cavsss of action, including those that mav later acerne and those that have

aiready accrued. CofumbiaiCRd-E Greater Columbio Healtheare Sustemn . South

Corolina kiedical Malpractice Liability Jjoint Undéin writing Ass'n, 394 5.C. 68, 713

S.E.2d 639 (Ct. App. 201 1); Capeo bf Surnmerville, Tuc. v. JH Gayle Constr. Co., 368

S.C. 137, 142, 628 5.E.2¢ 38. 41 (2006 Longlay v. Piesee, 3

[0 Y
(X%

5.C. 401,438 8.E.2d 240
{1993). These siatuies of Tepose create 2 substaptive right, designad to pratect the
economic balance struck by the legisiative body in this state. Lamgley. 313 S.C. at 404,

438 S.E.2d at 243.44,

Bscar.se it is black leiter law thet 2 Plaintisf must establish by expett testimony

that the defendant breached the applicable standard of care, any and all assertions of 2

5




‘ncgligent act in this case are derived solely from the testimony provided by Dr. Goldstein,
Plaintiff’s expert. Boiehlo v Bycura, 282 S.C. 578, 583, 32 O S.E2d 59. 62 (Ci. App.

984y, Armstrong v, Weilond, 367 s5.C. ‘52. 225 3.E24 851 (1976). Plamsfy is
unqualified fo provide sich testimony. RBecause Plainfiffs Sxpert festified that this

. Defendant, by and ¢ through its emplovees. breached the standard of care as early ag Aprit

W o@m fziling to freat Plan if's periodontal disease, Plaintiff's claims of libility

Mot Z vt 3 violate the six-year siatute of repose.
203 T HE T
R ol 85T
i A.  Seuth Caroline Sns Refused to o Adept the “Continuous
: . T &_ax_eaﬁzfﬁ;ﬁﬂaaaz_zs Tort” Dectrine
This Court finds that ?‘aim'ﬁ’m“y not acivance his otherwise time-barred claims
-Stmply because he alleges that USC’s treaiment and alleged negligence continned over

a span of time and somehow “recceurred® * thereby renewing the time within which 1o
commence this action. Seuth Carolina hgs Judicially rejected such notions, recognizing
ihat to adopt either the continuous ireatment or continuous 1017 ritfe would run contravens
the adopted legislativa policy of cur General Assembly in esiablishing a statite of repose
for medical negligence actions. Huarris 72 V. Beviloequa 354 S.C, 29, 580 8.E.24 109

{2003); Dusbor v Carison, 341 8§.C. 261 533 S.E. 919 (2000}; Shacwell v, Craigie, 361

F / 5.C. 492, 605 S.E.2d 567 {2004). Therefore, despite MUSC’s continued treaiment of the
RIS 2

Nlu

a'r'tzﬁ in 2007 and alleged recwring negligence, ihe Court finds that the operative date

for purposes of determining the timeliness of thS action remains the m’st alleged act of

e
Augus #2007 74 May Hao)a *%/;55’/405

p 7 o The Co.rrt alsc finds thas Plaintiff aiso & ma}(m )Iemtzmatr-lv asqer‘ that any 2007
2 [ ‘i T

g

i

trealment was a “separate and distinc:™ occurrence of ﬂsohoencc. {Quits conversely, Dr.
iga__@@[m;g e ﬁi@fc;;ﬂ stiUn i
Compliznt Mgvesr
-~

~)
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Goldstein testified that the 2007 ,failute to treat Plainiiff’s :periodontal disease was ne
‘diffgﬂ:,em than in 2004. As such, a subsequent allégation of a negligence aét lS of no
corisequerice b:c;zuSe of Sowth Carolina’s !rejeqtion of the continuous tort rule. In
pertinent part, Dr. Goldstein s'tatcd:

G:  And i’syour belief that Dr. McGill should have redlagnosed him with

periodontal disease in 20072 That’s your chief complaint?
A:  That's my chief complaint?

Q: Yes,sir.
A: I believe he should have feevaluated the periodontsl situation for Mr.
Bakerin both 2004 and 2007. But there’s no indication that he did

so.

(Depo. of Dr. Goldstein, Page 95, Lines 13-22). Asthe. Georgia Court of Appeals held in

‘Howell v. Fottoli. 691 S.E2d 564 (Ga. Ct. App. 2010), which addresses a similar set of
facts:

althouah the focus of a statute of repose is generally the date of the alleged
negligent act, 2 later negligent act cannot serve as the new starting point of the
siatuic of repose where the negligent act is merely the repeated fa:lure to diagniose
and treat a continuing though worsening condiiion.”

" Howell 302 Ga. App. at 479.

B. § 15-3-545(A)’s Limited Tolling Provisioa Is Inappiicable o
Plagatiff '

The Court also finds that any allesed “mental incapacity” or other tolling
argument presented to this Court by the Plaintiff is frrelevant to the statute of repose.
Even presuming that the Plaintiff qualifies, the Court finds that the disability tolﬁﬁg
statute set forth in S.C. Code Amn. § 15-3-40 does not apply to the six year statute of
repose set forth in S:C. Code Ann. § 15-3-545.

In rejecting the application of the “moving” non-resident defendani tolfing statuie

g




to the medical malpractice siatute of repose in Langley v. Pierce, 313 S.C. 401, 438

1 8.E.2d 242 (1995). the Supreme Court noted the Tollowine: i}

~§15-3-545 specifically provides that an action for medical malpraciice must be

commenced within ‘six years from dats of oceurrence: or as rolled by this
Section.” ~  Subsection (D) of 15-3-545 provides-a lifnited tofling provision, applicabis
onlyto minoss. Inclusion of the phrase “or as folled by t}zzs Sectior” In subsegiion
(A)clearly  indicates that the only tolling of § 15—3—5i5(}-‘=) intended by the legislamre
isthet contained in subsection (D). : '

This rationale is of equal application to the disability tolling provisions, which like the
“moving™ non-resident tono g provisions, are not found within the stahwtory language of §
15-3-545. '

In 1aci, very recently, the South Carolina Court of Appeals did find that the
disability tolling staiute doés not apply io the statute of limitations set forth in 8.C. Code
Ann. § 15-3-545(A). In Sims v Awmisub of South Caroling, Inc, 2014 WL 551545 (Feb.

i2, 2014), the Court held that the incompetency tolling provisions set forth ir'S.C. Code
Ann. § 15-3-40 .a‘r'e, inapplicable to the statute of limitations for medical malpractice
actions because of the “or as tolled by this section”™ language. This holding is similarly |
dispositive regarding the statute of repose becavse it is found in this very statute.

‘Wherefore, the Court finds that Plaintiff's claims are time-barred by the statute of repose.

i Phiniffs Claims Regarding Improper Drilling Are Time-Barred
Purseant .

To § 15-78-188

Lastly, the Coust finds that Plaintiffs allegations of “improper drilling™ were not
timely filed within the two-year statute of limitations applicable to this Defendant,

Unlike the statute of repose, the statute of limitations accrues pursuant o the

X¢]




legislatively-enacted ~discovery rule which r-equres Plaintiff to commence ce her action

—— p— -

Zwithin_three years from _fthe] date of « discovery or when it reasonably ought to havs

s

.-, 5.C. Code Ann. § 15-3-345(A&). Where the defendant is a governmental
entity such as MUSC, the action must be commenced, pursuant to the discovery rule,
within two years after the date the loss was or should have been discovered. 8.C. Code
Ann. § 15-78-110 (requiring actions brought pursuant to the Tort Claims Act be
commenced within two years afier the date the loss was or should have been disc.ovefed).

Under the discovery rule, the statute of limitations begins to run from the date the
Plainti{f knew or should have known that, by the exercise of reasonable diligence, a canss
of action exists. Holmes v. National Service Industries, Inc., 395 8.C. 303, 717 S.E2d
751 (2011). Indeed, notice is imputed when a person, through the exercise of reasonable
diligence, shouid have known of the existence of a wrongful aci, In Dean v. Ruscorn
Corp., 321 8.C. 360, 468 S.E2d 645 (1996), the exercise of reasonable difigence was
defined ro mean:

- hat the injured party must act with some prompiness where the ihe facts and

. circumstances of an mjury place a reasonable peison of common knowledge and
experience on notice th& a claim aaamst another party might ex:st.”

In ihis case, notice need not be imputed as the face of the Plaintifis’ Complaini,
admissions in Pldiniifi"s depostiion, and admissions by Plaintif’s own expert, all indicate
that Plaintiff had actual notice of 2z alleged wroneini act and infury as early as 2007.
As st forth previously, Plaintiff testified that he immediately felt pain upon the drilling

of the lower Iooth, immediately thonght Dr. McGil ! “messed up”, and went back fo Dr.

. McGill on subseuent visits to ’USb .,xpress his concerns about the pam and the

‘;%ﬁ f: »féi@&g@afﬁ@ o =
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improper drilling. {Se¢ Depo. Excerpt of Plainiiff, Page 91, Lines 8 — Page 93, Line &;

i3epo. Excerpt of Plaintiff, Page 98 Line 23 — Page 99, Line 24; sce also Plaintiffs

Complaint at Pg. 2.) While Plaintiff may contend that his injuries or pain continued well
afier or worsened, the Court finds that such assertions are insufficient to defeat the statute
of limitations defense in this case. Ag the South Carolina Supreme. Court noted in Deon,

he i‘act th t the njured party may not comprehend the 547 exsenr of the damage is

immaterial i
=y

13215, S.E.2d at 647.§AIl that is requi

Note

T T e
_not the eniire infury, As a result, even when viewed in the light most favorable to the & f ous
Plaintiff, any and all assertions of liability related to “improper drilling™ are untimely as \1/

_this matter was not filed umil May of 2012 uniil nearly four and half years afier the
alleged incident-and subsequent visits where he voiced concern.

At the hearing of this motion, Plaintiff also argued that his bipolar disorder,
depression, and Jack of formal education prevented him from being on notice of a claim.
The Court finds these arguments to be without merit. First and foremost, any and all
conditions claimed by the Plaintiff do not qualify under the “insanity tolling” statute set
forth in § 15-3-40. However, even if they did, no qualified expert has -opined. that the
Plaintiff’s condition rendered him insane or mentally incompetent so as io bring §
15-3-40 into question. Wherefore, the Court finds that PlaintifPs claim of “impropexly

drilled™ are time-barred pursuant to S.C. Code Ann. § 15-78-110.

e f )
i‘ﬂﬁf“‘ b F SeRed fg T’? P
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CORCLUSION
In sum, Plaintiff’s claims against MUSC .are untimely as a maiter of law.
Accordingly, based upon the foregoing, summary judgniént in favor of the Medical
University of Sonth Carolina is proper. Defendanis’ motion for summary judgment is,

‘therefore, GRANTED.

AND IT IS SO ORDIEED.

The Honorable R. Markiey Dennis,

L2015
Charleston. South Carolina




STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

IN THE COURT OF COMMON PLEAS
Case No. 2012-CP-10-3114

Charles E. Baker
Plaintiff,

Medical University of South Carolina

s

cn

=

ORDER e T
B oy
=

D

. Defendant. =

/

A
f

This_'méuer comes before me upon Motion to Alter or Amend énd for
Reconsideration, filed 2/4/2015, by Plaintiff, by and through counsel. After fully
considering said Motion, this Court ﬁndsho need for oral argument in this matter
and therefore the Motion to Alter or Amend and for Heconsidération is denied;

AND IT IS SO ORDERED!

W00l

R. MARKLEY DENNIS, Jﬁ.
Presiding Judge

Charleston, South Carolina ~ _ . . e

May 5, 2015
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

: )

COUNTY OF CHARLESTON )  NINTH JUDICIAL CIRCUIT

CHARLES E. BAKER, SR, )  CASENO. 2012-CP-10-3114
)
)
PLAINTIFF, )
)

vs. ) ORDER GRANTING SUMMARY
| ) JUDGMENT

MEDICAL UNIVERSITY OF SOUTH )
CAROLINA, )
)
DEFENDANTS. )
)

" E@  3ovd p———

This matter is before the Court upon Defendant, the Medical University of South
Carolina’s (hereinafter “MUSC® or “Defenant”), Motion for Summary Judgment. A motions
hearing was held on January 15, 2014. Defendant contends that the Plaintiff’s claims are time-
barred, in part, because the Plaintiff failed to timely commeftce this action within the applicable
statute of repose as set forth in S.C. Code Ann. § 15-3-545(A) and also, in part, because the
Plaintiff failed to timely commence this action with the applicable statute of limitations set forth

in S.C. Code Ann. § 15-78-110. Having fully considered the issues before the Court, the Court

3r
%

finds that Defendants’ Motion should be GRANTED.

INTRODUCTION

'IheAPIaintiff, Charles E. Baker, Sr., instituted the above-captioned matter by filing his
Complaint on May 11, 2012, alleging 2 cause of action for dental malpractice against the
Defendant. It appears Plaintiff was treated at Defendant’s Dental Faculty Practice sporadically

over a number of years, ranging from 1998 until November of 2010. Plaintiff’s assertions of

liability can be categorized as two-part and are addressed respectively below.

— Y

SZETLVLELBT

= ... .
CEPT G10Z2/64/14



@  3ovd snod

Allegations of Improper Drilling
First, Plaintiff claims that in 2007, Dr, Theodore S. McGill', while acting within hi.;.
scope of employment for MUSC, improperly drilled into a lower, opposing wisdom tooth after
delivering an upper-right bridge for tecth 7-10. (See Plaintiff's Complaint at Pg. 2, § 4; see also,
Depo. Excerpt of Plaintiff, Page 91, Lines 8 — Page 93, Line 6). Plaintiff contexids that this
| drilling caused him instant pain and discomfort, that he notified Dr. McGill immediately that
same day of his pain, and that he continually informed him of continued pain and discomfort in
that same area on his next “four or five” subsequent visits in 2007 to MUSC. (See Pitf.’s Compl.
at Pg. 2, 7 4; see also, Depo. Excerpt of Plaintiff, Page 98 Line 23 — Page 99, Line 24). Plaintiff
also admitted that he believed immediately that Dr. McGill had “messed up” by even attempting
this unnecessary drilling. See Depo. Excerpt of Plaintiff, Page 98 Line 23 ~ Page 99, Line 24)
While there is some dispute as to exactly when the supposed drilling occurred, it is
undisputed that any such act would had to have occurred in 2007° and that any and all
complaints of associated pain by Plaintiff to Dr. McGill came, at the very latest by January of
2008, nearly four and half years prior to the commencement of this lawsuit.? Plaintiff contends
that despite the raising of his concerns to Dr. McGill over the next several months, no remedial
treatment was provided in any fashion and that the tooth that was drilled upon continued to cause
him pain.
In no uncertain way, Plaintiff’s own pleadings and deposition testimony demonstrate he

was on aware of an injury in 2007, believed MUSC to be at fault immediately, and had actual

! Dr, McGill was originally named in this suit by the Plajutiff a3 a Defendant. However, he was dismissed by
stipulation pursuant to Rule 41(a)(1)(B) of the South Carolina Rules of Civil Procedure on November 13, 2012,
MUSC remains the lone Defendant. " October 4. 2007

2 Plaintiff testified that this supposed “drilling” occurred on October 4, . . ]

3 After a series of visits in 2007 and one in January of 2008, Plaintiff was not seen by Dr. McGill until February of

2010.

GZETLPLEPBT ZEPT Gl@Z/6Z2/18



A:  Ifthere’s a gap of two years, patient comes back for a new evaluation, it
should be stated. It acems to be a breach of the standard of care, Yes.

(See Depo. of Dr. Goldstein, Page 83, Line 19 ~ Page 85, Line 3)

Although Plaintiff was not treated by Defendant MUSC for over three years after this
2004 visit, Dr. Goldstein testified that these same failures in periodontal care continued in May
of 2007 when Plaintiff again presented to MUSC with requests for the crown and bridge work
referenced above. The Court finds that Dr. Goldstein’s testimony did not distinguish any alleged
failures that supposedly oceurred in April of 2004 from those alleged failures that supposedly
occurred in 2007, Indeed, any and all criticism of MUSC’s lack of periodontal treatment of the
Plaintiff are identical in that the sole criticism asserted the repeated failure to treat Plaintiff’s
advancing periodontal disease in any manner. Because these allegations of negligent acts as to
this Defendant begin in 2004, the statute of repose began to run in April of 2004 and expired in
April of 2010, over two years prior to the filing of Plaintiff’s lawsuit. As a result, the Court finds
that Plaintifi®s claims concerning periodontal treatment are time-barred by S.C. Code Ann. § 15-
3-545(A).

STANDARD FOR SUMMARY JUDGMENT

Pursuant to Rule 56 of the South Carolina Rules of Civil Procedure, summary judgment
may be granted if there is no genuine issue as to any material fact and the moving party is
entitled to a judgment as a matter of law. Rule 56, SCRCP; Town of Summerville v. City of N.
Charleston, 378 S.C. 107, 109-10, 662 S.E.2d 40, 41 (2008). The statute of limitations or statute
of repose defense may be raised in a summary judgment motion. See McDonnell v.
Consolidated School Dist. of Afken, 315 S.C. 487, 445 S.E2d 638 (1994). The proper

interpretation of a statute is a question of law for the court. Town of Summerville, 378 S.C. at
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notice of a claim. Even viewing Plaintiff’s testimony and allegations in the light most favorable
to him, the Court finds any cause of action related to this “improper drilling™ acerued in January
of 2008, at the latest, and pursuant to S.C. Code Ann. § 15-78-100, had run by January of 2010,

thereby rendering this claim untimely by nearly two and half years.

Allegations of Inadequate Treatment of Periodontal Disease

Second, Plaintiff’s sole liability expert, Dr. Stanton Goldstein, testified that Defendant’s

lack of treatment of Plaintiff’s periodontal disease also fell below the standard of care.

On June 11, 2014, Dr. Goldstein was deposed in this matter. When ciarifying his
criticisms of MUSC’s failure to provide any periodontal care to Mr. Baker, he specifically noted
that such failures began in April of 2004 when Plaintiff presented to MUSC for dental care and
treatment related to a cantilever bridge. In pertinent part, Dr. Goldstein testified as follows when

questioned by Plaintifi"s own counsel:

Q: Let me back up. The April 04’ visit, what was that for?

A: (Reading) ‘It was a consultation. Patient concerned about cantilever bridge.
Looks like 3/4, discussed options, recommend extraction of 3, then fixed bridge
from 2 to 6. Referred to Dr. Tabor.*

Is there any mention of the patient having treatment for periodontal discase?
There’s no mention of that. No.

Any recommendations or notations in 04°? -

No.

Okay. In your opinion, then, if he had the periondontal disease in 02°, would he
still have it in 04°?

Most likely. Yes.

Okay. But yet it’s not mentioned in these records from MUSC?

No. It’s not.

And that’s 04°?

Correct? ,

If he had the periodontal disease in 02” and it stil] persists in 04’ but it’s not
documented nor is it recommended for any kind of treatment, is that normal
practice?

I would say not.

Is that a breach, so to speak, of a standard, medical standards or dental
standards?

RErRE2RE LPEREQ
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110, 662 S.E.2d at 41 (citing Catawba Indian Tvibe v. State, 372 S.C. 519, 524, 642 S.E.2d 751,
753 (2007)).

LAW/ANALYSIS

Plaintifs Claims Concerning Inadequate Care For Periodontal Disease Are

;J:nmely Pursuant To The Six-Year Statate Of Repose Set Forth In. § 15-3-
5(A)

The six-year repose provision of S.C. Code Ann. § 15-3-545 applies to public hospitals,
such as the Defendant, under the Tort Claims Act. See Kerr v. Richland Mem'l Hosp., 383 S.C.
146, 149, 678 S.E.2d 809, 811 (2009) (finding the six year repose provision of §A15-3-545
applies to government hospitals under the Tort Claims Act). Applying § 15-3-545 to the instant .
case, the Court finds that the Plaintiff has commenced this action more than two years after the
running of the six-year statute, and that any and all claims related to improper periodontal care
should be dismissed as a matter of law.
Under the statute of repose, the triggering date which initiates the beginning of the six-
year period is the “date of occurrence.” Specifically, the statute provides the following:
“...any action...to recover damages for injury to the person arising
out of any medical, surgical, or dental treatment, omission, or
operation...must be commenced within three years- from-: the dare
of the treatment, omission, or operation giving rise to the cause of

action or[three years from date of discovery or when it reasonabiy

ought to have been discovered, not to exceed six years from date of
occurrence, or as toiled by this section.” 8.C. Code Ann. § 15-3-
545(A)(emphasis added).

The six-year period constitutes an “outer limit beyond which a medical malpractice claim is

barred,_regardless of when it is discovered.” O'Tuel v. Villani, 318 8.C. 24, 455 S.E.2d. 698 -
(Ct.App. 1995) (overruled in part and on other grounds by I'on, LLC v. Town of M. Pleasant,
338 S.C. 406, 526 S.E.2d 716 (2000)). Unlike the statute of limitations, the statute of repose for

medical malpractice actions begins to run at the first occurrence of a negligent act. ld The
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statute of repose ignores the discovery, knowledge, and even the existence of any injury in
barring claims; instead, its focus centers squarely on that first act of negligence underlying the
claim. Hoffman v. Powell, 298 S.C. 338, 339-40, 380 S.E.2d 821 (1989) (the medical
malpractice statute of repose bars claims “regardless of whether [the claim] has or should have
been discovered” or “whether [the claimant’s] injuries are latent or readily apparent.”). The
expiration of a statute of repose extinguishes all causes of action, including those that may later
accrue and those that have already accrued. Columbia/CSA-HS Greater Columbia Healthcare
System v. South Carolina Medical Malpractice Liability Joint Underwriting Ass 'n, 394 8.C. 68,
713 S.E.2d 639 (Ct. App. 2011); Capco af Summerville, Inc. v. J.H. Gayle Constr. Co., 368 S.C.
137, 142, 628 S.E.2d 38, 41 (2006); Langley v. Pierce, 313 8.C. 401, 438 S.E.2d 242 (1993).
These statutes of repose create a substantive right, designed to protect the economic balance
struck by the legislative body in this state. Langley, 313 S.C. at 404, 438 S.E.2d at 243-44.

Because it is black letter law that a Plaintiff must establish by expert testimony that the
defendant breached the apﬁlicable standard of care, any and all assertions of a negligent act in
this case are derived solely from the testimony provided by Dr. Goldstein, Plaintiff’s expert.
Botehlo v. Bycura, 282 S.C. 578, 583,320 S.E.2d 59, 62 (Ct. App. 1984); Armstrong v. Weiland,
267 S.C. 12, 225 S.E.2d 851 (1976). Plaintiff is unqualified to provide such testimony. Because
Plaintiff's expert testified that this Defendant, by and through its employees, breached the
standard of care as early as April of 2004 in failing to treat Plaintiff’s periodontal ‘disease,
Dlaintiff's claims of liability violate the six-year statute of repose.

A, South Carolina Has Refused to Adopt the “Continuous
Treatment/Continuous Tort” Dactrine

This Court finds that Plaintiff may not advance his otherwise time-barred claims simply

because he alleges that MUSC's treatment and alleged negligence continued over a span of time
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and somehow “reoccurred” thereby renewing the time within which to commence this action.
South Carolina has judicially rejected such notions, recognizing that to adopt either the
continuous treatment or continuous tort rule would run contravene the adopted legislative policy
of our General Assembly in establishing a statute of repose for medical negligence actions.
Harrison v. Bevilacqua, 354 S.C. 129, 580 S.E.2d 109 (2003); Dunbar v. Carlson, 341 S.C. 261
533 S.E. 919 (2000); Shadwell v. Craigie, 361 S.C. 492, 605 S.E.2d 567 (2004). Therefore,
despite MUSC’s continued treatment of the Plaintiff in 2007 and alleged recurring negligence,
the Court finds that the operative date for purposes of determining the timeliness of this action
remains the first alleged act of negligence in April of 2004.

The Court also finds that Plaintiff also may not legitimately assert that any | 2007
treatment was a “separate and distinct” occurrence of negligence. Quite conversely, Dr.
Goldstein testified that the 2007 failure to treat Plaintiff’s periodontal disease was no different
than in 2004. As such, a subsequent allegation of a negligence act is of no consequence because
of South Carolina’s rejection of the continuous tort rule. In pertinent part, Dr. Goldstein stated:

Q: And it's your belief that Dr. McGill should have rediagnosed him with
periodontal disease in 20077 That’s your chief complaint?

That’s my chief complaint?
Yes, sir.

I believe he should have reevaluated the periodontal situation for Mr. Baker in -
both 2004 and 2007. But there’s no indication that he did so.

EeX

(Depo. of Dr. Goldstein, Page 95, Lines 13-22). Asthe Georgia Court of Appeals held in Howell
v. Zottoli, 691 S.E.2d 564 (Ga. Ct. App. 2010), which addresses a similar set of facts:
“although the focus of a statute of repose is generally the date of the alleged negligent
act, a later negligent act cannot serve as the new starting point of the statute of Tepose
where the negligent act is merely the repeated failure to diagnose and treat a continuing
though worsening condition.”

Howell, 302 Ga. App. at479.
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B. § 15-3-545(A)’s Limited Tolling Provision Is Inapplicable to Plaintiff

The Court also finds that any alleged “mental incapacity” or other tolling argument |
presented to this Court by the Plaintiff is irrelevant to the statute of repose. Even presuming that
the Plaintiff qualifies, the Court finds that the disability tolling statute set forth in S.C. Code Ann.
§ 15-3-40 does not apply to the six year statute of repose set forth in S.C. Code Ann. § 15-3-545.

In fejecting the application of the “moving” non-resident defendant tolling statute to the
medical malpractice statute of repose in Langley v. Pierce, 313 S.C. 401, 438 S.E.2d 242 (1 993),
the Supreme Court noted the following:

“315-3-545 specifically provides that an action for medical malpractice must be

commenced within ‘six years from date of occurrence, or as tolled by this section.’

Subsection (D) of 15-3-545 provides a limited tolling provision, applicable oniy 1o

minors. Inclusion of the phrase ‘or as tolled by this section’ in subsection (A) clearly

indicates that the only tolling of § 15-3-545(A) intended by the legislature is thai

contained in subsection (D).”

This rationale is of equal application to the disability tolling provisions, which like the “moving”
non-resident tolling provisions, are not found within the statutory language of § 15-3-545.

In fact, very recently, the South Carolina Court of Appeals did find that the disability
tolling statute does not apply to the statute of limitations set forth in S.C. Code Ann. § 15-3-
545(A). In Sims v. Amisub of South Carolina, Inc, 2014 WL 551545 (Feb. 12, 2014), the Court
held that the incompetency tolling provisions set forth in S.C. Code Ann. § 15-3-40 are
inapplicable to the stamfe of limitations for medical malpractice actions because of the “or as
tolled by this section” language. This holding is similarly dispositive regarding the statute of
repose because it is found in this very statute. Wherefore, the Court finds that Plaintiff’s claims

are time-barred by the statute of repose.
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1L Plaintiff’s Claims Regarding Improper Drilling Are Time-Barred Pursuant
To § 15-78-100

Lastly, the Court finds that Plaintiff’s aUegaﬁon§ of “improper drilling” were not timely
filed within the two-year statute of limitations applicable to this Defendant. Unlike the statute of
repose, the statute of limitations accrues pursuant to the legislatively-enacted discovery rule
which requires Plaintiff to commence her action “within three years from {the] date of discovery
or when it reasonably ought to have discovered.” $.C. Code Ann, § 15-3-545(A). Where the
defendant is a governmental entity such as MUSC, the action must be commenced, pursuant to
the discovery rule, within two years after the date the loss was or should have been discovered.
S.C. Code Ann. § 15-78-110 (requiring actions brought pursuant to the Tort Claims Act be
commenced within two years after the date the loss was or should have been discovered).

Under the discovery rule, the statute of limitations begins to run from the date the
Plaintiff knew or should have known that, by the exercise of reasonable diligence, a cause of
action exists. Holmes v. National Service Industries, Inc., 395 S.C. 305, 717 S.E.2d 751 (2011).
Indeed, notice is imputed when a person, through the exercise of reasonable diligence, should
have known of the existence of a wrongful act. In Dean v. .Ruscon Corp., 321' S.C. 360, 468
S.E.2d 645 (1996), the exercise of reasonable diligence was defined to mean:

“that the injm'ed party must act with some promptness where the facts and circumstances

of an injury place a reasonable person of common knowledge and experience on notice

that a claim against another party might exist.”
In thié case, notice need not be imputed as the face of the Plaintiffs’ Complaint, admissions in
Plaintiff’s deposition, énd admissions by PlaintifPs own expert, all indicate that Plaintiff had
actual notice of an alleped wrongful act and injury as early as 2007. As set forth previously,
Plaintiff testified that he immediately felt pain upon the drilling of the lower tooth, immediately

thought Dr. McGill “messed up”, and went back to Dr. McGill on subsequent visits to MUSC
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express his concerns about the pain and the improper drilling. (See Depo. Excerpt of Plaintiff.
Page 91, Lines 8 — Page 93, Line 6; Depo. Excerpt of Plaintiff, Page 98 Line 23 — Page 99, Line
24; sge also Plaintiff’s Complaint at Pg. 2.) While Plaintiff may contend that his injuries or pain
continued well after or worsened, the Court finds that such assertions are insufficient to defeat
the statute of limitations defense in this case. As the South Carolina Supreme Court noted in
Dean, “the fact that the injured party may not comprehend the fill extent of the damage is
immaterial” 321 8.C. at 364, 468 S.E.2d at 647. All that is required is notice of @ injury, not the
éntire injury. As a result, even v\_gh’en viewed in the light most favorable to the Plaintiff, any and
all assertions of liability related to “‘improper drilling” are untimely as this matter was not filed
until May of 2012 until nearly four and half years after the alleged incident and subsequent visits
where he voiced concern.

At the hearing of this motion, Plaintiff also argued that his bipolar disorder, depression,
and lack of formal education prevented him from being on notice of a claim. The Court finds
these arguments to be without merit. First and foremost, any and all conditions claimed by the
Plaintiff do not qualify under the “insanity tolling” statute set forth in § 15-3-40. However, even
if they did, no qualified expert has opined that the Plaintiff’s condition rendered him insane or
mentaily incompetent so as to bring § 15-3-40 into question. Wherefore, the Court finds that

Plaintiff’s claim of “improperly drilled” are time-barred pursuant to S.C. Code Ann. § 15-78-

110
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improper drilling. (See Depo. Excerpt of Plaintiff, Page 91, Lines 8 — Pe,ge 93, Line 6;
Depo. Excerpt of Plaintiff, Page 98 Line 23 — Page 99, Line 24; see also Plaintiff’s
Complaint at Pg. 2.) While Plaintiff may contend that his injuries or pain continued weil

after or worsened, the Court finds that such assertions are insufficient to defeat the statute

of limitations defense in this case. As the South Carolma Supreme Court noted in Dean, .

45

“the fact that the mjured party may not comprehend the full extent of the damage is
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Plamtlﬂ' any and all assertlons of hablhty related te “improper dnllmg” are untimely as
this matter was not filed until May of 2012 until nearly four and half years after the
alleged incident and subsequent visits where he voiced concem.

At the hearing of this motion, Plaintiff also argued that his bipolar disorder,
depression, and lack of formal education prevented him from being on notice of a claim.
The Court finds these arguments to be without merit. First and foremost, any and all
conditions claimed by the Plaintiff do not qualify under the “insanity tolling” statute set
forth in § 15-3-40. However, even if they did, no qualified expert has opined that the
Plaintiff’s condition rendered him insane or mentally incompetent so as to bring §
15-3-40 into question. Wherefore, the Court finds that Plaintiff’s claim of “improperly

drilled” are time-barred pursuant to S.C. Code Ann. § 15-78-110.




| CONCLUSION
In sum, Plaintiff’s claims against MUSC are untimely as a matter of law. Accordingly,
based upon the foregoing, summary judgment in favor of the Medicul University of South

Carolina is proper. Defendants’ motion for summary judgment is, therefore, GRANTEE:

AND IT IS SO ORDERED.
The Honorable R. Markley Dennis, Jr.
, 2015
Charleston, South Carolina
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IN THE CIVIL COURT OF CHARLESTON SOUTH CAROLINA

CHARLESTON COUNTY
Charles E. Baker Sr.
2238 Folly Road Unit D2
Charleston S.C. 29412 RECEIVE@
PLAINTIFF JUN 18 2015
VS. SC Court afAppealE
S. Ted McGill DMD - oo =
Together with his Employer - \ Fy =
Medical University of South Carolina (T S
College of Dental Medicine. L en =
Faculty Practice 29 Bee St. |\ 5B ¢
Charleston, S.C. 29425 3 5 3
DEFENDANT
COMPLAINT

COMES NOW Charles E. Baker Sr. Plaintiff, by and through future counsel not yet
selected, and files this Complaint against Doctor S.TED McGill DMD. And for cause of same
would state the following:

1. That Plaintiff is an adult resident citizen of, Charleston County S. C.
2. That the Defendant, S. Ted McGill, DMD a Practicing physician of dental
medicine at 29 Bee Street Charleston, S.C. 29425. Also employed by the Medical university of

South Carolina better known as (MUSC) Charleston S.C. and doing business pursuant to the

laws of the State of South Carolina. That the Defendant may be served with the process of this
Court by service of process at the defendant place o

f employment located at 29 Bee Street
Charleston, South Carolina zip code 29425

3. . That between 01/66/2007: and -06/17/2010 -the-Plaintiff sought-and received
medical Dental treatment at the Defendant's facility MUSC DENTAL FACULTY PRACTICE
BUILDING located at 29 Bee Street Charleston S.C. 29425 and under the primary care of
Daoctor S.TED McGill DMD, a physician employee of the Medical university of South Carolina.
Charleston, South Carolina. That at all times related hereto, Dr. S, Ted McGill DMD was the
employee of the Medical University of South Carolina Charleston S.C. The Defendant an

employee of Medical University of South Carolina and located in Charleston, South Carolina.
And is liable for the actions, omissions and negligence of said employez.
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4. That Plaintiff's primary complaints relates to an error that was made by Doctor

Ted McGill on the same date he installed a new four tooth bridge on the upper right jaw bone.
After installation of the bridge, the plaintiff was so delighted with the work performed by doctor

Ted McGill, the plaintiff expressed his pleasure many times of his satisfaction, and considered
the work as being prefect. At this time Doctor McGill left the room for a few minutes and
returned telling the plaintiff to open up and byte down, plaintiffs response was, no man there
is nothing wrong it’s prefect. Doctor McGill again said open up and byte down, (on carbon
‘paper) well he being the professional I did as he instructed.

After doing so Doctor McGill entered into my mouth with a high speed drill, I assumed to make
an adjustment on the upper bridge just installed. Instead doctor McGill drilled out a silver filling
on the lower wisdom tooth directly below the bridge. Witch brought about severe pain, I yelled
out very loud. At this time doctor McGill left the room returning with something to pack in the
tooth. After witch I was dismissed for the day. I left the office with some pain in the lower tooth.

I'had two other crowns to be replaced and at each visit I mentioned I had some pain in the lower
tooth, his response was total silence. So I said maybe it will settle down after a little time. 1
brought this to the attention of the defendant, Doctor .S. Ted McGill. DMD at each subsequent
visit four or five times. Doctor McGill was totally silent no response or comment at all. He
remained totally silent about the subject. Each time I returned I would bring up the same subject
of still having pain, and I received total silence.

5.

6. It is my belief that the Medical University of South Carolina in Charleston S.C. 29403 be
held responsible as the Defendants employer, and through its' employee physician relationship
together with S. Ted McGill, DMD. Was negligent in failing to diagnose Plaintiff's medical
condition and render treatment consistent with a proper diagnosis.

7. That Defendant's negligence directly and proximately resulted in unnecessary
severe physical, mental and emotional pain and suffering and unnecessary medical treatment,
expense over a period of twenty months and Plaintiff is entitled to recover damages of from and
against the Defendant and his Employer for said negligence.

. WHEREFORE, Plaintiff files this Complaint and demands judgment of, from and against
the Defendant and his employer the Medical University of South Carolina Charleston, South

Carolina the sum of $400.000.00 dollars actual damages together with prejudgment interest and
all costs of court accrued herein.

Respectfully submit

Charles E. Baker Sr.

oL
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.D. KEITH BOLUS

ATTORNEY AT LAW . .
2127 DORCHESTER ROAD
. N.CHARLESTON, 2 TW4as L
OFFICE: (843) 747-1323 o © FOLLY BEACH OFFICE! v
. CELL: (043)6G83-7189 ‘ . oo 4323 S
FAX: (063 747438 . . | wayuran -
January 29, 2015 X
VIA FACSIMILE;: 843-406-7568 and EMAIL > ¢ e !
Charles “Buddy” Baker S : . : :
PO Box 1803 - . JUN 18 2015 .

Eolly Beach, SC 29439

" RE: Charles Baker v. MUSC
Case No.: 2012-CP-10-3114

'. SQ Court of Appeals

- Dear Buddy: : : o -
The summary judgment hearing was held Thursday, January 15, 2015 in front of Judge
- Markley Dennis. Judge Dennis granted the motion for summary judgment, stating that
the statuire of repose and the statute of limitations he$ Bazyed your claim. Please find
. enclosed a copy of the proposed order filed by MUSC, Judge Dennis should sign it this
week. Please review the order. g . '

( il file a Notice of Motion for
Reconsideration for Judge Dennis to reconsider his graunting of the summary judgment
dismissing your case. It is unlikely that he will change his mind. The motion hearing for : - -
. reconsideration should be held in a couple of months. If Judge Dernri&denies our

motion for reconsideration, then we will further need to diseiss how youwish to -

proceed with the appeal. . '

Per our telephone conversation on January 27;@35,, Twi

Per our conversation, I will meet yoix on Friday at 10:00 a.m. atthe Folly Beach office.
If you have any questions concerning this, please do not hesitaterto contact me. '

Sincerely yours, .

2B

D. Keith Bolus .

DKB oo
. Enclosure |

CC: File
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