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PETITION FOR REHEARING

Pursuant to Rule 221(a), SCACR, counsel for Brvan M. Holder petitions the Ccurt for
rehearing. Counsel respectfully submits that this Court overlooked the fact that, in finding no error
with the trial judge instructing the jury on the law of accomplice liability, “hand of one is the hand
of all,” there was no evidence that Petitioner joined with another to accomplish an illegal purpose.
The judge erred in instructing the jury on the law of accomplice liability, “hand of one is the hand of
all” when the evidence did not support such a charge. Appeila_m was prejudiced by the erroneous

charge.



The‘Stéte’s case against Petitioner.reliéd heavily on Vthg_testim'ony of co-defendant Mattison
Tyler Schomer. Schomer testified that he and Holder went out to a field to shoot two stolen guﬁs.
(R. pp. 48 — 51). The field was close to Schomer’s house. Schomer testified that the next mght he
and Holder returned to the field to shoot the guns. Accordmg to Schomer, on the second night,
~ Holder left the field area, went up-an incline and shot at a sign'and then shot in the direction of the
Ingles grocery store and the Race Way convenience store. (R. p. 52, line 19 - pp. 33 -56). Schomer
testified that he was standing ten feet behind Petitioner when the shooting took place. (R. p. 64,
lipes 10-15). Schomer did not testify. that he and Petitioner planned together to shoot at people and
there was no testimony about z‘iny. discussions between Petitioner and the co-defendant about
shooting at people.. |
| Holder testified at trial and denied returning to the field a second night, denied shooting in
the direction of the Ingles ér the R;dCC Way and denied shooting at-anybody. (R. p. 294, lines 10-
16). Holder admitted going to the field . with Schomer» one tﬁne to shoot guns. (R. p. 287, 1'mé§ 12-.-'
23). Hoider testified, however, that when he and Schomer shot the guns they shot at targets into the
woods rather than towards businesses. (R. p. 288, lines 12-22). | |

In State v. Langley 334 S.C. 643, 648-649, 515 S.E.2d 98, 101 (1999), the South

Carolina Supreme Court addressed “hand of one, hand of all” liability and accomplice liability

separately, writing:

Second, under the “hand of one, the hand of all theory,” appellant would be guilty
of murder if he aided Derrick. Under this theory, one who' joins with another to
accomplish an illegal purpose is liable criminally for everything done by his
confederate incidental to the execution of the common design and purpose. To
admit evidence under this theory, the existence of the common design and the
participation of the accused against whom the evidence is offered should first be
shown. State v. Woomer, 276 S.C. 258, 277-S.E.2d 696 (1981) Third, appellant
would be guilty of murder if the jury found he was an accomplice. Under
accomplice liability thqory; “a person must personally commit the crime or be




: :
present at the scene of the crime-and mtentlonally, or through a common design,

aid, abet, or assist in the commission of that crime through some-overt act.” State
* v, Austin, 299 S.C. 456, 459, 385 S.E.2d 830, 832 (1989); see also State v.
. Leonard, 292 S.C. 133, 355 S.E.2d 270 (1987) (to be liable as an aider or abetter,
the participant must be chargeable with knowledge of the principal's criminal
conduct; mere presence at the scene is not sufficient to establish guilt as an aider
or abetter).

In State v. Condrey, 349 S.C. 184, 194, 562 S.E.2d 320, 324 (Ct.App.2002), the South .

Carolina Court of Appeals wrote, “Under the ‘hand of one is the hand of all’ theory, one who
joins with another to accomplish an illegal purpose is liable criminally for everything done by his
confederate incidental to the execution of the common design and purpose.”

| The evidence in the'present case does not support liability under “hand of one, hand of
all” liability or accomplice liability. The only evidence presented by the State, through the
- testimony of the co-defendant Schomer, was that Petitioner acted alone in shooting at penple.
There was no evidence that Petitioner and the co-defendant joined in a common design to shoot
people.v There was no evidence that there was any kind of agreement or even discussion about
shooting at people. Petitioner denied that on the one night he was shooting with the co-defendant
that either one of them shot at anybody. Shooting at people is not a natural and probable
consequence of shooting at targets in a field with woods in the background, even if the shooting
was done with stolen guns.

In Wilds v. State, 407 S.C. 432, 438-439, 756 S.E.2d 387, 390 (Ct.App. 2014)_reh'g

~ denied (Apr. 24, 2014), ..cert. granted (Nov. 20, 2014), this Court affirmed the PCR court’s
finding that appellate counsel was ineffective for failing to challenge the trial court's accomplice
liability charge on‘appeal when there was no evidence that indicated anyone other than Wilds
was the shooter. Wilds is similar to the present case where there was no'evi_denee that Petitioner

was acting with anyone when the shooting took place. Based on the evidence presented, the jury



P
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was to determine if Petitioner was the sliootér; fis tesfifiéd to by Schomer, or Petitioner was not

the shooter and was not present at the time of the shooting, as testified to by Holder.

In Wilds, this Court addressed when a charge on accomplice liability, “hand of one is the
hand of all” should be given writing:

Our supreme court has noted that “[l]ike a lessér-included offense, an alternate
theory of liability may only. be charged when the evidence is equivocal on some
integral fact and the jury has been presented with evidence upon which it could
rely to find the existence or nonexistence of that fact.” Barber v. State, 393
S.C. 232,236,712 S.E.2d 436, 439 (201'1). In Barber, as in the instant case,
four men committed an armed robbery, and, during the robbery, one of the men
shot two of  the victims. Id. at 234-35, 712 .S:E.2d at 437-38. Three of the
robbers pled guilty and all testified at Barber's trial that- Barber shot the two
victims during the robbery. Id. at.235, 712 S.E.2d at 428, On appeal, Barber
argued the evidence at trial did not support a jury charge on accomplice
liability. Id. at 438. Our supreme court noted “[t]o-support an accomplice
liability charge in this case, the question is whether theré is any evidence that
another co-conspirator was the shooter and Barber was acting with him when the
robbery took place.” Id. at 237, 712 S.E.2d at 439. Under this test, the court
ultimately found the trial court did riot err in instructing the jury on accomplice
liability because “the sum of the evidence  presented at trial, both by the State
and defense, was equivocal as to who was the shooter.” Id. at 236, 712 S.E.2d
at 439. In making this finding, the supreme . court relied upon evidence.
presented at trial indicating three of the robbers were armed, two with .380
handguns, which was the type of weapon forensic experts testified fired all the
shots during the robbery. Id. at 237, 712 S.E.2d at 439.

407 S.C. 432, 438, 756 S.E.2d 387, 390 (Ct. App. 2014), reh'g denied (Apr. 24, 2014), cert.

granted (Nov. 20, 2014).

This Court’s reliance on Barber is misplaced because in Barber there was evidence
presented that Barber was acting with another to commit an: anngd robbery when the shooting
_took place. The evidence in the present case only points to one person, acting alone, as the"
_ shooter. There was no evidence presented that Petitioner joingd with another to accomplish an
iliegal purpose. The State presented no evidence that the co-defendaﬁt Schor’ner was the shooter

and Petitioner was acting with him to shoot at people. There was no evidence presented by the



State that the co-defendant Schomer was acting with Petitioner to shoot at people. The State
presented no evidence of an agreement, no evidence of a common design and no evidence of
aiding and abetting. When asked why he didn’t stop Holder from shooting in the direction of the
Ingles and the Race Way, Schomer claimed, “Because if you had the gall to shoot in the direction of
other people, what stops you from shooting in my direction at me?” (R. p. 65, lines 3-7).
Schomer’s testimony directly contradicts any argument that he was acting with Petitioner at the time
of the shooting.

An additional distinction from the Barber case is that in Barber there was evidence that
two of the robbers were armed with a .380 handgun, the type of gun used to shoot the victims.
The State’s evidence in the present case shows that the sole weapon used in the shootings was
State’s Exhibit #15, the 30-06 caliber rifle that the co-defendant sold to the drug dealer, Wesley,
for marijuana. (R. pp. 204-212; p. 62, lines 2-16). The evidence presented at trial showed that
the shooter, whoever the jury found that person to be, acted alone. The judge erred in instructing
the jury with accomplice liability, the “hand of one is the hand of all.”

This Court’s reliance on State v. Reid, 408 S.C. 461, 473, 758 S.E.2d 904, 910 (2014),
is misplaced because in Reid there was evidence that Reid acted together with others to commit

an armed robbery. In Reid the South Carolina Supreme Court wrote:

Just as Reid could be convicted of assault and battery of a high and aggravated
nature and armed robbery under a theory of accomplice liability even though he
did not wield the offending weapon, so could he be found guilty for possession of
that firearm. Although there was no evidence presented Reid assisted Henson in
possessing the firearm, the State presented evidence Reid helped orchestrate the
robberies and reconnoitered the scene. Furthermore, Reid knew Henson had a
rifle in his possession for use during the robberies. Reid then waited at the
getaway vehicle for Henson to return with the proceeds.

State v. Reid, 408 S.C. 461, 473, 758 S.E.2d 904, 910 (2014), reh'g denied (Aug. 6, 2014), cert.

denied (Jan. 12, 2015), cert. denied, 135 S. Ct. 975, 190 L. Ed. 2d 859 (U.S.S8.C. 2015). In



contrast, in the present case there was no evidence that Petitioner acted with Schomer or anyone
else during the shooting. The judge erred in instructing the jury with the law on accomplice
liability, “hand of one is the hand of ali.” There was no evidence that Petitioner joined with another
to accomplish an illegal purpose.

Appellant was prejudiced by the erroneous jury instruction. In closing argument the
prosecutor mentioned the words “hand of one is the hand of all” five times. (R. p. 365, lines 10-
15; p. 369, line 2; p. 370, line 11; p. 373, line 6; p. 376, line 1). Because of the judge’s decision
to improperly charge “hand of one is the hand of all,” the prosecutor was allowed to improperly
argue “hand of one is the hand of all” when there was no evidence to support this theory. Based
in the judge’s erroneous instruction on accomplice liability, in closing argument the prosecutor
was allowed to improperly argue that Appellant and the co-defendant acted in concert and aided
and abetted one another when there was no evidence of accomplice hability. (R. p. 374, lines
15-17). The erroneous instruction, unsupported by the evidence, requires a new trial.

Petitioner seeks rehearing based on the above argument.

Respectfully submitted,

athrine H. Hudgins
Appellate Defender

This 18th day of June, 2015.
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