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ISSUE PRESENTED

Did the trial judge err in refusing to dismiss the indictment because Appellant was
denied his state and federal constitutional right to a speedy trial when the State
failed to call the case for trial until January 9, 2012, almost ten years after the arrest
and indictment of appellant for murder?



STATEMENT

In March' of 2002, the Edgefield County Grand Jury indicted Petitioner for murder,
indictment #2002-GS-19-110. On January 9, 2012, Petitioner proceeded to jury trial before the
Honorable R. Knox McMahon. Attomey Randall D. Williams represented Petitioner at trial.
Attorneys Ervin J. Maye and H. Frankl.in Young, III prosecuted the case. The jury returned a
verdict of guilty and Judge McMahon sentenced Petitioner to life in prison without parole. A timely
notice of intent to appeal was filed on January 19, 2012. On October 8, 2013, the final briefs were
filed and on October 30, 2013, Petitioner filed the final reply brief. On September 9, 2014, the case
was argued before the South Carolina Court of Appeals. On November S, 2014, in an unpublished
opinion, the Court of Appeals affirmed the conviction and sentence. State v. Hunsberger, Op. No.
2014-UP-382 (S.C.Ct.App. filed November 5, 2014). The petition for rehearing was filed on
November 20, 2014, and denied on December 17, 2014. A petition for writ of certiorari was filed on
January 16, 2015. The return to the petition for writ of certiorari was filed on February 17, 2015.
On May 20, 2015, this Court granted the petition for writ of certiorari. This brief of petitioner

follows.

! The indictment states the March 2002, term but the date under the signature of foreperson of the Grand Jury
appears to be May 25, 2002.
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STATEMENT OF FACTS

On January 25, 2002, Petitioner was served with arrest warrant #G-679758 for the
murder of Samuel J. Sturrup on September 3, 2001. (R. p. 555.) Petitioner’s brother,
Alexander Hunsberger, and Steven Louise Barnes were also charged with the murder of
Sturrup and each was tried separately. In either March or May of 2002 (see footnote #1)
the Edgefield County Grand Jury indicted Petitioner for the murder of Sturrup, in.dictment
#2002-GS-19-110. Records from the Edgefield Clerk of)Court’s Office reflect that attomey
O. Lee Sturkey was appointed to represent Petitioner on January 29, 2002. (R. p. 562). On
February 16, 2005, over three years after his arrest in South Carolina, Petitioner was
transferred to Georgia to face charges connected to the South Carolina murder charge. (R.
p. 37, lines 14-25). The trial judge noted that during that three year period former tri-county
public defender Lee Sturkey représented Petitioner. (R. p. 38, lines 1-11). |
On September 12, 2006, Petitioner and his co-defendant brother, Alex Hunsberger,

were convicted in Georgia for kidnapping with bodily injury. (R. p. 27, lines 5-9).
Petitioner received a sentence of life in prison with the possibility of parole. (R. p. 27, lines
9-13). At some point in time, another public defender, Mr. Siegler, was appointed to
represent Petitioner for the South Carolina charge. (R. p. 39, lines 2-6). On May 18, 2010,
Mr. Siegler moved to be relieved as counsel based on the fact that a conflict of interest
existed as Mr. Seigler represented co-defendant Steven Louise Barnes on another criminal
matter unrelated to the murder of Sturrup. (R. p. 39, lines 6-9). Mr. Siegler’s motion to be
"relieved was granted and on June 14, 2010, trial counsel, Randall D. Williams, was
appointed to represent Petitioner. (R. p. 39, lines 10-18; R. p. 559). Petitioner remained

incarcerated in Georgia.



On September 30, 2011, Petitioner was returned to South Carolina pursuant to the
Interstate Agreement on Detainers [IAD]. On October 3, 2011, the State called Petitioner’s
case for trial. Petitioner moved for a continuance which was gmnted by the Honorable
William P. Keesley in a written order signed October 18, 2011. (R. p. 559). In the order
granting tﬁe continuance,. Judge Keesley wrote, “There is no su_ch- motion for speedy trial
now before the Court. Therefore, no part of this Order is intended to apply or address any
matter of speedy trial. Likewise, this order is not intended to prejudice any future right the
defendant may have to make such a motion.” (R. p. 563). On January 9, 2012, the State
again called the case for trial, this time before the Honorable R. Knox McMahon.

Prior to trial, Petitioner moved to dismiss the charges based on the State’s failure to
bring the case to trial in a timely manner. (R. p. 10, lines 11 — p. 11, lines 1-13). Petitioner
specifically argued a violation of the right to a speedy trial pursuant to both the United
States and South Carolina Constitutions. (R. pp. 21 —26). Petitioner acknowledged that the
right to a speedy trial had not previously been formally asserted but correctly argued that
this was merely a factor for the judge to consider under Edegv._Wingg, 407 U.S. 514,
530, 92 S.Ct. 2182, 33 L.Ed2d 101 (1972). (R. p. 22, lines 8 — pp. 23 - 26, lines 1-18).
Counsel for Petitioner attributed the failure to assert the right to a speedy trial, in some
degree, to the fact that Petitioner’s initial attorney, Lee Sturkey, was suspended from the
practice of law prior to his death. Coﬁnsel stated, “Now, the position I sirﬁply take is his
failure to assert his right, I think, is coupled with the fact that he was basically in a flux,
did not have an attorney. I was not representing him until leading into the Barnes trial. 1

was - - didn’t even know what his circumstances were until I was appointed some, I



guess, eight years after his arrest, eight and a half years to him after his arrest.” (R. p. 25,

lines 3-11).

Counsel further argued that his motion for a continuance should not preclude assertion of
Appellant’s right to a speedy trial. Counsel stated:

. . . as it relates to the issue of us requesting the continuance, my client got to

South Carolina on September 30" of 2011. I had not had an opportunity to meet

with him but on one prior occasion before he was moved back away from

Augusta, back to some part of lower Georgia on the other side — well on the other

side of Savannah and Dublin and had only met with him on one occasion. And I

did request a continuance because I thought it was fundamentally unfair for me to

proceed to trial having only met with him on that one occasion and that one

occasion was actually regarding his consideration to testify for the State in the

Barnes case.

(R. p. 32, lines 22 - p. 33, lines 1-10; p. 42, lines 13-20).

The trial judge denied the motion to dismiss. (R. pp. 44 —49). The judge stated, “I think
once you get past the — you look at the right to a speedy trial and you look at those factors under
Barker versus Wingo, and there is some indication that there is somewhat of a presumed
prejudice because of the length of delay, I find based on the totality of the circumstances here of
what’s been presented, that the defendant would not be prejudiced.” (R. p. 48, lines 14-21). The
judge went on to state, “I think given the fact that he was a sentenced prisoner in Georgia and
that he was, for that length of time, that he would not have been released, that it was not
unreasonable for the State to take the position that they wanted to try the one defendant that they
sought the death penalty on in the case first and disposed of that case first.” (R. p. 49, lines 6-
12). At the close of the State’s case, Petitioner again moved for dismissal based on violation of

the speedy trial right. (R. p. 455, lines 12-24). The judge again denied the motion. (R. p. 455,

lines 25 — p. 456, line 1).



ARGUMENT
The trial judge erred in refusing to dismiss the indictment because Appellant was denied his

state and federal constitutional right to a speedy trial when the State failed to call the case for

trial until January 9, 2012, almost-ten years after the arrest and indictment of appellant for
murder. ‘ '

Petitioner remained in pre-trial detention in South Carolina from the time of his arrest on
January 25, 2002, until the time he was transferred for trial in Georgia on February 16, 2005, a
period of over three years. Petitioner remained incarcerated in Georgia after his conviction on
September 12, 2006, until September 30, 2011, when he was finally returned to South Carolina for
trial. The State of South Carolina did not seek extradition until August of 2011, five years after the
Georgia conviction. Petitioner’s federal and state constitutional speedy trial rigfnts were violated
requiring dismissal of the indictment.

The Sixth Amendment to the United States Constitution provides, in part, “In all criminal
prosecutions, the accused shall enjoy the right to a- speedy ... trial.” U.S. Const. amend. VL.
Similarly, the South Carolina Constitution guarantees that “[a]ny person charged with an offense
shall enjoy the right to a speedy ... tﬁd.” S.C. Const. art. I, § 14. In determining whether a
defendant has been deprived of the right to a speedy trial, the Court must consider four factors:
(1) the length of the delay; (2) the reason for the delay; (3) the defendant’s assertion of the right;
and, (4) prejudice to the defendant. Barker v. Wingo, 407 U.S. 514, 530, 92 S.Ct. 2182; 33
L.Ed2d 101 (1972). In State v. Langford, 400 S.C. 421, 440, 735 S.E.2d 471, 481 (2012) this

Court wrote:

The Sixth Amendment to the United States Constitution provides, in part, “In all

criminal prosecutions, the accused shall enjoy the right to a speedy ... trial.” U.S.

Const. amend. VI. Similarly, the South Carolina Constitution guarantees that

“[a]ny person charged with an offense shall enjoy the right to a speedy ... trial.”
8



$.C. Cons-t. art. I, § 14. The main goals of this right are to prevent undue pretrial

mcarger:ahon, minimize the anxiety stemming from public accusation of a crime,

and limit the possibility of long delays impairing an accused's defense. State v.

Waites, 270 S.C. 104, 107, 240 S.E.2d 651, 653 (1978).

The speedy trial right “is designed to minimize the possibility of lengthy incarceration
prior to trial, to reduce the lesser, nevertheless substantial impairment of liberty imposed on an

accused while released on bail, and to shorten the disruption of life caused by arrest and the

presence of unresolved criminal charges.” United States v. MacDonald, 456 U.S. 1, 6, 102 S.Ct.

1497, 71 L.Ed.2d 696 (1982); State v. Pittman, 373 S.C. 527, 647 S.E.2d 144, 155 (2007).
1. Length of the Delay
Although there is no fixed time in which a defendant must be tried, the right to a speedy

trial may be violated where the delay is arbitrary and unreasonable. State v. Waites, 270 S.C

104, 108, 240 S.E.2d 651, 653 (1978). In a footnote in Doggett v. United States, 505 U.S. 647,
112 S.Ct. 2686, 120 L.Ed.2d 520 (1992) the Court wrote, “Depending on the nature of the
charges, the lower courts have generally found post accusation delay ‘presumptively prejudicial’
at least as it approaches one year.” Doggett Fn. |

In Langford, 400 S.C. 421, 442, 735 S.E.2d 471, 482 (2012) this Court wrote:

We begin our analysis with the “triggering mechanism” of a speedy trial claim,
which is the length of the delay. Barker, 407 U.S..at 530, 92 S.Ct. 2182. We
should not even examine the remaining factors “[u]ntil there is some delay which
is presumptively prejudicial.” Id The clock starts running on a defendant's
speedy trial right when he is “indicted, arrested, or otherwise officially accused,”
and therefore we are to include the time between arrest and indictment. United
States v. MacDonald, 456 U.S. 1, 6, 102 S.Ct. 1497, 71 L.Ed.2d 696 (1982).

The almost ten year delay in the present case is presumptively prejudicial and triggers the

speedy trial analysis. Petitioner remained in pre-trial detention in South Carolina for over three



years before he was transferred to Georgia for trial. The State did not seek extradition under the
IAD until August of 2011, almost five years after the Georgia conviction. There is no evidence in
the record that the State was unable to extradite Petitioner from Georgia. The excessive delay in the
present case triggers the speedy trail analysis.

While the Court of Appeals acknowledged the almost ten year delay between arrest and
trial, the Court of Appeals failed to address the fact that during eight years of the ten year delay the
State could have readily called the case for trial but simply refused to do so. The Court corréctly
noted that Petitioner was incarcerated in South Carolina for three years prior to being released to
Georgia, triggering the speedy trial analysis. The Court wrote, “Although almost ten years
passed between Hunsberger’s arrest and his trial, the trial court noted that Hunsberger was only
detained in South Carolina from January 25, 2002, to February 16, 2005, before he was released
to Georgia. This three year period would have been sufficient to trigger further review of his
speedy trial rights; however, he never asserted them.” State v. Hunsberger, No. 201'2-207290,
2014 WL 5772757, at *4 (S.C. Ct. App. Nov. 5, 2014). The Court then correctly noted that
Petitioner was convicted and sentenced in Georgia on September 12, 2006, and nbt returned to
South Carolina until September 30, 2011. The Court of Appeals, however, overlooked the
important five year time frame between when Petitioner was convicted in Georgia in September . .
of 2006, and the time when the State of South Carolina finally sought extradition in August of
2011. The additional five year time frame after the Georgia conviction resulted in a cumulative
eight year time frame in which the State could have called the case for trial but refused to do so.

The delay in this case case triggers the speedy trial analysis.

10



2. Reason for the Delay
As to the second factor from Barker, the reason for the delay, every circuit to have
considered the issue places the burden on the State to explain the reason for the delay. Jackson

v. Ray, 390 F.3d 1254, 1262 fn #3(10th Cir. 2004); McNeely v. Blanas, 336 F.3d 822, 827 (9th

Cir.2003); United States v. Brown, 169 F.3d 344, 349 (6th Cir.1999); Jones v. Morris, 590 F.2d

684, 686 (7th Cir.1979); Morris v. Wyrick, 516 F.2d 1387, 1390 (8th Cir.1975); Georgiadis v.

Superintendent, Eastern Correctional Facility, 450 F.Supp. 975, 980 (S.D.N.Y.), affd, 591 F.2d
1330 (2d Cir.1978). In the present case the State argued that they waited to call Petitioner’s case
to trial until after the capital trial of co-defendant, Steven Barnes in November of 2010. (R. p.
27, lines 21 — p. 28, p. 29 lines 1-5). The trial judge did not give weight to the State’s
explanation and correctly noted, “The reason for the delay, again, I take that balancing, for
whatever reason, Mr. Barnes was not tried for eight years and some months. And I don’t think
you can say, well, I’m not going to try the co-defendant until I try Mr. Barnes. [ think Mr.
Hunsburger’s due process rights are separate and distinct from the State’s prosecutorial plan so
to speak on the defendants and the co-defendants involved in the Sturrup homicide.” (R. p. 48,
lines 22 — p. 49, lines 1-5). The State failed to provide a valid reason for the excessive delay.

Of note in the present case is a letter, dated October 11, 291 0, to Petitioner from trial
counsel marked as Court’s exhibit #1, in which trial counsel writes, “It was a pleasure meeting
you on September 22, 2010. After meeting with you, I informed the prosecutor here in this
county, that you did not have any information regarding the facts and circumstances of the
alleged murder. He then informed that he intends to try all parties who have chosen not to

cooperate with the prosecution of one, Steven Barnes. Furthermore, he has asserted that he will

11



call your case to trial at the next available opportunity.” (R. p. 558). Petitioner was not returned
to South Carolina until September 30, 2011, over one year later.

A prosecutor acts improperly if he intentionally delays a trial to gain some tactical
advantage over a defendant or to harass a defendant. &gr@, 407 U.S. at 531, n. 32 (citing United

States v. Marion, 404 U.S. 307, 325 (1971); Pollard v. United States, 352 U.S. 354, 361 (1957)).

Such a reason should be weighted heavily against the prosecution. Even neutral reasons weigh
against the State because “the ultimate responsibility for such circumstances must rest with the

government rather than with the defendant.” Barker, 407 U.S. at 531.

In Doggett, 505 U.S. at 657, the Court wrote:

Although negligence is obviously to be weighed more lightly than a
deliberate intent to harm the accused’s defense, it still falls on the wrong
side of the divide between acceptable and unacceptable reasons for
delaying a criminal prosecution once it has begun. And such is the nature of
the prejudice presumed that the weight we assign to official negligence
compounds over time as the presumption of evidentiary prejudice grows.
Thus, our toleration of such  negligence varies inversely with its
protractedness . . . and its consequent threat to the fairness of the
accused’s trial. Condoning prolonged and unjustifiable delays in
_prosecution would both penalize many defendants for the state’s fault
and simply encourage the government to gamble with the interests of
criminal suspects assigned to a low prosecutorial priority. The Government,
indeed, can hardly complain too loudly, for persistent neglect in
concluding a criminal prosecution indicates an uncommonly feeble interest
in bringing an accused to justice; the more weight the Government attaches
to securing a conviction, the harder it will try to get it.

The State’s reason for the delay, because the State wished to try co-defendant Bames first,
does not justify the almost ten year delay, especially in light of the fact that Petitioner was not a
witness for the State in the prosecution of co-defendant Barnes. The State’s refusal to call

Petitioner’s case for trial for almost ten years, without sufficient cause, gives the appearance that the

12



State was using the delay as a tactical advantage to coerce cooperation from Petitioner in the trial of
the co-defendant, Barnes. This factor should weigh heavily agéinst the State.

The present case is distinguished from State v. Evans, 386 S.C. 418, 688 S.E.2d 583 (Ct.
App. 2009) where the South Carolina Court of Appeals, finding no speedy trial violation, found that
a twelve year delay was troubling but justified based on an appeal taken by the State and the cése
being transferred to different prosecuting offices. There was no appeal involved in the present case
and the case was never transferred out of the Eleventh Circuit Solicitor’s Office. The fact that the
State failed to provide a valid reason for the excessive delay should weigh against the State.

The final delay, nine years after arrest and indictment, between October 2011, and the trial
date of January 9, 2012, was based on the proper granting of the continuance motion. The trial
judge correctly did not weigh this factor against Petitioner. The trial judge noted:

Upon his return, I also do not think that you could look at the — Mr. Williams® [trial

counsel’s] motion for a continuance and then foreclose his right to make that motion for a

speedy trial or it could have any weight and value added to it whatsoever. I just feel like a

defense attorney if he stood up and says, well, we demand a speedy trial, and the State’s

over there ready to try the case and he’s got three to five days to try a major case like this, it
would be a recipe for a disaster in my opinion. I think an attorney has to have proper time to

prepare, meet with his client and talk with his client.

(R. p. 47, lines 1-13).

Additionally, in Judge Keesley’s order granting the continuance, he specifically wrote,
“There is no such motion for speedy trial now before the Court. Therefore, no part of this Order is
intended to apply or address any matter of speedy trial. Likewise, this order is not intended to
prejudice any future right the defendant may have to make such a motion.” (R. p. 559). The

continuance motion should not weigh against Petitioner.
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The Court of Appeals wrote, “As for the reason for the delay, the trial court found that
‘given the fact that [Hunsberger] was a sentenced prisoner in Georgia and . . . , for that length of
time, . . . he would not have been released, . . . it was not unreasonable for the state to take the
position that [it[ wanted to try the one defendant that [it] sought the death penalty on in the case

first and dispose of that case first.”” State v. Hunsberger, No. 2012-207290, 2014 WL 5772757,

at *4 (S.C. Ct. App. Nov. 5, 2014). The Court of Appeals then cited United States v. Grimmond,

137 F.3d 823 (4™ cir. 1998) for the proposition that, “When a defendant violates the laws of
several different sovereigns, . . . at least one sovereign, and perhaps more, will have to wait its
turn at the prosecutorial turnstile. Simply waiting for another sovereign to finish prosecuting a
defendant is without question a valid reason for delay.” The Court of Appeals overlooked the
fact that South Carolina was not simply waiting its turn at the prosecutorial turnstile. Instead, the
prosecution refused to extradite Petitioner for five years following the conviction in Georgia.

The Court of Appeals also cited State v. Waites, 270 S.C. 104, 240 S.E.2d 651 (1978), for
the proposition that the “constitutional guarantee of a speedy trial is protection only against delay
which is arbitrary or unreasonable.” The delay in the case was unreasonable and can not be justified
by the Georgia prosecution and conviction or the fact that the State simply wanted to try the capital
case against co-defendant Barnes first. The Court of Appeals also cited State v. Kennedy, 339 S.C.
243, 528 S.E.2d 700 (Ct.App. 2000), for the froposition that a two year and two month delay did
not violate speedy trial rights when the case was complicated and required substantial time to
investigate and prepare. There is nothing in the record to indicate that Petitioner’s case was
complicated to the extent to justify the ten year delay. The State failed to meet its burden to

demonstrate a legitirhate reason for the delay. This factor must be weighed against the State.

14



As the trial judge correctly noted, the fact that the State wished to try the co-defendant first
did not justify the excessive delay of Petitioner’s trial. (R. pp. 48-49). The fact that the case against
co-defendant Bamnes was a capital case does not justify the excessive delay of petitioner’s trial. In
State v. Buckner, 738 S.E.2d 65 (Ga. 2013), the Supreme Court of Georgia dismissed capital
murder charges against a defendant based upon a delay of fifty-three months between indictment
and the defendant’s motion to dismiss.

Petitioner’s trial in Georgia did not justify the excessive delay of petitioner’s trial. Several
federal courts have examined speedy trial claims when the justification for delay offered by the
government is the desire to complete proceedings on charges in another jurisdiction. See United

States v. Battis, 589 F.3d 673 (3rd Cir. 2009); United States v. Watford, 468 F.3d 891, 902 (6" Cir.

2006); United States v. Shreane, 331 F.3d 548, 554 (6lh Cir. 2003); United States v. Thomas, 55

F.3d 144, 151 (4™ Cir. 1995). The Tenth Circuit held that while “awaiting the completion of
another sovereign’s prosecution may be a plausible reason for delay in some circumstances,” it

“does not necessarily mean that it is a justifiable excuse in every case.” United States v. Seltzer,

595 F.3d 1170, 1178 (10™ Cir. 2010). In fact, “it is the government’s burden to explain why such a
wait was necessary in a particular case.” This burden requires “a particularized showing of why the
circumstances require the conclusion of the [other jurisdiction’s] proceedings.” Id.

In Battis, the Government delayed trying Battis on the federal charges against him to allow
the state prosecutors to try Battis first. Battis, 589 F.3d at 680. The Third Circuit was “not
persuaded that the Government’s justification for the delay [was] sufficient to balance the scales”
where “the Government could have brought Battis to trial at any time.” Id. The duty of a
prosecutor “to bring the defendant to trial expeditiously” “persists even when state authorities have

a strong interest in bringing their own case against the same defendant.” Id. In short, the
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prosecution “cannot indict a defendant and then delay a case indefinitely ... merely because it is
aware of a state proceeding involving the same defendant.” Id. The Third Circuit recognized that
“the initial delay to allow the state to proceed may have been valid,” but the court found “there
came a time when the federal Government should have taken some action to proceed in light of the
state authorities’ inaction.” Id.

The Court of Appeals noted that when the State finally called the case for trial in October of
2011, Petitioner did not move for a speedy trial and in fact moved for a continuance. Again, this
factor should not weigh against Petitioner when the State did not seek extradition under the IAD
until August of 2011, almost five years after the Georgia conviction. When competent conflict free
counsel was finally appointed to represent Petitioner in 2010, Petitioner was still incarcerated in
Georgia and it was difficult for counsel to meet with his client. Counsel argued that his motion for
a continuance should not preclude assertion of Petitioner’s right to a speedy trial. Trial counsel
stated:

. .. as it relates to the issue of us requesting the continuance, my client got to South
Carolina on September 30" of 2011. I had not had an opportunity to meet with him but
on one prior occasion before he was moved back away from Augusta, back to some part
of lower Georgia on the other side — well on the other side of Savannah and Dublin and
had only met with him on one occasion. And I did request a continuance because I
thought it was fundamentally unfair for me to proceed to trial having only met with him
on that one occasion and that one occasion was actually regarding his consideration to
testify for the State in the Barnes case.

(R. p. 32, lines 22 - p. 33, lines 1-10; p. 42, lines 13-20).
The reason for the delay in this case should be weighed against the State. The State
failed to provide a rational basis for the excessive delay. The State’s lack of a reasonable

explanation for the delay and the State’s refusal to try Petitioner’s brother and co-defendant,

Alexander Hunberger’s case in a timely manner, as ordered and discussed below, supports the
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conclusion that the delay was designed to coerce Petitioner and his brother to testify against

Barnes. This weighs heavily against the State.

3. Assertion of the Speedy Trial Right

As to the third factor from Barker, Petitioner’s assertion of the right to a speedy trial,

Petitioner acknowledges that the speedy trial right was not previously formally asserted.
Petitioner’s failure to formally assert the right to a speedy trial is simply one factor to be considered

in the speedy trial analysis. In Barker the Court wrote:

We reject, therefore, the rule that a defendant who fails to demand a speedy
trial forever waives his right. This does not mean, however, that the defendant
has no responsibility to assert his right. We think the better rule is that the
defendant's assertion of or failure to assert his right to a speedy trial is one of
the factors to be considered in an inquiry into the deprivation of the right. Such
a formulation avoids the rigidities of the demand-waiver rule and the resulting
possible unfairness in its application. It allows the trial court to exercise a judicial
discretion based on the circumstances, including due consideration of any
applicable formal procedural rule. It would permit, for example, a court to attach a
different weight to a situation in which the defendant knowingly fails to object
from a situation in which his attorney acquiesces in long delay without
adequately informing his client, or from a situation in which no counsel is
appointed. It would also allow a court to weigh the frequency and force of the
objections as opposed to attaching significant weight to a purely pro forma
objection.

Barker v. Wingo, 407 U.S. 514, 528-529, 92 S.Ct. 2182, 2191 (1972). Under the
specific facts of this case, where Petitioner was effectively without counsel in South

Carolina for at least three years, the failure to formally assert the speedy trial right should

not weigh against Petitioner.
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The status of Petitioner’s appointed counsel during the first three years after his arrest and
while he remained in pre-trial detention in South Carolina is in question. Documents from the
Edgefield Clerk of Court’s Office reflect that attomey O. Lee Sturkey was appointed to represent
Petitioner on January 29, 2002. (R. p.35, lines 7-9; R. p. 562). Attorney Sturkey was suspended
from tﬁe praétice of law in an opinion issued by this Court on January 28, 2008. In re Sturkey,
657 S.E.2d 465 (2008). The In re Sturkey opinion from 2008 references a prior disciplinary
~ sanction from 2000. This Court wrote, “The sub-panel gave some consideration to respondent's
heavy caseload and the systematic problems with the public defender system, but it found
respondent still had the obligation to only accept as many cases as he could ethically handle. The
sub-panel noted that, at a minimum, respondent should have adopted the case and office
management systems introduced to him during his participation in LOMAP pursuant to his 2000
disciplinary sanction.” In re Sturkey, 376 S.C. 286, 291, 657 S.E.2d 465, 467 (2008). This
Court noted that a sub-panel considered Attorney Sturkey’s prior disciplinary history and failure
to comply with the requirement that he change the way he ran his office an aggravating
circumstance in the disciplinary proceeding. Attorney Sturkey was appointed to represent
petitioner on January 29, 2002, after the 2000 disciplinary sanction but before the 2008 suspension
noting his failure to correct problems with office management dating back to 2000. Attorney

Sturkey died on December 24, 2010.

On May 3, 2004, Petitioner wrote to Judge Keesley with concerns that he was unable to
obtain access to his counselor and spe;iﬁcally referred to his co-defendant/brother’s motion ‘for a
speedy trial. (R. p. 565). In the letter Petitioner wrote, “To my understanding your Honor, in a
Court Written order you informed my Brother Alexander Hunsberger that if this case is not

prosecuted in the next court term, that my brother may move again for Bond. I am under the
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impression that this applies to myself as well, due to the fact that my brother and I are going to
have a joint trial.” Petitioner and his brother were ultimately tried separately. Petitioner’s
brother, Alexander Hunberger’s case was called to trial on January 3, 2012. Petitioner’s case
was called for trial on January 9, 2012.

In the May 3, 2004, letter to Judge Keesley, Petitioner stated that he had not seen his
lawyer and had been unable to make appropriate pre-trial motions. (R. p. 566). As a result of
not having contact with his appointed counsel, Petitioner asked the judge to appoint a second
attome:y.2 (R .p. 566). On May 4, 2004, Petitioner wrote a letter to the Edgefield County Clerk
of Court advising that he has not seen his appointed counsel, Mr. Sturkey. (R. pp. 567-569).
Petitioner wrote, “Through my incarceration, I have been unable to discuss with any attorney to
obtain material about my case. Which prevents me from being able to take the appropriate
measures in my case.” (R. p. 568). Petitioner advised that Mr. Sturkey has failed to
communicate with him and asks that Mr. Sturkey be relieved as counsel. (R. pp. 568-569).
Petitioner then wrote, “Mr. Dunn, I hereby put notice that the solicitors are suppose to take us to
trial next court term. [ need the Clerk of Court to take affirmative action as soon as possible.”
(R. p. 569).

;Iudge Keesley responded to Petitioner’s letters to the judge and to the Clerk of Court in
a document filed May 11, 2004. (R. pp. 570-571). Judge Keesley wrote, “You indicate in your
letter to me that you want certain motions filed, but are unable to file them because your attorney.
has not communicated with you. It is true that we do not have hybrid representation in South
Carolina, so almost every motion would have to be filed by your lawyer. However, there is an

exception for requests to relieve counsel. If you want Mr. Sturkey relieved as your attorney, you
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may file a motion and request that a hearing be scheduled. By copy of this letter, I am
instructing the Solicitor to get with Mr. Sturkey to allow you to appear before the first available
judge in the circuit.” (R. p. 571). It does not appear that Petitioner was allowed to appear in
front of a judge, as instructed by Judge Keesley.
On January 4, 2005, Petitioner wrote another letter to the Edgefield County Clerk of
Court again asking to relieve Mr. Sturkey as counselrbecause Petitioner had never met his court
appointed attorney in the three years since the time of his arrest on January 22, 2002. (R. pp.
572-573). It appears that this second motion to relieve Attorney Sturkey was not ruled on by the
Court. In February of 2005, Petitioner was transferred to Georgia to stand trial. The status of
Petitioner’s representation in South Carolina remained in question. At some point in time,
another public defender, Mr. Siegler, was appointed to represent Petitioner for the South Carolina
charge. (R. p. 39, lines 2-6). On May 18, 2010, Mr. Siegler moved to be relieved as counsel based
on the fact that a conflict of interest existed as Mr. Seigler represented co-defendant Steven Bamnes
on another criminal matter unrelated to the murder of Sturrup. (R. p. 39, lines 6-9). Mr. Siegler’s
motion to be relieved was granted and on June 14, 2010, trial counsel, Randall D. Williams, was
appointed to represent Petitioner. (R. p. 39, lines 10-18; R. p. 559). Petitioner remained
incarcerated in Georgia.
Petitionef was unable to assert his speedy trial rights because he was represented for three
years by court appointed counsel who he never met. As noted by Judge Keesley in his response
to Petitioner’s letter, as a represented party Petitioner was precluded from filing a speedy trial

motion on his own behalf. The fact that Petitioner did not previously assert his right to a speedy

2 petitioner, acting pro se, incorrectly cited S.C.Code §16-3-26(B)(1) for the proposition that he was entitled to two
appointed attorneys.
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trial, when, it appears Petitioner was effectively without counsel from 2002 until at least 2005,
should not weigh against Petitioner.

In focusing on Petitioner’s failure to assert the right to a speedy trial, the Court of Appeals
overlooked the fact that Petitioner Julio Hunsberger was effectively without counsel for the South
Carolina charges from the time of his arrest in South Carolina on January 25, 2002, until June 14,
2010, when trial counsel, Randall D. Williams, was appointed to represent Petitioner. (R. p. 39,
lines 10-18). The Court of Appeals wrote:

Hunsberger first asserted his right to speedy trial at the beginning of his South

Carolina trial on January 9, 2012. See Waites, 270 S.C. at 109, 240 S.E.2d at

653 (citing to Commonwealth v. Watson, 360 A.2d 710 (Pa.Super.1976), in

which the court concluded a delay of more than three years between the

defendant's arrest and the trial did not deny the defendant his constitutional right

to a speedy trial when he did not assert the right until three days prior to  trial).

His counsel testified he did not think it was appropriate to file a speedy trial

motion prior to that time because he did not know the State was going to try

Hunsberger due to his life sentence in Georgia. Counsel testified, “Sometimes that
can be a dangerous proposition. You may get just what you ask for.”

State v. Hunsberger, No. 2012-207290, 2014 WL 5772757, at *4 (S.C. Ct. App. Nov. 5, 2014).
Trial counsel quoted in the Court of Appeals opinion was Randall D. Williams who was not
appointed until June 14, 2010, more than eight years after Petitioner’s arrest and four years after
the Georgia conviction. (See R. p. 25).

Petitioner’s failure to assert his right to a speedy trial prior to the 2012 trial should not weigh
against Petitioner when the State failed to provide Petitioner, an indigent defendant charged with
murder, with competent, conflict free legal counsel until June of 2010, eight years after his arrest.
Petitioner’s failure to assert his right to a speedy trial prior to his January 2012 trial date should not
weigh against him when he was effectively without legal representation for eight years after his
arrest. It is reasonable to assume that if Petitioner had been represented by competent counsel, he

would have asserted his right to a speedy trial, as his brother and co-defendant, Alexander
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Hunsberger asserted his right to a speedy trial on November 17, 2004.  See State v. Hunsberger,

Op. No. 2014-UP-381 (S.C.Ct.App. filed November 5, 2014). As noted by the Court of Appeals in
the unpublished opinion of State v. Alexander Hunsberger:

On November 17, 2004, he filed a motion for speedy trial. Judge William

~ Keesley filed an order addressing Hunsberger's speedy trial motion on
December 2, 2004. Judge Keesley noted he was “deeply concerned about
the length of time that has transpired without bringing [Hunsberger] to
trial.” Judge Keesley acknowleged that part of the delay was because
multiple defendants and different jurisdictions were involved and there
was the possibility the State could seek the death penalty. However, Judge
Keesley stated Georgia had disposed of the co-defendants' cases more than
a year before and the court had instructed the Solicitor's office to make a
decision about whether to serve the death penalty notice. Judge Keesley
determined no circumstances warranted modification of his previous
order, admonished the State to bring the case to trial in February 2005, and
provided Hunsberger could reassert his motions if the case was not
brought to trial in February 2005. The State subsequently informed the
court that it did not intend to try the case in February. As a result,
Hunsberger renewed his motion. Judge Keesley filed a second order on
January 28, 2005, denying Hunsberger's motion to dismiss, but granting
him a $50,000 personal recognizance bond. Judge Keesley stated
Hunsberger “is not to be released from custody unless the holds placed by
the State of Georgia are lifted. The State of Georgia may attempt
extradition proceedings to secure possession of [Hunsberger].” Thereafter,
the State released custody of Hunsberger to the State of Georgia.

State v Hunsberger, No. 2012-206608, 2014 WL 5772563, at *1 (S.C. Ct. App. Nov. 5, 2014).
Petitioner attempted to obtain competent, conflict free appointed counsel. It is reasonable
to believe fhat if Petitioner had been represented by competent counsel, a speedy trial motion
would have been made. The lack of appointment of competent counsel for three years reflects a
systemic break down in the public defender system. As noted by the United State Supreme
Court, “The general rule attributing to the defendant delay caused by assigned counsel is not
absolute. Delay resulting from a systemic ‘breakdown in the public defender system,’ 955 A.2d,
at llil, could be charged to the State. Cf. Polk County, 454 U.S., at 324-325, 102 S.Ct. 445.
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But the Vermont Supreme Court made no determination, and nothing in the record suggests, that
institutional problems caused any part of the delay in Brillon's case.” Vermont v. Brillon, 556
U.S. 81, 94, 129 S. Ct. 1283, 1292-93, 173 L. Ed. 2d 231 (2009). In contrast, the delay in the
present case was the result of the State’s refusal to call the case for trial. The failure to assert the
right to a speedy trial, however, appears to be the result of a systemic break down in the public

defender system. This factor should not weigh against Petitioner.
4. Prejudice
As to prejudice, the fourth factor, the Court in Barker wrote:

Prejudice, of course, should be assessed in the light of the interests of defendants

which the speedy trial right was designed to protect. This Court has identified
three such interests: (i) to prevent oppressive pretrial incarceration; (ii) to
minimize anxiety and concern of the accused; and (iii) to limit the possibility that
the defense will be impaired. Of these, the most serious is the last, because the
inability of a defendant adequately to prepare his case skews the fairness of the
entire system. If witnesses die or disappear during a delay, the prejudice is
obvious. There is also prejudice if defense witnesses are unable to recall
accurately events of the distant past. Loss of memory, however, is not always
reflected in the record because what has been forgotten can rarely be shown.

Barker v. Wingo, 407 U.S. 514, 532,92 S. Ct. 2182, 2193, 33 L. Ed. 2d 101 (1972).

Actual prejudice is difficult to show in the present case based on the almost ten year
delay as well as the fact that in the first three critical years following arrest, when trial
preparation should have been taking place, Petitioner was effectively without counsel. The lack
of a showing prejudice, however, does not preclude finding a violation of the speedy trial right.
In Doggett v. United States, 505 U.S. 647, 112 S.Ct. 2686, 120 L.Ed.2d 520 (1992), the Court
granted relief while noting that Doggett “did indeed come up short” in making “any affirmative

showing that the delay weakened his ability to raise specific defenses, elicit specific testimony, or
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produce specific items of evidence.” As a result, the Court explained “we generally have to
recognize that excessive delay presumptively compromises the reliability of a trial in ways that
neither party can prove, or for that matter, identify.” In light of the difficult nature of proving
prejudice, the Court held that the importance of presumptive prejudice increases with the length qf
delay. Doggett, 505 U.S. at 655-656. In the absence of proof of particularized prejudice, the state’s
negligence and a substantial delay will compel relief unless the presumption of prejudice is either
“extenuated, as by the defendant’s acquiescence, or persuasively rebutted” by the prosecution. Id. at
658. The presumption of prejudice in the present case was neither extenuated by Petitioner’s
acquiescence, nor persuasively rebutted by the prosecution. Prejudice should be presumed because
of the excessive almost ten year delay.

In Moore v. Arizona, 414 U.S. 25, 26, 94 S. Ct. 188, 189-90, 38 L. Ed. 2d 183 (1973) the
United States Supreme Court Wrote:

A defendant is not required to show prejudice affirmatively to win a speedy trial
claim. The state court was in fundamental error in its reading of Barker v. Wingo
and in the standard applied in judging petitioner's speedy trial claim. Barker v.
Wingo expressly rejected the notion that an affirmative demonstration of
prejudice was necessary to prove a denial of the constitutional right to a speedy
trial:

‘We regard none of the four factors identified above (length of delay, reason for
delay, defendant's assertion of his right, and prejudice to the defendant) as either
a necessary or sufficient condition to the finding of a deprivation of the right of
speedy trial. Rather, they are related factors and must be considered together
with such other circumstances as may be relevant. In sum, these factors have
no talismanic qualities; courts must still engage in a difficult and sensitive
balancing process. But, because we are dealing with a fundamental right of the
accused, this process must be carried out with full recognition that the accused's
interest in a speedy trial is specifically affirmed in the Constitution.” 407 U.S., at
533, 92 S.Ct., at 2193 (footnote omitted).

In addition to possible prejudice, any court must thus carefully weigh the reasons
for the delay in bringing an incarcerated defendant to trial. In the face of
petitioner's repeated demands, did the State discharge its ‘constitutional duty to
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make a diligent, good-faith effort to bring him (to trial)’? Smith v. Hooey, 393
U.S. 374, 383, 89 S.Ct. 575, 21 L.Ed.2d 607 (1969).

In United States v. Ferreira, 665 F.3d 701, 706 (6th Cir. 2011), the Sixth Circuit Court of

Appeals wrote:

The Sixth Circuit has recognized that “extreme” delays may, on their own, “give
rise to a strong presumption of evidentiary prejudice affecting the fourth Barker
factor.” United States v. Smith, 94 F.3d 204, 209 (6th Cir.1996) (quotation
omitted); see also Doggett, 505 U.S. at 655, 112 S.Ct. 2686 (“[E]xcessive delay
presumptively compromises the reliability of a trial in ways that neither party can
prove or, for that matter, identify.”). “When a defendant is unable to articulate the
harm caused by delay, the reason for the delay (factor 2) will be used to determine
whether the defendant was presumptively prejudiced.” United States v. Mundt, 29
F.3d 233, 236 (6th Cir.1994). Where the delay has been caused by negligence,
“our toleration of such negligence varies inversely with its protractedness.”
Doggett, 505 U.S. at 657, 112 S.Ct. 2686.

In Ferreira the Sixth Circuit found that a three year delay caused by the Government’s
negligence in filing the writ of habeas corpus in the wrong county created a presumption of
prejudice. As discussed above, the State did not seek extradition of Petitioner in the present case
until almost five years after the Georgia conviction and eight years after arrest. In United States
v. Erenas-Luna, 560 F.3d 772, 780 (8th Cir.2009), the Eighth Circuit applied Doggett and
concluded that a three-year delay between indictment and arraignment caused by “the serious
ﬁegligence of the government” was excessive enough to trigger a presumption of prejudice. In
United States v. Ingram, the Eleventh Circuit held that a two-year, post-indictment delay caused

by egregious government negligence allowed the court to presume prejudice in the fourth Barker

prong. 446 F.3d 1332, 1339 (11th Cir.2006).

In United States v. Molina-Solorio, 577 F.3d 300, 307 (5th Cir. 2009), the Fifth Circuit

Court of Appeals wrote:

25



The fourth factor is the prejudice suffered by the defendant due to the delay, and
ordinarily the burden is on the defendant to demonstrate actual prejudice. Serna-
Villarreal, 352 F.3d at 230-31. But where the first three factors together weigh
heavily in the defendant's favor, we may conclude that they warrant a
presumption of prejudice, relieving the defendant of his burden. 1d. Although
factor three does not weigh as heavily as it did in prior cases that have found a
constitutional speedy trial right violation, the lengthy delay caused by the
Government's negligence weighs more heavily than that factor has in our prior
cases. The reason for the delay, Government negligence, also weighs heavily in
Molina's favor due to the “protractedness of the delay.” Bearing in mind that the
Barker inquiry is “a difficult and sensitive balancing process,” and a
constitutional deprivation may be found without mechanical factor-counting,
Nelson v. Hargett, 989 F.2d 847, 851 (5th Cir.1993) (quoting Barker, 407 U.S. at
533, 92 S.Ct. 2182) (internal quotation marks omitted), we conclude that together
the first three Barker factors weigh heavily in Molina-Solorio's favor, and he is
relieved of the burden of demonstrating actual prejudice. See Cardona, 302 F.3d
at 498-99.(footnote omitted).

Ih light of the fact that in the present case the length of the delay and reason for the delay
weigh heavily against the State and, as discussed above, the failure to formally assert the
right to a speedy trial should not be weighed against Petitioner, prejudice should be

presumed.

In Langford, 400 S.C. 421, 441-442, 735 S.E.2d 471, 482 (2012) this Court wrote:

The Supreme Court has counseled further that none of these factors is “either a
necessary or sufficient condition to the finding of a deprivation of the right of
speedy trial.” Barker, 407 U.S. at 533, 92 S.Ct. 2182. Instead, they are all related
and must be considered along “with such other circumstances as may be
relevant.” Id Thus, the Supreme Court created a balancing test which is a
rejection of “inflexible approaches” and weighs “the conduct of both the
prosecution and the defense.” I1d. at 3529-30, 92 S.Ct. 2182. If a court
concludes that this right has been violated, dismissal of the charges “is the only
possible remedy.” Id. at 522, 92 S.Ct. 2182. A court's decision on whether to
dismiss on speedy trial grounds is reviewed for an abuse of discretion. See
State v. Edwards, 374 S.C. 543, 571, 649 S.E2d 112, 126 (Ct.App.2007)
(applying abuse of discretion standard to speedy trial claim), rev'd on other
grounds, 384 S.C. 504, 682 S.E.2d 820 (2009); see also State v. Redding, 274
Ga. 831, 561 S.E.2d 79, 80 (2002) (noting the inquiry is whether court abused
its discretion under Barker ). “An abuse of discretion occurs when the trial
court's decision is based upon an error of law or upon factual findings that are
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without evidentiary support.” Fields v. J. Haynes Waters Builders, Inc. ,376
S.C. 545, 555, 658 S.E.2d 80, 85 (2008).

Petitioner’s speedy trial rights were violated in the present case and dismissal is the only
possible remedy. The trial judge abused his discretion in refusing to dismiss the charges. The
trial judge failed to properly balance the presumptively prejudicial almost ten year delay,
attaching undue significance to the facts that Petitioner was incarcerated in Georgia and the State
wanted to try Barnes first, against a finding that Petitioner was not prejudiced by the delay.

Properly balancing the Barker factors, the excessive delay, the fact that the State provided no

other explanation for failing to call the case to trial for three years before extradition to Georgia
and then failing to call the case for trial for another five years after conviction in Georgia on
September 12, 2006, until October of 2011, and the fact that the status of Petitioner’s appointed
representation was in question support presumed prejudice.

Addressing the prejudice factor in the present case, the Court of Appeals wrote:

On appeal, he only argues prejudice should be presumed from the -excessive
almost ten-year delay. The trial court noted Hunsberger did not allege any
witnesses were unavailable. All the witnesses were available to testify, and the
transcripts from the previous trials were available to Hunsberger to use to
impeach the witnesses. Hunsberger did not allege any witnesses or evidence
were lost, the delay impacted his case, or an earlier trial would have resulted in a
different verdict and sentence. See Brazell, 325 S.C. at 76, 480 S.E.2d at 70-71
(noting the three-year-and-five-month delay was negated by the lack of
prejudice to the defense); Kennedy, 339 S.C. at 251, 528 S.E.2d at 704
(“While Kennedy may have been slightly prejudiced by the twenty-six month
pretrial in the absence of any actual prejudice to the defendant's case).

State v. Hunsberger, No. 2012-207290, 2014 WL 5772757, at *5 (S.C. Ct. App. Nov. 5,
2014). As discussed above, the fact that Petitioner is unaware of any witnesses or
evidence lost in the almost ten year delay does not preclude a finding that Petitioner’s
speedy trial rights were violated.
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The present case is distinguished from Brazell and Kennedy and prejudice should
be presumed. In State v. Brazell, 325 S.C. 65, 76, 480 S.E.2d 64, 70-71 (1997), this
Court held, “Although the delay was lengthy and the justification was unsatisfact(;ry,
Brazell's right to a speedy trial was not denied when one balances the Barker factors. The
long delay was negated by the lack of prejudice to the defense. Thére is no e'videncé that
the delay was willful or intentional.” The delay in Brazell was three years and five
months as opposed to the almost ten year delay in the present case. The delay in the
present case is not negated by the lack of showing of actual prejudice. As to the réason
for the delay, the Court in Brazell wrote, “The State offers no justification for the initial
eleven months during which time the defendant was detained in jail. The State claims the
delay after the re-indictment was ne;:essary because of the complexities of the case
including the location of witnesses and piecing together the circumstantial evidence. It
also asserts the delay was due to upheaval in the solicitor's office. However, these reasons
do not excuse the lengthy delay.” State v. Brazell, 325 S.C. 65, 76, 480 S.E.2d 64, 70
(1997). In the present case the State does not assert that the delay was due to
complexities of the case including locating witnesses and piecing together circumstantial
evidence or due to uphe?.val in the solicitor’s office. The sole reason for the delay
asserted by the State was the desire to call Petitioner’s case to trial after the capital trial of
co-defendant Steven Barnes on November 8, 2010. (R. pp. 27-29). The State offers no
reason why Petitioner’s case could not have been called to trial prior to the Barnes case
and offers no explanation as to why Petitioner was not returned to South Carolina for trial
until September 30, 2011, ten months after the conclusion of the Barnes trial. Unlike

Brazell, the evidence clearly shows that the delay was willfull and intentional on the part
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of the State. Proper balancing of the Barker factors in the present case demonstrates a

violation of Petitioner’s right to a speedy trial absent an affirmative showing of prejudice.

Prejudice is presumed.

In State v. Kennedy, 339 S.C. 243, 250, 528 S.E.2d 700, 704 (Ct. App. 2000)
aff'd, 348 S.C. 32, 558 S.E.2d 527 (2002), the Court of Appeals held, “Assuming that the
twenty-six month delay between Kennedy's arrest and trial triggers review of the
remaining factors, we find no violation of his right to a speedy trial. While Kennedy
asserted his right to a speedy trial fourteen months prior to the commencement of his
trial, the case was clearly complicated and required substantial time to investigate and
prepare. Further, there is an absence of evidence in this case that the State purposefully
delayed Kennedy's trial. Finally, we conclude the prejudice to Kennedy, if any, is
minimal.” The delay in Kennedy was twenty six months as opposed to the almost ten
year delay in the present case. The State does not assert that the present case was
complicated.  Instead, the State purposefully delayed, without valid explanation,

Petitioner’s case in order to try the Barnes case first. Prejudice should be presumed.
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CONCLUSION

Based on the above argument, the conviction and sentence must be reversed as violating
Petitioner’s state and federal constitutional right to a speedy trial.

Respectfully submitted,

Kathrine H. Hudgins :

Appellate Defender
ATTORNEY FOR PETITIONER.

This 19th day of June, 2015
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