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INTRODUCTION
On April 29, 2014, the Honorable DeAndrea G. Benjamin issued an Order
Granting Plaintiffs’ [Home Benefits/American Traveler’s] Partial Summary Judgment.
The Order noted that the “Court will entertain and hear any other petition or request for
additional or other relief by the Plaintiffs, including attorney’s fees and costs.”
Attachment A at 33.
On May 19, 2014, the Department served a Rule 59(e) Motion to Alter or Amend

the Judgment on Home Benefits/American Traveler. On May 23, 2014, Home



Benefits/American Traveler filed their Return in Opposition to Defendant’s Rule 59(e)

Motion to Alter or Amend the Judgment. Without holding a hearing on the Motion, the
court issued a Form 4 Order on February 20, 2015, denying the Department’s “first seven
grounds,” granting the Department’s “seventh ground,” ordering Home
Benefits/American Traveler to bear the cost of their attorney’s fees, and ending the case.
Attachment B at 34.

On March 23, 2015, the court issued an amended Form 4 Order, denying the
Department’s first seven grounds, granting the Department’s “eighth ground,” ordering
Home Benefits/American Traveler to bear the cost of their attorney’s fees, and ending the
case. Attachment C at 35. The court acknowledged there was a typographical error in the
original Form 4 Order, which the court intended to correct by issuing the Amended Form
4 Order.

On March 23, 2015, Home Benefits/American Traveler served Notice of Appeal
on the issue of attorney’s fees. On May 20, 2015, Home Benefits/American Traveler filed
their initial brief. Based on the rules and case law of this State, the Department
respectfully requests that this Court dismiss Home Benefits/American Traveler’s appeal.

ARGUMENT

Home Benefits/American Traveler’s initial brief fails to comply with the South
Carolina Appellate Court Rules (“SCACR”). In this case, Home Benefits/American
Traveler’s initial brief fails to comply with three separate Appellate Court Rules. First,
the brief lacks a Table of Authorities. Rule 208(b)(1)(a), SCACR, requires that the initial
brief of an appellant contain a “table of cases (alphabetically arranged), statutes, and

other authorities cited, with references to the pages of the brief where they are cited.”



Home Benefits/American Traveler’s initial brief is in violation of Rule 208(b)(1)(a),
SCACR.

Second, Home Benefits/American Traveler’s initial brief is not only verbose, but
it also makes various misrepresentations. Rule 208(b)(1)(c), SCACR, requires a “concise
history of the proceedings insofar as necessary to an understanding of the appeal.” The
Introduction section of the brief claims that “the lower court changed its original ruling
awarding . . . attorney’s fees and costs.” Initial Brief at 1. Home Benefits/American
Traveler further assert that the “lower court concluded that it would allow for the
recovery of the Plaintiffs’ attorney fees and costs.” Id. However, the lower court never
awarded attorney’s fees but merely noted that it would “consider” attorney’s fees and
costs or “entertain and hear any other petition or request for additional or other relief . . .
including attorney’s fees and costs.” Attachment A at 32, 33. Home Benefits/American
Traveler’s misrepresentation of the lower court’s Order does not further an understanding
of the appeal, and such failure should lead this court to dismiss their appeal. See
Henning v. Kaye, 307 S.C. 436, 415 S.E.2d 794 (1992).

Third, Home Benefits/American Traveler’s initial brief fails to provide citations
and the necessary discussion for the issue on appeal as required by the SCACR. Rule
208 (b)(1)(d), SCACR, requires “discussion and citations of authority” for the issue on
appeal. This Court has held that when an appellant fails to cite supporting authority for
its position and merely makes conclusory statements, the appellant has abandoned the
issue on appeal. Mulherin-Howell v. Cobb, 362 S.C. 588, 600, 608 S.E.2d 587, 593-594
(Ct. App. 2005). The vast bulk of Home Benefits/American Traveler’s Argument

section, copied from their filings with the lower court, does not address the issue on



appeal at all. Where Home Benefits/American Traveler do address the issue of attorney’s
fees, they assert that the award of attorney’s fees “is relief that is allowed and which was
sought by the Plaintiffs. {CITE} [sic].” Initial Brief at 9. The only authority cited on the
issue of attorney’s fees is Section 15-53-100 of the South Carolina Code of Laws, which
states that: “In any proceeding under this chapter the court may make such award of costs
as may seem equitable and just.” However, Home Benefits/American Traveler fail to cite
any authority supporting the proposition that an award of attorney’s fees would be
equitable and just in this matter. In First Sav. Bank v. McLean, the Supreme Court found
an appellant failed to preserve an issue for review, noting that “[a]ppellant fails to
provide arguments or supporting authority for his assertion. Thus, he is deemed to have
abandoned this issue.” 314 S.C. 361, 363, 444 S.E.2d 513, 514 (1994). Home
Benefits/American Traveler’s failure to provide any citation or discussion on the issue
should be deemed. abandonment of the issue and should lead this court to dismiss their
appeal.

Rule 260(a), SCACR, states that “[w]henever it appears that an appellant or a
petitioner hﬁs failed to comply with the requirements of these Rules, the clerk shall issue
an order of dismissal, which shall have the same force and effect as an order of the
appellate court.” (Emphasis added). The Rules provide that a party may file a motion to
dismiss an appeal when a party fails to comply with the formatting requirements of the

SCACR:

Where an appeal, petition, motion or return . . . is not in compliance with
these Rules, the appellate court may upon its own motion or that of a
party, after ten (10) days notice, impose upon offending attorneys or
parties such sanctions as the circumstances of the case and discouragement
of like conduct in the future may require.




Rule 269, SCACR.

In Henning, the respondents filed a motion to dismiss an appeal because the
appellant’s initial brief failed to comply with the SCACR. 307 S.C. at 437, 415 S.E.2d at
794. The Supreme Court noted that the brief suffered from the following deficiencies:

the components of the brief are incorrectly organized and labeled, the

issues are not distinctively headed, the table of authorities is not

alphabetized or referenced to the body of the brief, the statement of the

case contains contested matter and omits required information, and the

arguments contain no citations to the record or to the cases listed in the

table of authorities.

Id. Finding that “the South Carolina Appellate Court Rules are not mere technicalities,”
the Supreme Court stated that the brief was subject to dismissal—plthough it allowed
appellant to amend his brief. Id. at 438, 415 S.E.2d at 794.

While the Court in Henning noted the deficiencies in that case were sufficient to
warrant a dismissal, the Court allowed for the appellant to amend his initial brief. Home
Benefits/American Traveler’s violations are far more severe than the violations in
Henning and dismissal is warranted. The table of authorities in Henning was not
alphabetized or referenced properly to tﬁe brief, here, the table of authorities was omitted
entirely. 307 S.C. at 437, 415 S.E.2d at 794. The initial brief in Henning omitted some
required information in the statement of the case; here, the statement of the case contains
inaccurate information. Id.; Initial Brief at 1. The Court in Henning noted that “the
arguments contain no citations to the record or to the cases listed in the table of
authorities;” in this case, the arguments contain no citations to cases related to the issue at

all. Id. Therefore, the court should dismiss this appeal. See id. (“[T]his Court would be

completely justified in dismissing this appeal based on appellant’s numerous violations of

the Rules .. ..”).




CONCLUSION
The Department respectfully requests this Court dismiss the appeal of the
Appellants, Home Benefits, Inc., and the American Travel Motor Club, Inc. based on the

severe and numerous violations of the South Carolina Appellate Court Rules.

Respectfully submitted,
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; . ATTACHMENT A

STATE OF SOUTII CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND FIFTH JUDICIAL CIRCUIT
Home Benefits, Inc. and the American Docket No.: 2012-CP-40-6341

Traveler Motor Club, Inc.

Plaintiffs, ORDER GRANTING PLAINTIFFS’
PARTIAL SUMMARY JUDGMENT

V.

South Carolina Department of Consumer
Affairs,

This matter comes before the Court on October 15, 2013 by the motion of Plaintiffs
Home Benefits, Inc. and the American Traveler Motor Club, Inc. (“Plaintiffs”) for summary
judgment pursuant to Rule 56 of the South Carolina Rules of Civil Procedure on the grounds that
there is no genuine issue of any material fact and that the core issue before the Court is a
question of law. As discussed below, the Court has determined that the Plaintiffs are entitled to
judginent (or partial judgment) on their claims and assertions for declaration and relief as fully
stated and addressed in their pleadings. The Plaintiffs appeared through their attorneys, Steven
W. Hamm, Esq. and C. Jo Anne Wessinger Hill, Esq., and Defendant appeared through its
attorneys, Danny R. Collins, Esq. and Tiffany D. Gibson, Esq,

The Court has determined that there is no question of fact concerning the Motion for
Summary Judgment, or in the allernative motion for partial summary judgment, that would
prevent the Court from ruling on the motion before the Court. The core question before the
Court requires review and application of common und stalutory law to determine whether the

South Curolina Department of Consumer Affairs acted in an arbitrary or capricious manner to
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repeal a thirty-two year state law administrative interpretation and declaratory ruling when there
has been no change by the General Assembly to the underlying statutory code section.

In addition to the Plaintiffs’ Supporting Memorandum presented as part of its Motion, (he
Plaintift provided three affidavits for consideration by the Court: (1) Affidavit of Steven
Spicgel. (2) Alfidavit of {rvin D. “Pete” Parker, and (3) Aftidavit of Derial Ogbum. Originally,
the Defendant objected to that certain portion of Mr. Parker’s Affidavit related to any
conversuliops with the members of the General Assembly in paragraph 11; however, Lhe
Plaintiffs claritied that they were not offering the affidavit concerning the truth of what the
conference with members of the General Asscmbly was about, but to confirm that Mr. Parker, as
the Administrator and Consumer Advocate for the Department, had first done his due diligence
and research when he issued the 1976 Code [nterpretation allowing the sale of such products in
the offices of supervised lenders on October 1, 1976. The Department stated that it did not
object to such offering»and use of the Affidavit of Mr. Parker by the Court. Following oral
arguments of counsel, and prior to the submission of the proposed Orders by the parties, the
Plaintilfs submitted a supplemental affidavit of Derjal Ogburn for consideration by the Court in
its findings. There was no objection by the Department to such Affidavit or submission.

The Department submitted on the day of oral argument its Memorandum in Opposition as
well as an Alfidavit of the current Code Administrator, Ms, Lybarker, concerning the procedure
[ollowed by the Department. The Plaintiffs’ claim and argue that the Department’s sudden
reversal of a thirly-two year old state law statutory construction, without any change by the
General Assembly 1o the statutory section being interpreted, is an arbitrary, capricious act and

such action constitutes an abuse of discretion by the Department.  Plaintiffs arguc that the
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Depariment acted without any basis, justification, reason, finding, statutory change, or record
requircd to support the repeal of the 1976 Declaratory Ruling and Administrative Inlerpretation
over thirty years later.  Plaintiffs’ claim that the Department’s sudden reversal of a thirty-two
year old state agency construction of a state statute in 2008 serves to eliminate the ability of the
Plaintiffs to do business in the State under their established and approved business model by the
Dcpartment.

The Court notes that there is an existing Consent Order of Stay to maintain the status quo
and to allow the Plaintiffs 1o continue lo do business consistent with the 1976 Administrative
[nterpretation and with the 2005 state agency letter of instructions to the Plaintiffs in order 10 do
business in South Carolina and comply with the South Carolina Consumer Protection Code. [n
addition, the Plaintilfs argue that the Department is usurping the power of the General Assembly
to enact legislation by changing a thirty-two year old state agency construction of a statute that
the General Assembly has taken no action to change or amend.

The body of the 1976 Declaratory Ruling and Administrative Interpretation issued by Mr.
Parker on Qctober 1, 1976 examines the basis in law for Interpretation. The Court was provided
with no specific information or rulings that the Deparlment considered in issuing the new
interpretation on October 30, 2008. There is an inconsistency in the Department’s Aftidavit and
its statements that the 1976 Ruling did not follow Federal law — none of which is mentioned or
stated in its October 30), 2008 letter. The Plaintiffs’ position for relief is further supported by the
Official Comments of the Federal Reserve Board related to 12 C.F.R. §226.4 with regard to
“comparable cash transactions.” Official Comment to Section 226.4 of Regulation Z, Federal

Reserve Board, 12 C.F.R 226.4. Charges in comparable cash transactions are excluded from the
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finance charge. In discussing examples such excluded items, the Federal Reserve Board
specilically exeludes: “charges for a service policy, auwto club membership, or policy of
insurance against latent defects offered to or required ot both cash and credit customers for the
same price.” [d.  (emphasis added). The listed exceptions include products sold by the
Plaintiffs. The Federal Reserve Board’s comments make clear that such charges, like the
Pctitioner’s home and auto securily plan are not required to be part of the Finance Charge, nor
are they required by the lender as a condition or incident o the extension of credit. Thus, the
charges for Pctitioner’s home and auto security plan were specifically allowed under Federal law
in Junc 2, 2005 when the Department issued its detailed letter opinion to the Plaintiffs.
OVERVIEW OF CASE

Plaintiffs first filed this action in the Administrative Law Court on.szuury 20, 2009.
Plaintil{s” filing followed the denial by the South Carolina Department of Consumer Affairs
(“Department™), for the Department to reconsider its withdrawal and decision to rescind
Declaratory Ruling No. 3.202-7608 by letter dated October 30, 2008. Declaratory Ruling No.
3.202-7608 has been in cffect since October L, 1976, a period of time now spanning thirty-seven
years. Sce, 1976 Declaratory Ruling and Administrative Interpreration, dated Qctober 1, 1976.
The Plaintiffs assert that the Department failed to follow proper procedures in attempting to
change a long settled statutory construction of the Code that Plaintiffs have relicd upon regarding
the 1976 Declaratory Ruling and those later opinions of the Department related to the 1976
ruling. Plaintiffs argue that the Department by its actions acted in an arbitrary and capricious

manner as there has been no legislative change cnacted by the South Carolina Legislature
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amending to the underlying code section, S.C. Code §37-3-202, upon which (he 19;76 ruling was
bascd.

Plaintiffs are corporations organized in the Stale of Delaware, are in good standing, and
do business in the State of South Carolina. They offer their auto sceurity and homne security
plans to consumers through South Carolina lenders through a separate transaction authorized by
the Department, and not in connection with a loan transaction. The consumer has the sole and
individual choice to purchase or not purchase the plan. In 2004-2005, the Plaintiffs through its
representatives met multiple times with and discussed in detail with officials at the Department
regarding the required fawful proccdures that must be followed for the sale of its services and
programs at the time a supervised loan was made. The Department identified specific
procedures 10 be used for the sclling of Plaintiffs’ services and products at the time of the
supervised loan. These procedures were outlined in the Department’s detailed informal letter
issued on June 2, 2005. See, Department’s letter dated June 2, 2003 to Plaintiffs. The
Department’s 2005 letter also stated that “{t]Jhere have been a number of changes in the law since
[987, but it is the opinion of the Department that the plans may be sold in offices of supervised
lenders if the sale complies with both Declaratory Ruling No. 7608 [dated October 1, 1976) and
the changes in the law since that time,” The Plaintiffs have been operating in the State since
2005 in direct reliance with the terms and in accordance with the detailed procedures developed
by the Department and contained in the Department’s letter to Plaintifts dated June 2, 2005.

Declaratory Ruling No. 3.202-7608 dated October 1, 1976 allows for the sale of non-
credit insurance products from the offices of supervised lenders only if certain specific

conditions are met. See, 1976 Decluratory Ruling and Administrative Imterpretation, dated
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October 1, 1976 The sudden withdrawal and rescinding of this now thirty-seven year precedent,
if applicd 10 Plaintifls, has the direet clfect of terminating the ability of the Plaintiffs to operate
or offer their products in the State of South Carolina in accordance with the established and
relied upon procedures developed with the Department in 2005. Id.  As authorized by the
Declaratory Ruling No. 3.202-7608 issued on October 1, 1976, the sudden reversal of a long
lerm slale law statutory construction is arbitrary and eliminates Plaintiffs’ established business
model and as well as its state authority to do business in the State. In addition, Plaintilfs argue
(he Department is usurping the power of the General Assembly by changing a long (term
construction of statute that the General Assembly has not changed in the intervening 37 years.

On October 30, 2008, the Department issued a letier withdrawing and rescinding the
1976 Decluratory Ruling, including any related letters or opinions in connection with such
ruling. See, Defendant’s docwment October 30, 2008. The June 2, 2005, letter issued to
Plaintiffs was a related letter and opinion.

The first time that the Plaintiffs became aware of the Department’s change of ruling was
on November 4, 2008.  The Plaintiffs and representatives of the Department met on November
20, 2008 to discuss their concerns. Plaintiffs claim the Department initially advised that it made
the change in the Declaratory Ruling based upon changes in the law.,

On November 21, 2008, the Plaintiffs made a formal written request for reconsideration
to the Department 1o reconsider its ruling dated October 30, 2008. See, Exhibit 4. The Plaintiffs
asserted that the hmpact of the recent ruling change by the Department was severe and had u
subglanliul adverse financial impact (o their detriment without the opportunity for a formal

hearing or review,
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The Department issued a letter denying the Plaintiffs’ request for reconsideration dated
~ December 17, 2008 and received on December 18, 2008, See, Plaintiffs* letter dated December
17, 2008.

The Plaintiffs timely filed an action in the Administrative Law Court on January 20,
2009. An Order staying enforcement and implementation of the Ruling as lo Plaintiffs was
cntered into between the parties on March 25, 2009.

The Department made certain motions and related arguments concerning the Plaintiffs
action before the Administrative Law Court including an argument that it should be maintained
in the Fifth Judicial Circuit Court of Common Pleas as a declaratory judgment action.

On June 5, 2012, the parties stated on the record their agreement on certain issues,
including jurisdiction, standing and statute of limitations so that the Plaintiffs could timely file or
re-file their cause of action in the Court of Common Pleas for Fifth Judicial Circuit in Richland
County. Furthermore, the Department stated (hat it would not object to standing of the parties,
jurisdiction of the Court, or claim any expiration of any statute of limitation in Plaintiffs making
their claims and challenge‘ in the Court of Common Pleas related to the repeal by SCDCA of
Declaratory Ruling No. 3.202-7608 dated October 1, 1976 on Oclober 31, 2008. See,
Administrative Law Court Consent Order dated July 31, 2012.

The Plaintiffs have been law{ully operating in the State of South Carolina since 2005
based on the specitic requirements established by the Department in its June 2, 2005, letter
ruling. The Department advised Plaintiff that it has not received any complaints about the
products sold by the Plaintiffs. There is no dispute among the parties that Plaintiffs have

complicd with all guidelines and requirements that the Department developed and addressed in
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its letter dated June 2, 2005. ‘The Plaintiffs have invested substantial funds in training and
marketing programs and materials for South Carolina that address the benefits of their products.
See, Affidavit of Steve Spiegel.  Currently, there is a stay of any cnforcement, finalization, or
implementation of the Declaratory Ruling N;). 3.202-7608 dated October 31, 2008 so that the
status quo will be maintained. As a result, the prior Declaratory Ruling No. 3.202-7608 remains
in effect as spcciﬁcally applied to the Plaintiffs until such time as a final resolution of these
disputes can be established by a tinal ruling of Courl.

The Court concludes that the Plaintiffs are entitled to judgment in their favor and for the
relief sought with regard to the issues of law. A state agency cannot usurp the authority of the
General Assembly where the General Assembly has made no subsequent change to §37-3-202
needed to support a new interpretation of a statute. The new cade provisions for consumer loans
were enacted in 1976 and became elfective on September 30, 1976. The Department cannot
lawfully repeal a formal state agency statutory interpretation of such long standing nature
without probative and substantial evidence. Here, in the case at hand, the Department made no
effort 10 conduct a public hearing, which is part of the Plaintiffs’ argument and claims against the
Department. Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut, Auto. Inc. Co. 463 U.S.
29, 103 S.Ct. 2856, 77 L.ed.2d. 443 (1983) ( An agency changing ils course by rescinding a long
standing rule and construclion of law is obliged to supply a reasoned analysis for the change
beyond that which may be required when an agency does not act in the first instance).

ARGUMENT

A reviewing court may reverse or modify a decision of an agency if the findings,

inferences, conclusions or decisions of that agency are “clearly erroneous in view of the reliable,
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probative and substantial evidence on the whole record,” or “arbitrary or capricious or
characterized by abuse of discretion or clearly unwarranted exercise of discretion.” S.C. Code
Ann§1-23-380(5)(e), (1) (Supp.2003); McCraw v. Mary Bluck Hosp., 350 S.C. 229, 565 S.E.2d
286 (2002); Waters v. South Carolina Land Res, Conservation Comm'n, 321 S.C. 219, 467
S.E.2d 913 (1996); see also Etheredge v. Monsanto Co., 349 S.C. 451, 562 S.E.2d 679
(CLApp.2002) (stating court may not substitute its judgment for that of agency as o weight of
evidence on questions of fact unless agency's findings are clearly erroneous in view of reliable,
probative, and substantial evidence on whole record).
Under Section 1-23-380(3), the Court can reverse or modify the decision of the agency if

substantial rigﬁls of the aggrieved party have been prejudiced because the administrative
| (indings, inferences, conclusions, or decisions are:

() in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure;
(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative, and substantial
cvidence on the whole record; or

() arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

S.C. Code Ann. §1-23-380(5). In the matter beforc the Court, the Petitioners contend that the
Department has failed to comply with and has violated the APA.

The Court has not identified any enactments by the General Assembly that amend
Section 37-3-202 of the South Carolina Code after the Department issved its opinion letter to the
Plaintiffs dated June 2, 2005. The Department admits that there have been no statutory changes

by the General Assembly to S.C. Code Section 37-3-202 on or after the issuance of its Jupe 2,
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2005 letter to the Plaintiffs.  See, paragraph 21 of the Complaint and paragraph 14 of the
Answer. That June 2, 2005 letter to Plaintiffs provided a detailed and extensive procedure for
Plaintiffs to use in order to provide and lawfully sell their products/plans in accordance with state
law. Suddenly, the Plaintiffs assert that the Department arbitrarily decided to change a then-
existing thirty-two year precedent and ruling withoul any underlying formal change in the law.
The Department admits that there was no underlying official change in the supporting statute or
law. See, puragraph 14 of the Department’s Answer.

The 1976 Declaratory Ruling, the very first interpretation issued by the Department after
the General Assembly enacted Chapter 3 of Title 37, was an official state agency interprelation
that a supervised lender may sell products/plans to the consumer consistent with the products and
plans currently offered by the Plaintiffs and sold through supervised lenders to the consumer.
See, Affidavit of Irvin D. Parker, 15 regarding the 1976 Interpretation. Mr. Parker clearly
within the four corners of the 1976 Declaratory Ruling dated October 1, 1976 provides and sets
forth the legal basis and rationale for the 1976 Declaratory Ruling which allows the continued
practice for supervised lenders to sell products/plans; otherwise, the General Assembly would
have specifically prohibited the selling of such items in Section 37-3-512, The 1976 Declaratory
Ruling itsell specifically states:

“It seems cqually clear that there was no intent to prohibit outright, ‘the sale of

non-credit insurance by supervised lenders. Prior to the adoplion of the Code the

sale of such insurance by licensed lenders in this State was a common practice.

Had the legisiature intended to abolish such business it would likely have so

provided in Section 3.512 which was an amendment (o the Uniform version of the

Code 1o prohibil such fenders from selling “goods.”

See, 1976 Declaratory Ruling No. 3.202-7608.
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[t is also fundamental that the Court may take judicial notice that the 1976 Declasatory Ruling
was issued by Administritor lrvin D, Parker. See, Affidavit of lrvin “Pete Parker. M. Parker
wiss the first Department Consumer Protection Code Administrator. Just as important, he was
assigned by the Attorney General to work with the General Assembly when the Consumer
Protection Code was tirst enacted to include Section 37-3-202 and to create the Department of
Consumer Affairs. Since thal time period, the Department formaily stated to the Plaintiffs that
“it is the opinion of the Department that the plans may be sold in the offices of supervised
lenders if the sale complies with both Declaratory Ruling No. 7608 and the changes in the law
since that time.™" See, Department's Leiter to Plaintiffs dated June 2, 2005. The Department
has conceded in its Answer that there have been no amendments to the Code by the General
Assembly that mandate any changes to the long standing official state interpretation of the Code.

Since 1976, although there may have been changes in the law between 1987 and 2005,

the Department clearly stated in its June 2, 2005 letter to the Plaintiffs that it was the law that

Plaintiffs’ products and plans may be sold in the oifices of supervised lenders in South

Carolina under state law. Sve, Department’s Letter to Plaintiffs dated June 2 2005 (emphasis

'On page 3 of the June 2, 2005 letter (See, Department’s Letter to Plaintiffs dated June 2, 2005),
the Department describes the “changes in the law” since 1987. None of these changes arc
amendments (o the S.C. Code Scction 37-3-202 or 37-3-512, but reference the enactment of

other acts related to the licensure or regulation of a specific product.

“As Mr. Porter indicated, the Motor Club Services Act, S.C. Code Ann. $§39-61-
10 ¢t seq., has become law and governs the sale of motor club services in South
Carolina. A law governing service contracts, S.C. Code §§38-78-10 et. seq., and
requiring registration and regulation of the sale of service contracts, was passed in
2000, Finally, a new law governing discount drug cards, S.C. Code Ann. 37-17-
10, has passced and was transferred to this Department in 2001.”° Exhibit C of
Complaint, Department Letter dated June 2, 2003, pp 3-4. See, Departiment’s
Letter to Plaintiffs dated June 2, 2005,
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added).  Morcover, such practice is clearly consisient with Federal law. There is nothing
provided by the Department to address or explain what actually changed in the underlying taw
supporting the 1976 Declaratory Ruling though 2008 (i.c, whcn. there has been no changes or
enactments by the General Assembly) to suddenly prohibit the practice and sale of the Plaintifty’
products and plan. There is nothing at the Federal level 1o prevent the sale of Plaintif{fs’ plans or
products by the lender. In fact, Section 226.4 of Regulation Z (12 C.F.R 226.4) provides that the
“finance charge™ includes any charge or item paid by the borrower directly or indirecily to the
creditor which is a condition of the extension of credit. “it does not include any charge of a type
payable in a comparable cash transaction.” 12 C.F.R 224(a). The sale ‘of the plans and products
of the Plaintiffs are NOT in connection with the loan or required for purchase in order the
consumer to sccure the loan. Thus, the Plaintiffs’ products and plans are lawfully allowed to be
sold in the lender’s office under federal law.

An agency changing its course by rescinding a long standing rule and construction of law
is obliged to supply a reasoned analysis for the change beyond that which may be requiretj when
an agency does not act in the first instance. Motor Vehicle Mfis. Ass'n of U.S.. Inc. v. State Farm
Mut. Auwto. fnc. Co. 463 U.S. 29, 103 S.Ct. 2856, 77 L.cd.2d. 443 (1983). An ugency acls
arbitrarily and capriciously where it retroactively changes a longstanding policy with no basis in
the administrative record for such agency action. Only if an agency explains its rationale for
retroactively changing ils prior practice can a reviewing court determine whether that decision is
a product of rational analysis. Yakima Valley Cablevision, Inc. v. F.C.C., 794 F.2d 737 (D.C.
Cir. 1986). However, an agency's adoption of a new standard is not arbitrary, capricious, or an

abuse of discretion if the chunge merely refines an existing procedural standard and no alfected

Page 12 of W

21



party had detrimentally relied on the old test.  National Whistleblower Center v. Nuclear
Reguluatory Coni'n, 208 F.3d 256 (D.C. Cir. 2000). The Court concludes and finds that Plaintiffs
have detrimentally relied on the 1976 obﬂ'icial state interpretation of the law and the 2005 fetter
issued to the Plaintilfs on Junc 2, 2005, in taking steps to commence doing business in South
Carolina.

Here, there is no question that the Plaintiffs have relied upon the prior ruling through the
use and application of the detailed procedures specifically outlined by the Department in the
Department’s letter to Plaintiffs in 2005. The Department never raised any issues or complaints
with the Plaintiffs. See, Affidavit of Steven Spiegel. 1t is well settled in South Carolina law that
an agency acts “arbitrary if it is without a rational basis, is based alone on one's will and nol
upon any course of reasoning and excrcise of judgment, is made at pleasure, without adequate
delermining principles, or is governed by no fixed rules or standards.” Deese v. State Bd. Of
Desntistry, 286 S.C. 182, 184-85, 332 S.E.2d 539, 541 (Ct. App. 1985); Converse Power Corp.
v. South Carolina Dept. of Health and Environment Control, 350 S.C. 39, 564 S.E.2d 341 (Ct.
app. 2002). It also well settled that a state agency cannot cling to a claim of “regulatory agency
discretion™ without establishing any evidentiary basis for its decision. Hanun v. S.C. Public
Service Commission, 295 S.C. 429, 368 S.E.2d 911 (1988); Brown v. Johnson, 276 S.C. 68, 275
S.E.2d 876 (1981) (Discretion cannot be exercised without a factual basis); Parker v. S.C. Public
Service Commission, 280 S.C. 310, 313 S.E.2d 290 (1984). The action by the Department to
arbitrarily revoke an over thirty year old official state law interpretation is an arbitrary and

capricious action by a stale agency that cannot be rescued by the Department claiming

“regulatory discretion.”
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The Court has concluded that the Plaintifls established practices and products are

compliant with Federal law and procedure.  Federal Regulation Z, 12 C.F.R §226 (“Regulation

£7), allows the sale of voluntary non-credit and ancillary products by Plaimiffs (1) that are not

in connection with the loan, or (2) which are incidental o the loan. Products are deemed

“incidental to the loan™ or “not in conncction with the loan™ when:

(D
)
©))
4)

(6)
N

the loan is pot required in order for the consumer to purchase the product;

the benefils are not tied to the lerm of the loan;

the benelits are received only by the consumer and not the lender;

it not paid by cash or credit card, any check used to purchase the
product/coverage is made out directly to the borrower;

the product/coverage is not required by the lender as a condition of granting the
extension of credit which is clearly disclosed in writing to the consumer by the
lender;

the price of the product/coverage is disclosed in wriling to consumer; and

the consumer acknowledges in writing their request for the product/coverage after

receiving these disclosures.

The text of 1976 Declaratory Ruling dated October 1, 1976 issued by Administritor

Parker remains today (and in 2005, 2006, 2007, 2008, and thereafter) consistent with the current

provisions of Regulation Z and TILA so_that a lender is allowed to authorize a consumer to

purchase products/services not in connection with the loan or a5 a condilion for the extension

of credit.  Regulation Z specifically excludes from the finance charge premiums for voluntary

credit life, accident, health or loss-of-income insurunce, voluntary credit property insurance, and
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voluntary debl cancellation fees provided certain disclosures are made to the consumer
cvidencing that the sale of such insuruncb service is voluntary. 12 C.F.R 226.4(d).

The Official Comment to S.C. Code §37-3-109, which sets forth the statutory detinition
for “loan finance charge,” discusses the absence of a definition of the term “interest” in the SC
Consumer Protection Code. It notes that the definition of “finance charge” in Section 37-3-109
is roughly equivalent to the term “interest” and how the term “interest” will be used in usury

statutes, Comment | to 5.C. Code Section 37-3-109, Smith, The South Carolina Constmer

Prowection Code: Text with Comments, (4"' Ed.), p.190. The Official Comment from the 1968

Text of the U3C states that “the definition of a loan finance charge is an all-inclusive one, and
that every charge for the loan, except those charges specifically excluded from this section, must
be included in the calculation of the loan finance charge for the loan in question.” /d. (emphasis
added). Before the Court can determine what the Official Comment is Irying to explain, it must
refer to the actual wording and language of the statute (§37-3-109) which has not been amended

or modified by the General Assembly since 1988. Scction 37-3-109(1)(a)* provides that:

(1) "Loan finance charge" means the sum of -

(a) all charges payable direclly or indirectly by the debtor and
imposed directly or indirectly by the lender as an incident to the
extension of credit, including any of the following types of
charges which are applicable: interest or any amount payable under
@ point, discount or other system of charges, however
denominated, premium or other charge for any guarantee or

* Subsection (L)(b) of the Section 37-3-109 excludes lees paid the registered mortgage loan brokers and
the charges for investigating the credit worthiness of the debtor.  Subsection (2} ol Scction 37-3-109
excludes the discount in the satisfaction of the debt purchased by the fender from the finance charge.
Neither scction particularly applies in this matter.
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insurance protecting the lender against the debtor's default or other
credit loss; and, except as otherwise provided in this section;

S.C. Code Ann. §37-3-109(1)(a) (emphasis added).

Similarly, the definition of finance charge found in Regulation Z and Section 37-3-109
specilically excludes any charges payable by the consumer which are NOT in connection with
the loan or which are NOT a condition for the cxiension of credit. S.C. Code Aun. §37-3-
109(1)(a). Thus, by lederal law, the cost of the Plaintitfs’ plans and products cannot be included
in the loan finance charge. However, in the case at hand, it is the Department that is secking to
have such costs included as part of the finance charge by its new state law interpretation.  This
new statutory construction creates a significant problem for the Plaintiffs and the business model
it employed to do business in South Carolina. Sve, Affidavit of Steve Spiegel.

Nothing trom the Department explains or shows how the 1976 Declaralory Ruling, which
existed {or more than thirty-lwo years (1976 — 2008) and which is actually continuing in effect in
2013 solely due to the Order of Stay, is now somehow transformed into a provision of law that is
suddenly inconsistent with the Federal law, state law and the purpose of Title 37. This is
especially true since the law and undisputed facts show that the 1976 Declaratory Ruling is
consistent with Federal law (Regulation Z and TILA) and is consistent with the Title 37
(Consumer Protection Code) as there had undisputedly been no underlying change in the
statulory language of the Section 37-3-202 by the General Assembly. The Department does not
show or state how its authority in Scction 37-6-506(2) has been triggered to require it to repeal
the 1976 Declaratory Ruling when the 1976 Declaratory Rule complies with existing Federal law

and state law. The Department failed in its own duties to comply with the provisions of SC
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Consumer Protection Code that require the Department to promote uniform application of Laws

among the other U3C states, S.C. Code Ann. §37-1-102(2)(g)", and:

3) ‘To keep the Administrator's rules in harmony with the Federal
Consumer Credit Protection Act and the vegulations prescribed from.
time to time pursuant to that Act by the Board of Governors of the
Federal Reserve System and with the rules of administrators in other
Jurisdictions which enact the Uniform Consumer Credit Code. The
Administrator, so far as is consistent with the purposes, policies and
provisions of this tille, shall

(1) Before adopting, amending, and repealing rules, advise and
consult with administrators in other jurisdictions which enact the Uniform
Consumer Credit Code; and

(b) In adopting, amending, and repealing rules. take into
consideration:

(i) The regulations so prescribed by the Board of Governors
of the Federal Reserve System; and

(ii) The rules of administrators in other jurisdictions which
enact the Uniform Consumer Credit Code.

? SECTION 37-1-102. Purposes; rules of construction.

(1) This title shall be liberally construed and applied to promote its underlying purposes and
policies.

2) The underlying purposes and policius of this title are:

(a) To simplify, clarify and modernize the law governing retail installment sales, consumer credit
and usury;

(b) To provide rate ceilings to assure an adequate supply of credit 1o consumers;

(c) To lurther consumer understanding of the terms of credit trunsactions and o [oster
competition among suppliers of consumer credit 5o that consumers may obtain credit at reasonable cost:

(d) To protect consumer buyers, lessees, and borrowers against untair practices by some sapplicrs
of consumer credit, having due regard for the interests of legitimate and scrupulous creditors:

(¢) To permit and encourage the development of [air and economically sound consumer credit
practices;

() To conform the regulation of consumer credit transactions to the policies of the Federal
Consumer Credit Protection Act; and

(8) To make uniform the law, including administrative rules, among the various Jurisdictions.

(3) A reference 10 a requirement imposed by this title includes reference 10 # related rule of the
administrator adopted pursuant to this title.
S.C. Code Ann. §37-1-102 (emphasis added).
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S.C Code Ann. §37-6-104(3) (emphasis added)

The repeal and rescinding of the 1976 Declaratory Ruling does not “harmonize” or
“make uniform” the Uniform Commercial Credit Code or with the Federal Consumer Credit
Protection Act (i.e., TILA, Regulation Z, etc.). It is inconsistent with such laws, and in conftlict
with the specific requirements of the SCCPC. Thus, such action by the Department on or about
October 30, 2008 to repeal the 1976 Declaratory Ruling establishes that the Department acted
crroneously, in an arbitrary or capricious manner, abused its discretion.

In the case at hand, the Plaintiffs rely also on an examination of Regulation Z of the
Federal Truth in Lending Act. Regulation Z specifically excludes from the Truth-in-Lending
disclosed Finance Charge premiums for voluntary credit life, accident, health or loss-of-income
insurance, voluntary credit property insurance, and voluntary debt cancellation fees provided
cerlhin disclosuﬁ:s arc made to the consumer evidencing that the sale of such insurance service
is, in fact, voluntary. 12 C.F.R 226.4(d). The Department does not argue that the sale of
Plaintiffs’ products and services are required to be purchased by a consumer borrower in order to
secure a loan. These types of optional or voluntary insurance products bencfit the consumer by
protecting against certain losses and such products are clearly sold as an “incident to the
extension of credit.”

As provided in Scctions 37-1-102 and 37-1-302, the policies of the South Carolina
Department of Consumer Affairs must follow and conform to the policies of the Federal
Consumer Protection Act which is defined in Section 37-1-302 as the Federal Truth in Lending
Act (TILA), 15 US.C. §§ 1601-1667(c), Regulation Z, 12 CF.R §226, and other related

regulations. The Federal Truth in Lending Act was enacted by Congress in 1968 and the Federal
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Reserve [ollowed by implementing regulations Jater in 1969, In fact, three years prior to the
issuance of the underlying 1976 Declaratory Ruling No. 3.202-7608, the United States Supreme
Court held that both TILA and Regulation Z were conslitutional in Mowrning v. Family
Publications Service, Inc., 411 U.S. 356, 93 S.Ct. 1652, 36 L.Ed.2d 318 (1973). Both TILA and
Regulation Z restrict or limil as a matter of federal law certain additional charges by including
any charge payable directly or indirectly by the consumer in connection with the foan as part of
the finance charge. 12 C.F.R. §226.4. The Administrator of the Department is required to
conform such policies with Regulation Z for the purpose of a uniform application of the law.
S.C. Code §37-1-102(2)(f) & (g). The text and holding in 1976 Declaratory Ruling dated
October 1, 1976 remain consistent with the provisions of Regulation Z and TILA so that a lender
is allowed to authorize a consumer to purchase products/services that are not in connection with
the loan or as a condition for the extension of credit. As a result of applicable federal law, such a
purchase by a consumer would not make the purchase cost be an “additional charge” required to
be inclﬁded in the disclosed Finance Charge and disclosed in the APR. See also, Fanning v.
Fritz's Pontiac-Cadillac-Buick, Inc., 322 S.C. 399, 472 S.E.2d 242 (1996) (the Court examined
the distinction between the portion of an automaobile purchase transaction where the cash price is
negoliated versus the portion of the transaction which relates to the extension of credit regarding
i charge to the consumer of a disclosed closing fee. Since the closing fee was charged 1o all of
the dealer’s customers as part of the price and the amount of the fee disclosed to the consumer
prior to the cexecution of the transaction documents, the fee was not an “impermissible”

additional charge prohibited by the SCCPC) or required to be included in the Finance Charge as

now demanded by the Department.
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The Court concludes that the action by the Department to repeal the longstanding 1976
Declaratory Ruling is “clearly erroneous in view ol the reliable. probative and substantial
evidence™ withoul shoyving a core legislative change and legislative intent.  The 1976
Declaratory Ruling explored existing faw and opined its legal basis for the Ruling and its related
requirement that the sale was “not in connection” with the loan. Moreover, this uncontroverted
evidence demonstrates that the action taken by the Department to suddenly repeal and rescind an
official Ruling that had stood since 1976 without any underlying change in underlying core
statute is “arbitrary or capricious or characlerized by abuse of discretion or clearly unwarranted
exercise of discretion.”™ S.C. Code Ann. §1-23-380(5)(e), () (Supp.2003). For these reasons, |
grant partial Summary Judgment in favor of the Plaintiffs on the issues of law and find that the
Department (ailed in its duty and responsibility when attempting to rescind this thirty-plus year
construction of law existing since October 1, 1976 without providing a reasoned analysis for the
change beyond that which may be required when Department did not previously have such long-
standing official state interpretation. 1 further find that the 1976 Declaratory Ruling and
Administrative Interpretation shall continue o cxiét and is not repealed by the Department’s
action of issuing the October 30, 2008 and that such October 30, 2008 letter is without proper
basis, procedure and wilthout force of law.

With regard (o the allegation by the Plaintiffs concerning a denied right to notice or
proper notice lo elfectively participate or properly object to any change by the Department to
withdraw or rescind this 1976 Declaratory Ruling, 1 find that Summary Judgment cannot be
granted concerning nolice as it is a contested question of fact. See, Affidavit of Steven Spiegel;

Complaimt.  The Plaintiffs claim they did not bave proper notice to alert them that the
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Department was considering the possibility of a withdrawing or rescinding its long standing
1976 Declaratory Ruling thal Plaintiffs expressly relied upon to do business in South Carolina.
See, Lxhibit 7. In making the withdrawal or rescission, the Depariment issued a leiter dated
October 30, 2008 and does not provide any record or nolice of hearing lor such action. See,
Plaintiffs letter dated November 21, 2008 to Department; and Two Affidavits of Steve Spiegel.
Therefore, on the issue of notice to the Plaintiff or adequacy of notice, I cannot find summary

Jjudgment for the Plaintitfs and deny their motion on that issue alone.

CONCLUSION AND FINDINGS

Therefore, 1 find that the Plaintiffs have shown that as a matter of law the Department has
acted beyond ils lawful powers, dutics and abused its discretion in violation of the APA. |
further find that:

(1) The Plaintiffs are entitled to judgment in their favor and for the relief sought with

regard to the issues of law.

(2) A state agency cunnot usurp the authority of the General Assembly where the General
Assembly has made no subsequent change to §37-3-202.

(3) The Department cannot lawfully repeal a formal statutory interpretation of such long
standing nature without probative and substantial evidence that there is an underlying,
statutory basis for such change and repeal.

(4) The Department did not follow South Carolina law when seeking to repeal the 1976
Declaratory Ruling and did so without holding a hearing, cstablishing a record or

presenting relevant evidence and legal basis for such change.
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(3) It is undisputed that there has been no underlying statutory code change in the
relevant law by the General Assembly in Section 37-3-202, which is the basis {or the
1976 Declaratory Ruling,

(6) Itis found the 1976 Declaratory Ruling is consistent with the provisions of the South
Carolina Code of Laws and Title 37, including any refated or applications rules or
regulations.

(7} It is found the 1976 Declaratory Ruling is consistent with the provisions of Federal
faw including but not limited the findings and interpretations by the Federal Reserve
in Regulation.Z, Regulation Z and the Federal Truth in Lending Act (TILA).

(8) The Department’s actions served to usurp and undermine the power of the Cenerzsl
Assembly solely to enact legislation when the Department revoked and repealed a
tong standing administrative law interpretation of a stalute that the General Assembly
has not taken any action lo challenge or change this long standing state law
udministrétive interpretation.

(9) The 1976 Declaratory Ruling dated October L, 1976 is consistent with the findings
and interpretations by the Federal Reserve in Regulation Z per Section 37-1-102,
which requircs the Department to harmonize with the provisions of Regulation Z and
that was accomplished with the existence of the 1976 Declaratory Ruling.

(10)  The 1976 Declaratory Ruling provides that the sale of services or producls is
allowed if “not in connection with the loan™ and that such voluntary non-credit and
ancillary products are considered “incidental to the loan” because the sale of the

product is not conditioned upon the extension of credit, the benefits are not ticd to the
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loan, the benefits (rom the products are received by the borrower onty, and a separate
check used to purchase the product is made 1o the borrower. [f the Department seeks
lo take such action to repeal and revoke the 1976 Declaratory Ruling, then the
Department must develop a record of relevant evidence and law prior o issuing any
decision and ruling related to the withdrawal, repeal and rescinding of a more than
thirty (30) year old, long standing, administrative law declaratory ruling on state law
and its reltated letters and opinions.

(11)  The Plaintiffs arc cntitled to the relief demanded hercin in their Complaint for
declaratory judgment (except for the issue of notice), and to require the Department (o
follow proper procedure under the law of South Carolina for rescinding a long
standing administrative interpretation

(12)  The Plaintiffs are cntitled to the ongoing Order of Stay and the Order staying the
enforcement shall continue in effect, as well as entitled any additional or other relicf
as the Court deems just and proper, including the consideration of attorney’s fees and
costs.

For the reasons stated hercin, [ grant partial Summary Judgment in favor of the Plaintiffs
on the issues of law and find that the Department failed in its duty and responsibility to make
uniform the law when attempting to rescind a long standing rule and construction of law cxisting
since QOctober 1, 1976 without providing a reasoned analysis for the change beyond that which
may be required when Department did not previously have such long-standing interpretation. [

further find that the 1976 Declaratory Ruling and Administrative Interpretation shall continue to
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exist and is not repealed by the Department’s action of issuing the October 30, 2008 and that
such October 30, 2008 Icter is without proper basis, procedure and without any {orce of faw.

I find that Summary Judgment cannot be granted for the Plaintiffs concerning the issue of
notice as il is a factual one that must be determined and therefore, [ find for the Defendant on
that issue alone.

‘The Court will entertain and hear any other petition or request for additional or other

relicl by the Plaintiffs, including altorney’s lees and costs.

W —

DeAndrea G. Benjamin
Judge
Circuit Court, Fifth Judicial Circuit

AND IT IS 50 ORDERED.

April J\‘[ ,» 2014,
Columbia, South Carolina
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY

Court of Common Pleas

DeAndrea G. Benjamin, Circuit Court Judge

Appellate Case No. 2015-000637

Home Benefits, Inc. and the
American Traveler Motor

Club, Inc., Respondents/Appellants,
V.
South Carolina Department of Appellant/Respondent.
Consumer Affairs,
PROOF OF SERVICE

I certify that I have served Appellant/Respondent’s Motion to Dismiss on Home
Benefits, Inc., and the American Traveler Motor Club, Inc., by depositing a copy of'it in the
United States Mail, postage prepaid, on May 20, 2015, addressed to their attorneys of record,
Steven W. Hamm and C. Jo Anne Wessinger Hill, Richardson Plowden & Robinson, P.A.,

Post Office Drawer 7788, Columbia, South Carolina 29202.

June 19, 2015 QL

Kelly H. Raipisford %,
2221 Devine Street, Suite 20
Post Office Box 5757

Columbia, South Carolina 29250
(803) 734-4236
Attorney for Appellant
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2221 DEVINE STREET, STE 200 Mark Hammond

COLUMBIA, SC 29250-5757 Columbia
Carri Grube Lybarker : Caroline Ballington
Administrator/ . . . ‘ Conway
Consumer Advocate &%@M? Over 40 %&VM a‘ PMZ«: Service Don Jackson
Ware Shoals

Carlisle Kennedy
Leesville

W. Fred Pennington, Jr.

June 19, 2015 RE @EEVE@ Taylors

VIA HAND DELIVERY . JUN 19 2015
The Honorable Jenny Abbott Kitchings !
Clerk, South Carolina Court of Appeals SC Court of Appeaas

1220 Senate Street
Columbia, South Carolina 29211

RE: Home Benefits. Inc. and the American Traveler Motor Club, Inc. v. South Carolina
Department of Consumer Affairs, Appellate Case No. 2015-000637

Dear Ms. Kitchings:

Enclosed for filing are an original and seven copies of a Motion to Dismiss, along with a
Proof of Service, on behalf of Appellant/Respondent South Carolina Department of Consumer
Affairs. Please return a clocked copy to us.

If you have any questions, please feel free to contact me at (803)734-4236.

Sincerely, .

Ul

Kelly H. Rainsford

Enclosures

cc: Steven W. Hamm, Esq. (via email and U.S. Mail)
C. Jo Anne Wessinger Hill, Esq. (via email and U.S. Mail)
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