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STATEMENT OF ISSUES ON APPEAL

1. Whether the Workers> Compensation Commission Full Appellate Panel correctly
complied with Court of Appeals request for remand and determined that Appellant
suffered a brain injury, but Appellant is not entitled to lifetime benefits for physical
brain “damage” pursuant to S.C. Code Ann. §42-9-10(C). '

2. Whether the Workers’ Compensation Full Commission Full Appellate Panel correctly
determined that Appellant’s combined injuries rendered him permanently and totally
disabled, and Appellant’s brain injury is compensable pursuant to Regulation 67-1101,
but Appellant is subject to the 500 week statutory limitation.



STATEMENT OF THE CASE

Appellant alleges work-related injuries to his brain (including headaches), vision, spine,
bilateral arms, left shoulder, hips, bilateral legs, right foot, and psychological overlay as a result of
an admitted November 1,-2007 work related accident. As a result of his injuries, Respondents
provided Appellant with authorized causally related treatment pursuant to S.C. Code Ann. §42-15-
60.

On March 25, 2011, Respondents filed a Form 21 Request for Hearing, seeking to stop
payment of the Appellant’s temporary total disability (“TTD”) benefits, seeking payment of an
award of permanency, and requesting credit for overpayment of any TTD paid to Appellant after
the date of MMI. (R. p. 44). On April 8, 2011, Appellant filed a Form 50 Request for Hearing,
seeking compensation for past inedical care, future medical treatment, an award of ipermanent and

total disability, and an award of lifetime benefits as a result of physical brain damage, pursuant to
S.C. Code Ann. §42-9-10(C). (R. p. 45).

On April 19, 2011, Respondents timely filed a Form 51 Response to Appellant;s; Request
for Hearing, admitting Appellant sustained a work injury by accident arising out of and in the
course of his employment on November 1, 2007, but denying the extent of the injuries as alleged
by the-Appellant. (R. p: 46).. A hearing was held on June 28,2011 to decide the issues raised in the
Forms 50, 51, and 21.

At the hearing, Appellant alleged he was entitled to (1) additional medical care as a result
of his admitted work accident and (2) a finding that he Was totally and permanently disabled based

on the totality of his injuries. Appellant also sought lifetime benefits, claiming he suffered physical

brain damage in accordance with S.C. Code Ann. § 42-9-10(C). (R. p. 1103, lines 20-25).



Respondents took the position that they were entitled to stop payment of the Appellant’s
temporary benefits because Appellant had reached .maximum medical improvement, and
Respondents sought credit for overpayment of any TTD .beneﬁts in excess of the award received
by Appellant. (R. p. 1101, lines 15-22). Finally, Respondénts took the position that Appellant did
not suffer a physical brain “damage” as set forth in S.C. Code Aﬁn. § 42-9-10(C), and any award
for permanent disability for an alleged injury to Appellant’s brain properly fell under Regulation
67-1101, which sets forth the range of 25-250 weeks for either partial or total loss of use of the
brain as a result of a work accident. (R. p. 1110, lines 2-7).

On November 21, 2011, the Single Commissioner issued a Decision and Order finding
Appellant permanently and totally disabled on account of his multiple impairment ratings. (R. p.
10; Finding of Fact #9). Specifically, the Hearing Corhmissioner stated “Under §42-9-30 and Reg.
67-1101, the Claimant’s [Appellant’s] multiple impairment ratings to his right lower extremity, left
upper extremity, head, and inner ear render the Claimant [Appellant] permanently and totally
disabled.” (R. p. 11, Conclusion of Law #2). The Single Commissioner further found ;[hat “physical
brain damage does not apply,” and Appellant was not entitled to lifetime compensation benefits
under the South Carolina Workers” Compensation Act.” (R. p. 11, Finding of Fact #18 and
Conclusion of Law-#3). e : S

Appellant timely filed a Form 30 Request for Commission Review on December 5, 2011.
The Full Commission Appellate Panel heard oral arguments on March 19, 2012 and subsequently
issued a Decision and Order adopting and affirming the Single Commissioner’s decision in full on
May 23,2012. (R. p. 22).

On June 18, 2012, Appellant served and filed his Notice of Intent to Appeal in the Couﬁ of

Appeals. Following the submission of Appellant and Respondent’s Initial Briefs, but before the



filing of Appellant’s Reply Brief and both parties’ Final Briefs, the Supreme Court issued two (2)
* new decisions on March 6, 2013 addressing the issue of what constitutes physical brain “damage”

as contemplated by S.C. Code Ann. § 42-9-10(C). (see Crisp v. Southco, Inc., 401 S.C. 627; 738

S.E.2" 835 (2013)(Crisp II); and Sparks v. Palmetto Hardwood Inc., 406 S.C. 124, 750 S.E.2" 61

(2013)). Oral arguments were held before the Court of Appeals on October 10, 2013.

On November 27, 2013, the Court of Appeals filed a published opinion affirming the
Commission’s reliance on the opinion of Dr. Mark Wagener and remanding the case to the Full
Commission Appellate Panel for clarification on whether Appellant sustained an injury to the
brain, and if so, to determine whether the injury reached the level of permanent brain damage. (R.
p- 30). Specifically, the Court stated:

Here, the Appellate Panel made inconsistent findings with regards to the existence of a
physical brain injury. In finding of fact #8, the Appellate Panel found Fragosa sustained
46% impairment to the whole person for a traumatic brain injury. However, in finding of
fact #18, the Appellate Panel found Fragosa did not suffer a brain injury. Based on this
inconsistency, we remand to the Appellate Panel for clarification. It is undisputed that
Fragosa suffered severe injuries as a result of his work accident, however, it is unclear
whether the Appellate Panel found these injuries included an injury to the brain. If the
Appellate Panel finds Fragosa did sustain a physical brain injury, it should, in light of
Crisp Il and Sparks, cite specific evidence to support its determination as to whether such
injury was of sufficient severity to reach the level of physical brain damage as
contemplated in section 42-9-10(C). (emphasis added)(R. p. 29). '

e On December 12, 2013, Appellant filed .a Petition. for Rehearing. and. a .Petition for
Rehearing en banc (R. pb. 1047-1054), and Respondents timely responded on December 23, 2013.
(R. pp. 1055-1058). The Court denied both Petitions on March 31, 2014. (R. p. 31). Appellant
filed a Petition for Writ of Certiorari on April 30, 2014 (R. pp. 1059-1075), which was denied by
the Supreme Court on July 24, 2014. (R. p. 32). On August 2, 2014, the Court of Appeals issued a

Remittitur, remanding the case to the Full Commission Appellate Panel. (R. p. 33).



On September 30, 2014, the Full Commission Appellate Panel issued a Decision and
Order, wherein it held that the “combination of Appellant’s injuries (including but not limited to
his foot and his dizziness) are wﬁat totally disabled him.” (R. p. 42, Finding of Fact and Ruling of
Law #28). The Full.Commission went on to hold that Appellant’s brain injury is compensable
pursuant to Regulation 67-1101, but the residual effects of his head injury are not of sufficient
severity to reach the level of physical brain “damage” as contemplated by section 42-9-10(C). (R.
p- 42, Finding of Fact and Conclusions of Law #27). Therefore, Appellant is subjec@ to the 500
week limitation on his award for permanent and total disability. (R. p. 42, Finding of Fact and
Conclusion of Law # 28). In support of its determination that Appellant suffered a brain injury, but
not brain “damage”, the Full Commission Appellate Panel provided an extensive list of evidence in

the record to support the decision in light of Crisp Il and Sparks, as specifically instructed by the

Court of Appeals. (R. pp. 35-42, Findings of Fact and Conclusions of Law #3-#26).
On October 27, 2014, Appellant filed a Notice of Intent to Appeal with the South

Carolina Court of Appeals. This appeal follows.

STATEMENT OF THE FACTS/EVIDENCE

Appellant_testified at the hearing—in this matter, and - his-testimony allowed the. .-

Commissioner to observe the | Appellant, to ask questions to the Appellant, and to judge the
Appellant’s credibility as a witness. It is significant to note that in this claim for alleged physical
brain damage, Appellant testified without issue on his own behalf and did not request or require fhe
appointment of a guardian of any kind.

Appellant testified he was twenty-nine (29) years old, unmarried, and has no children. (R.

p. 1123, lines 7-8). Appellant’s education background consisted of completing middle school in



his home country of Mexico. (R. p. 1123, lines 16-18). Appellant testiﬁeci he came to the United
States in 2002 or 2003. (R. p. 1123, lines 19-21). Appellant’s prior work history included security
work, retail sales, and construction. (R. pp. 11‘23, lines 22-p.1124, lines 1-2). At the hearing,
Appellant described the occurrence of his work injury and the course of his medical treatment. In
addition, Appellant testified regarding his ongoing symptoms and the difficulties he continues to
have as a result of his injuries; - Appellant testified he has headaches at least . once a week (R. p.
1131, lines 21-22), and he has short term memory problems and dizziness. (R. p. 1132, lines 21-23, )
p. 1133, lines 17-19). Despite these symptoms, Appellant testiﬁed he is still able to drive a car. (R.
p- 1145, lines 19-20).

Appellant’s discharge summary from the Medical. University of South Carolina (MUSC)
Medical Center following the accident shows that the Claimant’s injuﬁeé included subdural and
epidural hematomas, bilateral frontal contusions, respiratory failure, hypotension, a scalp .
laceration, C7 and T1 spiﬁous process fractures, right rib fractures, bilateral transverse fractures, a
right big toe fracture, a right fifth toe fracture, a fracture of the skull, a tracheostomy, an
endoscopic gastrostomy, and an amputation of the second through the fifth toes éf the right foot.
(R. p. 465). ‘A CT scan of the Claimant’s head performed on the date of the accident revealed a
fracture of the skull with. a-small extraocciptoparietal -hematoma and the possibility—of a srhall
epidural hematoma. (R. p. 63). |

Dr. Mark Wagner, a Clinical Neuropsychologist, saw Appellant on October 30, 2008 for a
neuropsychological evaluation. (R. pp. 951-954). Dr. Wagner noted the Appellant sustained a
skull fracture with acute underlying minor structural change t(; the brain, but he concluded the
functional studies, such as EEGs, CTs ﬁnd MRIs, were read as unremarkable “demonstrating

structural resolution of the work-related injury.” (R. p. 954).



Dr. Mark Hoy at MUSC Department of Otolaryhgology, Head and Neck Surgery, treated
Appellant from December 1, 2008 through April 13, 2009 for ear pain associated with his closed
head injury. (R. pp. 703-714, p. 984). Despite Appellant’s continued complaints of ear pain, Dr.
Hoy noted most of the Appellant’s tests to be normal. (R. p. 703). On a Form 14B prepared March
16, 2010, Dr. Hoy opined that Appellant reached maximum medical improvement with regard to
his ear pain on April 13, 2009. (R.-p. 713)'.

Dr. George M. Sandoz, a neurologist with Strand Regional Specialty Associates, LLC
treated Appellant for dizziness and headaches from August 29, 2008 to August 12, 2009. (R. pp.
715-776). Dr. Sandoz noted the Appellant had some damage to his right inner ear which caused
some loss of hearing and mastoiditis. | (R. p. 1082, line -20-p.1083, line 10; p. 1091, lines 15-20).
Dr. Sandoz described mastoiditis as an inflammation of the mastoid, which is part of the- skull, nof
the brain. (R. p. 1096, lines 3-5 and lines 14-20). On August 20, 2009, Dr. Sandoz drafted a letter
staﬁng Appellant sustained forty-six percent (46%) impairment to the whole body for a traumatic
brain injury. (R. p. 763). Dr. Sandoz further stated that A|ppellant was permanently and totally
disabled, but at that time Dr. Sandoz made no mention of physical brain “damage.” (R. p- 763).
Dr. Sandoz reaffirmed this position in his August 6, 2010 deposition, stating. that Appellant was not
able to return.to any kind of former employment due to both his inability to follow.commands and—
Bjs inner ear injury which éaused Appellant to be unsteady and dizzy. (R. p. 1093, lines 17-23).

While Dr. Sandoz opined the Appellant suffered a traumatic brain injury, he also testified
“There’s no evidence of any damage on the brain that we can go and see.” (R. p. 1089, lines 3-4).
The Supreme Court determined that objective testing is not outcome determinative in deciding
whether a claimant has brain “damage,” but the objective testing is still diagnostic evidence

allowed to be evaluated and considered as part of the evidence as a whole. Appellant’s medical



records are void of any neurological medical treatment from August 12, 2009 through November
12, 2010. Despite both Appellant’s lack of neurological tre;atnient for over a year, and Dr.
Sandoz’s testimony that there was no physical damage to Appellant’s brain, Dr. Sandc;z circled
“Yes” in response to a carefully drafted questionnaire from Appellant’s counsel asking if Appellant
sustained “physical brain damage, rendering him permanently and totally disabled.” (R. p. 929).
Other than Dr. Sandoz’s response to Appellant’s attorney’s questionnaire, no other authorized

medical provider has indicated that Appellant suffers from physical brain “damage.”

STANDARD OF REVIEW

In workers” compensation cases, the South Carolina Workers’ Compensation

Commission is the trier of fact. Hunter v. Patrick Construction Co., 289 S.C. 46, 344 S.E.2d 613

(1986). The South Carolina Administrative Procedures Act, S.C. Code Ann. §1-23-
380(A)(6)(1976), establishes the “substantial evidence” rule as the standard for judicial review .of
a decision of the Commission:

The court shall not substitute its judgment for that of the agency as

to the weight of the evidence on questions of fact. The court may

affirm the decision of the administrative agency or remand the case

for further proceedings. The court may reverse or modify the

e decision if-substantial rights of the appellant have been prejudiced..-

because the administrative findings, inferences, conclusions or

decisions are:

(d) affected by other error of law; [or]

(e) clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record.

An appellate court, in workers’ compensation appeals, inay overturn a conclusion of the

Workers’ Compensation Commission if that conclusion is “clearly erroneous in view of the

reliable, probative and substantial evidence on the whole record.” Lark v. Bi-Lo, Inc., 276 S.C.

130,276 S.E.2d 304 (1981).



The test is whether the decision of the Commission is supported by
~ substantial evidence. Substantial evidence is not a mere scintilla of
evidence, nor the evidence viewed blindly from one side of the
case, but is evidence which, considering the record as a whole,
would allow reasonable minds to reach the conclusion that the
administrative agency reached in order to justify its action.

Mullinax v. Winn-Dixie Stores, Inc., 318 S.C. 431, 458 S.E.2d 76 (Ct. App. 1995).

Therefore, an appellate court may overturn findings of fact of the Commission if there is |
no reasonable probability that the facts could be as related by the witnesses upon whose

testimony the finding was based. Lowe v. Am-Can Transport Services', Inc., 283 S.C. 534, 324

S.E.2d 87 (Ct. App. 1984). Further, an award cannot be based on surmise, conjecture, or

speculation. Tiller v. National Health Care Center of Sumter, 334 S.C. 333, 339, 513 S.E.2d

843, 845 (1999); see also, McDowell v. Stilley  Plywood Co., 210 S.C. 173, 41 S.E.2d 872

(1947) (holding tesﬁmony that is based on surmise, conjecture, and speculation has no probative
value). While a finding of fact of the Commission will normally be upheld, such a finding may
not be based upon surmise, conjecture, or speculation; instead, it must be founded on evidence of

sufficient substance to afford a reasonable basis for it. Edwards v. Pettit Constr. Co., 273 S.C.

576,257 S.E.2d 754 (1979).

ARGUMENT

I. The Workers’ Compensation Commission Full Appellate Panel correctly
complied with the Court of Appeals instructions to remand the claim for a
determination of whether Appellant sustained an injury to the brain, and if so,
whether the injury was of such severity to constitute “Permanent Brain Damage” as
contemplated by S.C. Code Ann. §42-9-10(C) and in light of the Supreme Court
holdings in Crisp and Sparks.

The South Carolina Workers’ Compensation Act sets forth three (3) separate forms of

permanent disability benefits: (1) permanent and total disability under §42-9-10; (2) permanent



and total disability benefits which compensate for decreased wage earning capacity under §42-9-
20; and (3) permanent partial disability benefits for “scheduled member injuries” set forth in
§42-9-30 and Regulation 67-1101.

Under §42-9-10(A), such disabiiity exiets “[w]hen the incapacitsf to work resulting from an
injury is total.” Pursuzint to S.C. Code Ann. §42-9-10(A), “[i]n no case may the period covered
by the compensation exceed: five -hundred (500) Weeks, except as provided in subsection (C).”
Subsection (C) specifically sets forth the only three (3) exceptions in the entire Act to which the
500 week cap does not apply: (1) an injury resulting in paraplegia; (2) an injury resulting in
quadriplegia; and (3) an injury resulting in physical brain “damage.”

When drafting this section of the Act, the Legislature was forced to contemplate every -
possible injury that could arise in the workers’ compensation aiena and then narrowly limit the
five hundred (500) week cap exceptiens into only the three categories listed above. Each limited
exception presupposes a heightened criteria required to justify a claimant’s - entitlement to
lifetime benefits. When examining the language of S.C. Code Ann. §42-9-10(C), it is imperative
to note the use of specific language in the statute. The statute does not allow an exception for a
claimant who has suffered an “injury” to the brain, but instead it specifically adds the qualifier of
. physical Brain “damage.””— An “injury” to the brain-is properly compensated-under Regulation
67-1101, which allows for between twenty five (25) and two-hundred and fifty (250) weeks of
cempensation for partial or total loss of use of the brain. | |

On March 6, 2014, the South Carolina Supreme Court issued two (2) opinions providing
guidance to the lower courts on how ‘io determine whether an injury to the brain constitutes brain
“damage” so as to trigger entitlement to lifetime benefits. In Crisp II, the Supreme Court rejected-

the argument that any physical brain injury, regardless of degree, triggers the operation of section

10



42-9-10(C), since it is “contrary to legislative intent and to the manner in which our courts have
awarded compensation to the brain.” (Crisp II; at 842). The Court goes on to state:
As we found in Sparks, we view the inclusion of “physical brain damage,” along with
quadriplegia and paraplegia, in section 42-9-10(C) as indicative of the General Assembly’s
intent to compensate an employee-claimant for life only in the most serious cases of injury
to the brain, separate and apart from other scheduled injuries, resulting in physical brain
damage. As noted in Sparks, permanency and physicality are requirements. However, the
severity of the injury is the lynchpin of the analysis.” (Emphasis added)
1d at 843. |
Respohdents respectfully disagree with Appellant’s statement that in Crisp II, the Court
explained that entitlement to lifetime compensation was prédicated on “brain damage so severe
that the person could not subsequently return to suitable gainful employment.” The Court in
Crisp II actually states, “Inherent in the requirement that the injury to the brain be severe is the
requirement that the worker in unable to return to suitable gainful employment.” (Id. at 842). It
is imperative to note the specific language used by the Court in this sentence. A finding of
permanent and total disability is inherent in the requirement that the injury be severe, but the
Court did not use the requirement of permanent and total disability as the sole outcome

determinative test for finding brain “damage.” Instead, it continued to rely on the “permanency

and severity” requirement that is to be decided by the Workers Compensation Commission on a

casé byc:;se basis. (Id. at 844).

It is worth noting that the Court used the phraée severity of the “injury” as opposed to
severity of the resulting “disability” as the lynchpin of the analysis. This distinction used by the
Court further supports the argument that a finding of permanent and total disability is not the
outcome deterrﬁinative factor, but instead, part of the evidence as a whole that the Workers’
Compensation Commission is directed to use when determining Whether an injury to the brain

reaches the severity level of brain “damage” as contemplated by §42-9-10(c).

11



In this case, Appellant suggests that the findings of the Single Commissioner’s Order
rendered Appellant permanently and totally disabled. Appellant bases this argument on his
statement that the Single Commissioner’s combined findings that (1) Claimant sustained 46% to
the whole person for traumatic brain injury, and (2) Claimant is permanently and totally disabled

meet the permanent and severe test in Crisp II and Sparks. What Appellant conveniently leaves

out is the first half of the Single Commissioner’s finding that the Claimant is permanently and
totally disabled as a result of his multiple impairment ratings to his right lower extremity, left
upper extremity, head, and inner ear. (R. pp. 10-11, Finding of Fact # 9 and Conclusion of Law
#2). This argument was already presented to the Court of Appeals at previous oral arguments,
and instead of accepting Appellant’s argument that these findings resulted in lifetime benefits,
the Court of Appeals remanded td the Full Commission for clarification upder the new case law,

which was not available at the Single Commissioner hearing. (R. p. 29).

Based on the requirements set forth by the Supreme Court in Crisp II and Sparks, the Full
Commission Appellate Panel properly followed the Court of Appeals instructions on remand by
reviewing the evidence to determine both whether Appellant sustained a brain injury, and

whether the injury was of such severity as to rise to the level of “brain damage.” .

II.  The Workers' Compensation Commission Full Appellate Panel correctly
determined that Appellant's combined injuries rendered him permanently and
totally disabled, and Appellant's brain injury is compensable pursuant to
Regulation 67-1101, and therefore subject to the 500 week statutory limitation.
In evaluating whether the evidence in this case supported a finding that Claimant’s

sustained an injury to-the brain, but the.injury was not of sufficient severity to reach the level of

physical brain damage, the Full Commission went through a detailed anélysis of the complete

12



medical records and cited an extensive list of evidence in support of its decision as set forth
below:

1. Appellate Panel fully recognizes the seriousness and significance of Claimant’s accident,
which could have proven fatal: Claimant sustained a skull fracture, sustained
hematomas, sustained a myriad other injuries, was unconscious at the scene, and had to
be intubated for 16 days while hospitalized. However, the significance of the mechanics
of an accident and the initial diagnoses are not dispositive in light of the standard set forth
by the Supreme Court as to whether Claimant sustained permanent and serious physical
brain damage (thereby entitling a claimant to receive lifetime benefits).(APA, pp 417 and
430). (R. p. 477). '

2. Claimant’s skull fracture was not a depressed skull fracture (i.e. no bone fragment
actually pressed into the brain), and no surgical intervention was required for Claimant’s
head injury. (Deposition testimony of Dr. Sandoz, p. 6.)(R. p. 1081, lines 2-14).

3. As to Claimant’s mastoiditis, the mastoid is not part of the brain, but part of the skull.
We base this finding on the deposition testimony of Dr. Sandoz, pages 19-21, and on
APA, p. 699).(R. pp.1094-1096; R., p. 746).

4. Two days after the date of the accident, Claimant was able to “answer yes/no to questions
with simple words.” (APA, p. 85).(R. p. 132).

5. Three days after the date of the accident, Claimant could follow simple commands.
(APA, p. 10).(R. p. 57).

6. Four days after the date of the accident, Claimant opened his eyes on command, and
nodded appropriately to questions. (APA, p. 124).(R. p. 171).

7. Eight days after the date of the accident, Claimant was able to follow verbal commands.

(APA, pp. 210 and 239).(R. pp. 257 and 286).

8. Nineteen days after the date of the accident, Claimant was “able to indicate that he lives
in an apartment in Myrtle Beach with 5 other people.” Claimant was also “able to
communicaté basic needs through gestures, head nods, or mouthing words,” and was able
to follow commands. (APA, pp. 389, 392, and 394. See also pages 399, 401, 408, and
410, relating to the 20" day after the date of the accident).(R. pp. 436, 439, and 441. See
also R. pp. 446, 448, 455, and 457).

9. Twenty-two days after the accident, Claimant asked for water by name (in Spanish), and
was “alert” and able to follow simple commands. (APA, pp. 423 and 531).(R. pp. 470
and 578). :

10. Twenty-three days after the accident, Claimant was alert, followed commands,
“conversive and makes sense,” such that he is noted to be “mentally much improved.”

13
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12.
13.
14.

15.

16.

17.

18.

19.

Claimant inquired as to when his trach would be removed (APA, pp 425-426).(R. pp.
472-473).

. Twenty-five days after the date of the accident, Claimant was walking with his therapist

in the hospital hall, conversing, oriented, and “more aware and alert.” Claimant’s
memory is medically documented as “intact” and within normal limits. (APA pp. 434
and 549).(R.-pp. 481 and 596).

Twenty-seven days after the date of the accident, Claimant’s memory is documented as
intact and within normal limits. (APA, pp. 558, 563, and 567).(R. pp. 605, 610, and 614).

Twenty-eight days after the date of the aomdent Claimant’s memory is documented as
intact and within normal limits. (APA, p. 570). (R p- 617)

Twenty-nine days after the date of the accident, Claimant’s memory is documented as
intact and within normal limits. (APA, p. 575). (R. p. 622).

As Claimant suffered respiratory failure on the date of the accident and ultimately had to
undergo a tracheostomy and other myriad procedures, Claimant was chemically sedated
with Propofol and ventilated/intubated for a good portion of his hospital stay. The
following records document the fact that Claimant was comatose, chemically sedated,
and unresponsive during portions of his stay (APA, pp. 1, 29, 39, 68, 87, 109, 126, 132,
135,137, 152, 158, 163, 175, 184, 188, 198-199, 208, 211, 219, 274, 282, 285, 295, 308,
313, 315, 330, 332, 340, 343, 353-354, and 385).(R. pp. 48, 76, 86, 115, 134, 156, 173,
179, 182, 184, 199, 205, 210, 222, 231, 235, 245-246, 255, 258 266, 321, 329, 332, 342,
355,360, 362,377,379, 387, 400-401, and 432). 4

Slightly less than one month after the date of the injury, Claimant expressed
understanding of his foot condition and gave consent (on “2 separate occasions” via an
interpreter) to the surgery that was to be performed. Other than the language barrier (for
which an interpreter was utilized), Dr. Woolf does not note any cognitive problems in his
medical records. (APA, pp. 413 and 440).(R. pp. 460 and 487).

On the date of Claimant’s hosp1ta1 d1scharge Claimant is documented as ambulatmg
without any difficulties” and “alert and oriented x 3.” Discharge instructions were given
to Claimant (not just to his family) via interpreter, and he is noted to have voiced no
concerns with his hospital discharge. (APA, pp. 417-481, 444, and 578).(R. pp. 464-528,
p. 491 and p.625).

Dr. Norcross of MUSC terms Claimant’s neurological recovery as “actually remarkable.”
Dr. Takacs (also of MUSC) states that Claimant has “no neurological sequela.” (APA,
pages 593, 614, and 597).(R. pp. 640, 661, and 644).

Approximately one year after the date of the accident, Dr. Wagner found Claimant’s
cognitive deficits to be “relatively mild,” and his Glasgow Coma Scale 15/15. Further,
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20.

21.

22.

23.

24.

Dr. Wagner attributes some of Clalmant s cognitive complaints to 51tuat10nal depression
and pain. (APA, pp. 652-655).(R. pp. 699-702).

Claimant’s ENG shows an “incompléte righf—si_ded vestibulopathy,” and Dr. Hoy notes
(in 2009) that Claimant “has improved rather significantly” after performing vestibular
exercises. (APA p- 664) (R p- 711).

Evidence (i.e. statements and testimony from Claimant-himself) shows that Claimant is
able to drive (and does in fact drive), an activity which requires more than physical skill.
This is inconsistent with the opinion of Dr. Brabham,. Who opined Claimant “knew how
to drive prior to the- TBIL,” but not that Claimant is “unable to drive” in part because of
“cognitive deficits which result in ‘errors’ when driving.” In fact, Claimant’s only
impediment to driving (as documented in physical therapy records) is restricted range of
motion with regard to his neck and restricted use of his left arm. After physical therapy,
Claimant was noted to be “able to turn head to drive with less difficulty . ... “ Claimant
himself admitted at the hearing that he is able to drive. The fact that Claimant denied an
ability to drive to Dr. Brabham (a) results in the Panel’s doubt regarding the alleged
severity of Claimant’s symptomatology, and (b) dilutes the strength of the Brabham
opinion, as the opinion is based in part on the “fact” that Claimant is no longer able to
drive (in part) because of cognitive difficulties. (Hearing Transcript p. 48; APA, pp. 735,

744, 746, 760, 762, 812, and 869-870).(R. p. 1145, lines 16-18; pp. 782, 791, 793 807,

809, 859, and 916-917.)

Claimant contends his brain/skull injury was of a sufficient degree so as to cause hearing
loss. In an intake sheet dated August 2008, Claimant responded that he had no present or
past hearing loss. Further, Dr. Sandoz found Claimant’s hearing “intact” at several
separate medical visits. When Claimant later reported hearing loss to Dr. Sandoz
(approximately a year after the date of the accident), it was on the right side. By
contrast, Claimant inconsistently told Dr. Wagner that his hearing loss is “especially on
the left side.” Finally, Dr. Hoy found Claimant’s audiogram was “entirely normal,” and
Claimant’s examination “entirely benign.” (APA, pp. 652, 656, 664, 666, 670-671, 674,
680, 696, 698, 700, and 702) (R pp. 699, 703, 711, 713, 717-718, 721, 727, 743, 745,
747, and 749). . — - L N

Dr Sandoz and Dr. Glaser found Claimant’s gait “normal” or “basically normal”
(Claimant had toes amputated), and his coordination intact. By contrast, Claimant told
Dr. Brabham “I walk like a drunk.” This factor called into question the actual severity of
Claimant’s alleged symptoms. (APA, pp. 646, 692, and 715; Cf. APA, pages 868-
869).(R. pp. 693, 739, and 762; Cf. R. pp.915-916).

Although Claimant testified at the hearing that his head injury has caused a “clog” in his
ears, Claimant’s intake sheet (10 months after the date of the accident) mentions no -
problem with his ears. (Hearing Transcript, page 39; APA, p. 670, e.g).(R. p. 1136,
p.717 e.g.). ' ‘
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25.

26.

27.

Contrary to Claimant’s hearing testimony that he has difficulty swallowing, Claimant’s
intake sheet (completed 10 months after the date of the accident) says otherwise.
(Hearing Transcript, page 39, APA, p. 670).(R. p. 1137, lines 9-14; p. 717).

Claimant did not report blurred vision on an intake sheet (completed 10 months after the
date of the accident). (APA, p. 671; APA, p. 430).(R. pp. 718 and 477).

Although Claimant testified at the hearing that he has headaches every day, Claimant
reported to physical therapy personnel (beginning in December 2008) that his headaches
are now “intermittent.” The Panel does not dispute the fact that Claimant has headaches.

~ We do note that Claimant reported to one provider that medication helps relieve his

headaches (but we further note that Claimant did not seek medical treatment for a period
of one year until the fact of the lapse was mentioned at the deposition of Dr. Sandoz).

" We based this finding on APA, pp. 724, 740, 744, 746, 760, 762, 773, 775, 783, 801, and

28.

29.
30.

31.

32.

803), and on the evidence as a whole.(R. pp. 771, 787, 791, 793, 807, 809, 820, 822, 830,

848, and 850).

Claimant reported to Dr. Brabham that he quit smoking after his head injury because
cigarettes tasted differently, leading Dr. Brabham to state that a brain injury (which Dr.
Brabham diagnosed) can often affect one’s sense of taste. In fact, Claimant continued to
smoke after his accident (refuting Claimant’s statement upon which Dr. Brabham, in part,

bases his opinion). (APA, page 877; Cf. e.g., pages 623, 630, 669 (intake sheet

completed by Claimant 10 months after the date of the accident), and 673 (“half a pack
per day”).(R. p. 924, Cf. e.g., pp. 670, 677,716, and 720).

Dr. Merrell documents Claimant’s “questionable effort” on examination. (APA, page
630).(R. p. 677).

In his treatment notes, Dr. Sandoz notes that Claimant is able to write normally, and has
“good orientation to time, date, and space.” (APA, p. 673).(R. p. 720).

On a visual memory test, Claimant scored in the normal range. We also note that by the

-end of Claimant’s hospital satay, his-memory is noted to be intact and within normal . .

limits. (APA, pages 654, 707, 709, and 712-714; Cf. APA, pages 717; See also
Deposition of Dr. Sandoz, pages 7 and 9-10).(R. pp. 701, 754, 756, and 759-761; Cf.
p.764; see also pp.1082 and pp.1084-1085).

We find it more coincidental that Claimant did not return to Dr. Sandoz for one year to
receive any treatment. After the lapse was alluded to at Dr. Sandoz’s deposition,
Claimant returned 3 months later to Dr. Sandoz alleging memory loss and other ongoing
problems. We believe and find that if Claimant had “serious” or “most serious” brain
damage, he would have returned for treatment (for headache medication, etc.) before his
failure to seek treatment was duly noted at a deposition in anticipation of litigation.
(APA, page 717, and on the deposition testimony of Dr. Sandoz, pages 6 and 15- 16) (R.

p. 764; p. 851, lines 15-22, and pp.1112- 1113)
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33. As to the intake sheets, we note that Claimant differentiated among “past,” “present,”,
and “never” in his responses. This factor leads the Panel to conclude that Claimant gave
some thought to his responses, and therefore we find the intake sheets reliable (APA pp-
668-671).(R. pp. 715-718). ‘

While Appellant characterizes the Full Commission’s findings as the Commission’s lay
speculation about a complex medical condition it doesn’t understand, Respondents respectfully
disagree. The Full Commission Appellate Panel cites extensive medical records in support of
their position, as they were instructed to do by the Court of Appeals.

In addition to the new evidence cited by the Full Commission Appellate Panel in their
September 30, 2014 Order, the medical evidence argued before the Court of Appeals at the
original oral arguments still support a finding that Appellant did not suffer brain “damage” under
the requirements of “severity and permanency” set forth by the Supreme Court. First, Dr. Mark
Wagner, Appellant’s neuropsychologist, stated the following:

He had a skull fracture with acute underlying minor structural change to the brain.

Follow-up structural and functional studies (i.e. EEG, CT, and MRI) have been read as

unremarkable demonstrating structural resolution of the work related injury. He has

persisting cognitive complaints. While he has had an excellent neurologic recovery, it is
probably that he is exhibiting symptoms of post concussive syndrome. The cognitive
findings, while mostly normal, do contain abnormal findings largely in the domain of
complex attention and concentration. 1 do not think the severity of his cognitive deficits
represents a major barrier for return to work, especially manual labor. Additionally, he
--—— does have findings positive for situational depression and pain are also contributing to his

functional ability. (R. p. 954).

Citing the tests referenced by Dr. Wagher, it is clear that there is no objective evidence of
any ongoing or permanent “damage” to the brain. The Supreme Court was clear that objective
evidence is not’ oﬁtcome'determinative‘, ‘but Respondents argue that it is still a critical tool in
-evaluating the severity of a brain injury. The radiologist performing and evaluating Appellant’s

January 16, 2008 CT of the brain found (1) no evidence of acute intracranial process and (2)

healing skull fractures. (R. p. 641). The radiologist who conducted Appellant’s September .16,
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2008 MRI of the brain found (1) right mastoiditis and (2) otherwise, unremarkable MRI of the
brain. (R. p. 723). Finally, Appellant’s October 2, 2008 EEG was read by Dr. Sandoz to be
within a wide range of normal limits, with no focal or seizure discharges noted. (R. p. 969).

Appellant argues that Dr. Sandoz, the authorized treating neurologist, was the appropriate
doctor to interpret and opine on imaging studies in order to comment on whether Appellant
suffered physical brain damage. Appellant relies heavily on the “unrefuted” questionnaire that
was artfully drafted by Appellant’s éttorney, wherein Dr. Sandoz circled “YES” inﬂ'response to
Appellant’s attorney’s question of whether Appellant suffered brain damage rendering him
permanently and totally disabled. (R. p. 929).

Even if this Court giv¢s any credence to Dr. Sandoz’s “yes” response to Appellant’s
attorney’s drafted Questionnaire, -this 4C0urt recently held that when both parties presentedv
conflicting medical evidence, “[t]he Single Commissioner, and ultimately the Appellate Panel,

had the discretion to weigh the conflicting evidence in rendering its decision. Thus, we defer to

its findings in its decision.” Cranford v. Hutchison Construction, 399 S.C. 65, 731 S.E.2d 303

(Ct. App. 2012); See Mullinax v. Winn-Dixie Stores, Inc. 318 S.C. 431, 435, 458 S.;E.Zd 76, 78

(Ct. App. 1995)(“Where the medical evidence conflicts, the findings of fact of the [Appellate
Panel] are conclusive.”). A - o — : e

In addition, Appellant cites a list of varying fbrms of brain injuries, including focal brain
damage, cortical contusions, frontal lobe contusions, and diffuse brain damage. Appellant argues
that he has symptqm§ consistent with the various conditions he lists for the first time in his brief,'

but Appellant cites no reference to these conditions in the medical records. Nor does Appellant

cite whether any of these conditions were discussed as prerequisites to brain “damage” as
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contemplated by the Supreme Court. Instead, they are simply Appellant’s interpretation of how
his symptoms fit into medical definitions never di'scussed in this case to date.

Aside from a single medical questionnaire drafted by Appellant’s attorney on which Dr.
Sandoz circled the-word -“YES,” the overwhelming evidence available makes it clear that
“Appellant may have suffered sustained a brain iﬁjury, but the injury was not of sufficient severity
as to qualify as brain “damage” as contemplated in S.C. Code §42-9-10(C). In addition, the
medical evidence in the record clearly supports that Appellant was permanently and totally
disabled as a result of his combined injuries, and not just the injuries to the brain. This is
evidenced by the 40% impairmeht to right leg, the 1% to the left arm, and a combined 17%

impairment for his injuries to the right foot and shoulder. (R. p. 986).

CONCLUSION

The substantial evidence in the record leéds to the conclusion that the Full Commission
Appellate Panel appropriately followed the Court of Appeals specific instructions on remand and
found that Claimant sustained an injury to the brain under Regulation 67-1 101, Claimant is
permariently and totally disabled as the fesult the combination of his injuries (including but not
- ---Jimited to his foot and-his dizziness), aan the residual effects of Appellant’s head. injury aré not
of sufficient severity to réach theAlevel of physical brain damage as contemplated by S.C. Code
Ann. §42-9-10(C). Accordingly, Respondents request that this Court affirm the Workers’

Compensaﬁon Commission Full Appellate Panel’s September 30, 2014 Decision and Order.
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