THE STATE OF SOUTH CAROLINA
In the Supreme Court

APPEAL FROM LANCASTER COUNTY
Court of Common Pleas

Brooks P. Goldsmith, Circuit Court Judge

Case No. 06-CP-29-1354
Court of Appeals Unpublished Opinion No. 2011-UP-291

Larius G. Woodson and Maurissa WoodSon..........vovvvvvivvinnnnnns Petitioners,
V.

DLI Properties, LLC, Allen Tate Co., Inc., Melia C. Faile
and Allen L. Cauthen,

of whom

Allen Tate Co., Inc. and Melia C. Faile are......................oevines Respondents.

RESPONSE OF RESPONDENTS ALLEN TATE CO., INC.
AND MELIA C. FAILE IN OPPOSITION TO PETITION
FOR WRIT OF CERTIORARI

Thomas L. Ogburn 111

Poyner Spruill LLP

301 South College Street, Suite 2300
Charlotte, North Carolina 28202
(704) 342-5250

Attorneys for Respondents



STATEMENT OF THE CASE . ...oecoeoeeoeeeeeiveerttee s sereeretesssessrrrsesssssssiassssesssstaessnsssessaraens 3
1. PrOCEAUIAL HISIOTY .iivieiveeiiiiirereeteeretrenssnsoesosssssererreranssssnssessressessersormsrsensesarsnnsnoenssns 3
2. FACTUAL SUITIIIIAIY - i eereee et ecreetr st s teurtessssessarsrereresssstbbserseossrrareesessrsrrnnsesossnstes 4
REASONS WHY THE PETITION SHOULD BE DENIED......cocviiiiireriecirreeee i, 7
I. THERE ARE NO “SPECIAL AND IMPORTANT REASONS” FOR
THE PETITION TO BE GRANTED ...ttt erver e sstres s s sannreees 7
I1. THE UNDERLYING ISSUES THE PETITIONERS PRESENTED TO
THE TRIAL COURT ALSO DO NOT JUSTIFY THIS COURT
GRANTING THE PETITION, AS THE TRIAL COURT PROPERLY
GRANTED SUMMARY JUDGMENT IN FAVOR OF ALLEN TATE
AND FAILE ...ttt teeresraene s s eetreeretrarrrreeeearraeetesranataresaans 7
ARGUMENT ..ottt et sn e 8
I. THE WOODSONS PRESENT NO “SPECIAL AND IMPORTANT
REASONS” UNDER RULE 242(B) SCACR FOR THE PETITION TO
BE GRANTED. oottt ettt ettt e et s e s e e s v s e e s sss s et essesobtaneesssensteaeessesse 8
1. THE UNDERLYING ISSUES THE PETITIONERS PRESENTED TO
THE TRIAL COURT ALSO DO NOT JUSTIFY THIS COURT
GRANTING THE PETITTION. ettt et eeeev et ee e s ereeteaesenebaeeeserenneens 9
A, The Woodson Offer Does Not Satisfy the Statute Of Frauds’ Requirement
for a Writing for the Sale of Land (Question IID)........cccoviiiiiiiiiiieinieioannnees 10
B. The Woodsons Cannot Establish Fraud or any other Tort by Faile and
Allen Tate as a Defense to the Statute Of Frauds (Question IV)............... 11
C. Faile And Allen Tate Had No Duty to Disclose Cauthen’s Interest in the
Property to the Woodsons and S.C. Code Ann. § 40-57-137 Does Not
Create Such a Duty. (QUESHON V) .. uuescieeeiiiieereniiessieeeeesrerersssssssomsanssnnnnes 13
D. The Woodsons Have Not Demonstrated any Duty for Allen Tate or Faile
10 Speak. (QUESHON V) ooty veieierseeeeersoesossesasssssssnessessesesesssessss 16
E. The Woodsons Cannot Establish The Necessary Elements For A Claim Of
Unfair And Deceptive Trade Practices. (Question VID.....uevveeireriiererensns 17
F. The Woodsons Did Not Suffer Any Damages Recoverable from Allen
Tate and Faile (QUestion VII). ..o iieiiiirisieiisieeesssssaeresesssessnsscersssessenes 18
CON CLUSION .ot e e ree e v e e e e s reee et ee e e e serrsereeesessaseneessessrrseees 19



STATEMENT OF THE CASE

1. Procedural History

Petitioners Larius and Maurissa Woodson (collectively, the “Woodsons™) filed
their Complaint on October 27, 2006, primarily requesting an order for specific
performance compelling Defendant DLI Properties, LLC (“DLI”) to perform an alleged
contract for DLI to sell real property to the Woodsons and requesting a declaratory
judgment as to the rights and duties of Woodsons and DLI with regards to the alleged
contract. (R. pp. 3-7). The Woodsons’ Complaint also contains alternative claims for
fraud and negligent misrepresentation against DLI and against Defendants Melia C. Faile
(“Faile”) and Allen Tate Co., Inc. (“Allen Tate”), DLI’s real estate agents, to the extent
that Faile and Allen Tate acted outside of the scope of their authority from their client,
DLL (R. pp. 7-12).

On July 17, 2008, the Honorable Brooks P. Goldsmith entered an Order granting
summary judgment in favor of Faile and Allen Tate and dismissing the Woodsons’
claims against Faile and Allen Tate. (R. p. 1). The Woodsons filed a Motion to Alter or
Amend Judgment on July 28, 2008 (R. pp. 127-130), which Judge Goldsmith denied on
June 21, 2009. (R. p. 2). The Woodsons served their Notice of Appeal on July 14, 2009.
(Amended Notice of Appeal at R. p. 150).

The Court of Appeals issued its decision on June 14, 2011, in which it affirmed
the trial court’s decision to grant sﬁmmary judgment. The Court of Appeals noted that
the trial court’s order granting summary judgment does not contain the trial court’s
reasons for granting summary judgment. However, the Court of Appeals affirmed the
trial court’s decision because of the possibility that the trial court articulated its reasons

for granting summary judgment during the hearing and the Woodsons failed to include a



transcript of the hearing in the Record on Appeal. The Woodsons petitioned the Court of
Appeals for rehearing, which was denied by the Court of Appeals on August 4, 2011.
The Woodsons then filed the present petition for certiorari.

2. Factual Summary

In 2006, DLI engaged Allen Tate and Faile, a real estate agent with Allen Tate, to
act as its agent in the sale of certain real property it owned in Lancaster, South Carolina
(the “Property”). (R. p. 66) (Faile Dep., p. 10, lines 16-23). On August 1, 2006, pursuant
to Petitioner Larius Woodson’s (“Woodson”) request, Faile sent the Woodsons a draft of
an Agreement to Buy and Sell Real Estate (the “Woodson Offer”) in which Faile had
filled out many of the blanks required for an offer by the Woodsons to purchase the

Property from DLI for $88,900.00. (R. pp. 46-47) (Woodson Dep., p. 12, line 25-p.13,

line 16; p. 15, lines 7-14). Although Woodson was a licensed real estate broker in North
Carolina, he and his wife used Sharon Davis and Davis Integrity Realty, Inc. as his South
Carolina real estate broker for the offer to purchase the Property. (R. pp. 56-57)

(Woodson Dep., p. 50, lines 12-19; p. 53, lines 4-13; p. 54, lines 6-8). However, some

communications regarding this transaction were directly between Faile and the Woodsons
because Sharon Davis was out of town. (R. p. 73) (Faile Dep., p. 39, lines 6-8).

The Woodsons changed several material terms on the Woodson Offer, initialed
the changes, signed the Woodson Offer and sent it back to Faile on August 3, 2006 for

consideration by DLI. (R. p. 47, 48) (Woodson Dep., p. 16, line 7 - p. 17, line 21). Faile

then discussed the Woodson Offer with DLI. DLI made additional material changes to
the Woodson Offer, initialed those changes, signed it and Faile sent it back to the
Woodsons for consideration and final approval of DLI’s changes. (R. p. 67) (Faile Dep.,

p. 13, lines 13-20).



On August 4, 2006, Woodson called Faile to say that he had forgotten to include a
$4,300 limit on the cost of tapping into the existing water or sewer system. (R. p. 67)
(Faile Dep., p. 13, line 22 - p. 14, line 4). Faile told Woodson that she did not know if
DLI would agree to that additional term, but she agreed to contact DLI to discuss the
term. (R. p. 67) (Faile Dep., p. 14, lines 8-15). Faile and DLI discussed the additional
$4,300 limit on the tap fee and the DLI representative frustratingly told Faile that DLI
would agree to the limitation. (R. p. 67) (Faile Dep., p. 14, lines 16-24). Faile then
contacted Woodson and left a voicemail message at 5:00 pm on Friday, August 4, 2006
stating thaf DLI would agree to the change and directing Woodson to make the change to
the Woodson Offer, initial the change and deliver it to her. (R. p. 68) (Faile Dep., p. 19,
line 11 - p. 20, line 1).

The Woodsons initialed the prior changes to the Woodson Offer made by DLI,
wrote into the contract the proposal for the new $4,300 limit on the tap fee and initialed
that change as well. (R. p. 68) (Faile Dep., p. 20, lines 6-15). On Saturday, August 5,
2006, the Woodsons delivered the Woodson Offer with the $4,300 tap fee limitation
initialed by them to Faile’s office along with a check for the $1,000 earnest money
deposit. (R. pp. 68-69) (Faile Dep., p. 20, line 16-p. 21, line 19). The terms of the

Woodson Offer provided that Defendant Allen Tate would hold the $1,000 earnest

money deposit as “Escrow Agent.”! (R. pp. 86-90) (Woodson Dep.. Ex. 1, § 5). Faile
then contacted DLI to obtain final signatures on the Woodson Offer. (R. p. 69) (Faile

Dep., p. 22, line 6-p. 23, line 4). One of the partners of DLI was out of town, so Faile

" In fact, the express terms of the Woodson Offer make it clear that Allen Tate cannot release the
funds until both the Woodsons and DLI “have executed an agreement authorizing the disbursement or until
a court of competent jurisdiction has directed a disbursement.” (R. pp. 86-90) (Woodson Dep., Ex. 1, § 5).
Defendant Allen Tate still has possession of the funds and has never received an agreement executed by
DLI and the Woodsons directing the release of the funds.




planned to have DLI execute the Woodson Offer to approve the final change on Monday,
August 7,2006. (R. p. 69) (Faile Dep., p. 22, lines 22-25).

On Sunday, August 6, 2006, Defendant Alan L. Cauthen (“Cauthen”) contacted
Faile through his real estate agent about making an offer on the Property. (R. p. 69) (Faile
Dep., p. 23, line 6-p. 24, line 16). Before Cauthen submitted a formal written offer, he
wanted to investigate the possibility of installing a septic system on the property. (R. p.
69) (Faile Dep., p. 24, lines 12-16). Faile notified DLI ébout the inquiry from Cauthen on
Monday, August 7, 2006. (R. p. 70) (Faile Dep., p. 28, lines 3-17). On the same day,
Faile asked DLI if it wanted her to tell the Woodsons about Cauthen’s interest in the
Property and possible offer to purchase the Property. DLI instructed Faile not to tell the
Woodsons about Cauthen’s interest in the Property. (R. p. 71) (Faile Dep., p. 29, lines 1-
22, p. 30, lines 8-13).

Cauthen visited the Property on Tuesday, August 8, 2006 with an expert to
evaluate the suitability of the Property to support a septic system. (R. p. 70) (Faile Dep.,
p. 25, line 11-p. 26, line 15). Cauthen then delivered a formal written offer (“Cauthen
Offer”) to purchase the Property on Wednesday, August 9, 2006. (R. pp. 70, 71) (Faile
Dep., p. 26, lines 17-25; p. 31, lines 6-25). The Cauthen Offer was for the same amount
as the Woodson Offer, but contained no contingencies and provided for an earlier closing
date. (R. pp. 69, 72) (Faile Dep., p. 24, lines 9-11; p. 33, lines 17-20). DLI signed and
accepted the Cauthen Offer on Wednesday, August 9, 2006 at approximately 2:20 p.m.
(R. p. 71) (Faile Dep., p. 32, lines 1-7). Once DLI signed and accepted the Cauthen

Offer, Faile notified the Woodsons’ broker, Sharon Davis, the same afternoon that DLI



did not accept the Woodson Offer and instead decided to sell the Property to Cauthen. (R.
p. 73) (Faile Dep., p. 37, line 20-p. 38, line 19).

Only four days passed between the time that Failed received the Woodson Offer
on Saturday, August 4, 2006 and the time that Faile notified the Woodsons that DLI had
accepted the Cauthen Offer on Wednesday, August 9, 2006. During that time, Woodson
says that he contacted a soil engineer, met with a lender, reviewed architectural plans and

met with a builder. (R. pp. 54-55) (Woodson Dep., p. 44, line 1-p. 45, line 24).

Woodson testified at his deposition that he did not incur any out-of-pocket costs during

that time, other than “gas and time,” although he was unable to identify the amount of gas

he used or the time that he spent. (R. pp. 54-55, 59-60) (Woodson Dep., p. 44, line 1-p.
46, line 14; p. 64, line 12-p. 66, line 2). With respect to how much he spent on gas,
Woodson testified at his deposition, “I have no clue” and with respect to how much time

he spent, he replied, “Honestly, I can’t tell you .. ..” (R. pp. 59-60) (Woodson Dep., p.

64, line23-p 65, line 7).
On October 27, 2006, the Woodsons filed the present action. (R. pp. 4-17).

REASONS WHY THE PETITION SHOULD BE DENIED

L. THERE ARE NO “SPECIAL AND IMPORTANT REASONS” FOR THE
PETITION TO BE GRANTED

II. THE UNDERLYING ISSUES THE PETITIONERS PRESENTED TO THE
TRIAL COURT ALSO DO NOT JUSTIFY THIS COURT GRANTING THE
PETITION, AS THE TRIAL COURT PROPERLY GRANTED SUMMARY
JUDGMENT IN FAVOR OF ALLEN TATE AND FAILE.




ARGUMENT

L THE WOODSONS PRESENT NO “SPECIAL AND IMPORTANT REASONS”
FOR THE PETITION TO BE GRANTED.

Rule 242(b) SCACR provides that a writ of certiorari is not a matter of right, but
is only granted when there are “special and important reasons.” Specific examples of
special and important reasons for which the Court might grant certiorari are set out in the
rule and include (1) a novel question of law; (2) a dissent in the decision of the Court of
Appeals; (3) a conflict between the Court of Appeals’ decision and a prior decision of the
Supreme Court; . (4) a substantial constitutional issue; and (5) a conflict between a
decision of the Court of Appeals and a decision of the United States Supreme Court.
Rule 242(b), SCACR. None of these situations are present in this case, nor have the
Woodsons presented any other special and important reason in their Petition which would
form a sufficient basis under Ruie 242, SCACR, for this Court to grant certiorari. Rather,
the Woodsons merely claim that the Court of Appeals overlooked or misapprehended
certain legal or factual points in its decision. Petition, p. 1. This is not a sufficient reason
for the Court to grant the Petition.

In support of their position that the Court of Appeals overlooked or
misapprehended certain legal or factual points, the Woodsons focus on Rule 58,
S.C.R.C.P. and cases that provide that a trial court’s order is not final until it has been
written and entered. However, the Woodsons miss the point of the Court of Appeals’
decision. The facts of this case do not involve a conflict between the trial court’s oral
decision at the hearing and the subsequent written order. Rather the Court of Appeals
determined that the Woodsons failed to meet their burden to provide a sufficient record

on appeal, since a transcript of the proceedings before the trial court might have



contained the trial court’s reasoning in granting summary judgment in favor of Allen Tate
and Faile. Since the Woodsons failed to provide the Court of Appeals with a complete
Record on Appeal that included the transcript of the hearing before the trial court, the

Court of Appeals affirmed the trial court’s decision. See, Dennis v. South Carolina Nat’]

Bank, 299 S.C. 34, 41, 382 S.E.2d 237, 240 (S.C. Ct. App. 1988) (“It is the burden of the
appellant . . . to furnish a sufficient record on appeal from which this Court can make an
intelligent review.”)

The Woodsons also argue that the trial court set out its reasons for granting the
motion for summary judgment in its order denying the Woodsons’ motion to alter or

amend the judgment. Petition, p. 5. However, the order denying the motion to alter or

amend the judgment does not set out the facts of the case and the trial court’s legal
analysis in sufficient detail to pernﬁt meaningful appellate review, as required by Bowen

v. Lee Process Sys. Co., 342 S.C. 232, 536 S.E.2d 86 (S.C. App. 2000).

Because the only reason cited in support of their Petition is that the Court of
Appeals “overlooked or misapprehended” certain points, the Woodsons have failed to
state a special or important justification for the Court to exercise its discretion to grant
certiorari. Therefore, the Woodson’s Petition must be denied.

II. THE UNDERLYING ISSUES THE PETITIONERS PRESENTED TO THE

TRIAL COURT ALSO DO NOT JUSTIFY THIS COURT GRANTING THE
PETITION.

In sections III through VII of their Petition, the Woodsons present as questions for
review the same issues they presented to the trial court and to the Court of Appeals.
None of these issues raise any special or important reasons for this Court to grant the

Petition and the Petition should be denied. However, in accordance with Rule 242(f)



SCACR, Allen Tate and Faile’s respond to each of the questions for review presented by

the Woodsons below.

A. The Woodson Offer Does Not Satisfy the Statute Of Frauds’ Requirement
for a Writing for the Sale of Land (Question III).

The South Carolina Statute of Frauds states “(n)o action shall be brought whereby
... (t)o charge any person upon any contract or sale of lands . . . (u)nless the agreement
upon Which such action shall be brought or some memorandum or note thereof shall be in
writing and signed by the party to be charged therewith. . . . . ” S.C. Code Ann. § 32-3-
10(4) (2007). The Woodson Offer did not satisfy the Statute of Frauds because DLI did
not initial the Woodsons’ new $4,300 limit to the tap fee, which constituted a material
change to the prior offer. Becéuse the Woodsons’ final material change was not signed
by DLI, the Woodson Offer was not a valid contract for the sale of property.

Instead of demonstrating compliance with the Statute of Frauds, the Woodsons

argue that Faile and Allen Tate are equitably estopped from raising a Statute of Frauds

defense to the Woodson Offer. Petition, pp. 6-7. In so doing, the Woodsons cite the
general requirements for promissory estoppel in support of their argument.” However,
the standards required to use estoppel to remove a contract for the conveyance of real
estate from the requirements of the Statute of Frauds are more stringent than those
required to establish promissory estoppel generally. In order to remove an oral contract
to convey real estate from the Statute of Frauds, “[a party] must show part performance

of the oral contract.” Bradshaw v. Eurig, 297 S.C. 242, 245, 376 S.E.2d 264, 266 (1989)

(citations omitted). “Performance may be proved by evidence of the following:

? The Woodsons’ reliance on the general elements of promissory estoppel set out in Powers
Constr. Co., v. Salem Carpets, 283 S.C. 302, 322 S.E.2d 30 (Ct. App. 1984), is misplaced. Powers Constr.
Co. does not involve a contract governed by the Statute of Frauds and does not discuss the requirements for
removing a contract from the Statute of Frauds.

10



(1) improvements to the real estate; (2) possession of the real estate; (3) payment of the
purchase price.” Id. Of these three ways, improvements to the real estate and possession
of the real estate are the strongest evidence of part performance. Id. Payment of the
purchase price is not only the weakest evidence but will not suffice on its own to remove
a contract from the Statute of Frauds. Id. The Woodsons do not allege that they
performed any improvements to the property, took possession of the real estate and or
paid the puréhase price to DLI. Instead, they allege that in the four days between the
time they delivered the Woodson Offer to Faile and the time they were notified that DLI
had accepted the Cauthen Offer, they spent time speaking with a soil engineer, a lender
and a builder, for which they incurred no costs. These actions are not sufficient 10
remove the Woodson Offer from the requirements of the Statute of Frauds and, therefore,
the trial court properly granted summary judgment in favor of Allen Tate and Faile.

B. The Woodsons Cannot Establish Fraud or anv other Tort by Faile and
Allen Tate as a Defense to the Statute Of Frauds (Question IV).

The Woodsons further argue that Faile and Allen Tate are tortfeasors who cannot
use the Statute of Frauds as a defense to a wrongful act, but do not cite any South
Carolina authority in support of this position. Petition, P. 7. Even if the Woodsons are
correct that the Statute of Frauds does not apply where there is fraud or other torts
involved, the Woodsons cannot establish the necessary elements for fraud or any other
tort as against Faile and Allen Tate.

The Woodsons argue that Faile’s actions in (1) leaving a message for Woodson
that DLI agreed to the changes to the Woodson Offer and (2) failing to inform the

Woodsons of Cauthen’s interest in the property constitute fraud and negligent

11



misrepresentation. See, Petition, p. 8. To prevail on their claim of fraud, the Woodsons

must show the following:

(1) a representation, (2) its falsity; (3) its materiality; (4) either
knowledge of its falsity or a reckless disregard of its truth or falsity; (5)
intent that the representation be acted upon; (6) the hearer’s ignorance of
its falsity; (7) the hearer’s reliance on its truth; (8) the hearer’s right to
rely thereon; (9) the hearer’s consequent and proximate injury.

M.B. Kahn Constr. Co. v. S.C. Nat’l Bank of Charleston, 275 S.C. 381, 384, 271 S.E.2d

414, 415 (1980) (citations omitted). To prevail on a claim for negligent
misrepresentation, the Woodsons must show:

(1) a false representation made by the defendant to the plaintiff; (2) a
pecuniary interest by the defendant in making the statement; (3) a duty of
care owed by the defendant to see that truthful information was
communicated to the plaintiff; (4) the defendant breached the duty by
failing to exercise due care; (5) the plaintiff justifiably relied on the
representation; and (6) the plaintiff suffered a pecuniary loss as a direct
and proximate result of reliance on the representation.

Ama Mgmt. Corp. v. Strasburger, 309 S.C. 213, 222, 420 S.E.2d 868, 874 (1992). “The

failure to prove any element of fraud or misrepresentation is fatal to the claim.”

Schnellmann v. Roettger, 373 S.C. 379, 382, 645 S.E.2d 239, 240 (2007).

The Woodsons cannot establish that Faile and Allen Tate made any express
fraudulent or negligent misrepresentations, because they cannot show that any statements
made by Faile were false. At the time Faile left the message for Woodson that DLI
would agree to the $4,300 limit on the tap fee, Faile believed that the statements were
true based on her conversations with DLI. (R. p. 67) (Faile Dep., p.15, lines 1-6).
Additionally, at the time she left the message, Faile was not even aware of Cauthen’s
interest in the property, as she was not first contacted by Cauthen’s agent until two days

later. (R. p. 69) (Faile Dep., p. 23, line 6-p. 24, line 25). Faile also did not act recklessly

12



in leaving the message because DLI had told her that they would agree to the limit on the
tap fee. (R. p. 67) (Faile Dep., p. 14, lines 8-24). Because the Woodsons cannot establish
the elements of fraud or negligent misrepresentation, or any other tort, the Statute of
Frauds is a valid defense to Petitioners claims and the trial court properly granted
summary judgment in favor of Faile and Allen Tate. -

C. Faile And Allen Tate Had No Duty to Disclose Cauthen’s Interest in the

Property to the Woodsons and S.C. Code Ann. § 40-57-137 Does Not
Create Such a Duty. (Question V)

Since the Woodsons cannot establish that Faile made a false representation to the
Woodsons, they resort to arguing that Faile’s non-disclosure of Cauthen’s interest in the
Property and eventual offer to purchase the property constitutes fraud or negligent

misrepresentation. Petition, p. 8-10. The Woodsons ignore the fact that DLI specifically

instructed Faile, its agent, not to tell the Woodsons about Cauthen’s interest in the
Property. (R. p. 71) (Faile Dep., p. 29, lines 1-22). Instead, the Woodsons argue that
Faile had a legal obligation to them (despite the fact that Faile did not represent them and
they had their own real estate agent) to disclose Cauthen’s interest in the Property and
Faile should have completely disregarded the instructions from DLI to not disclose that
information to the Woodsons.?

In their Petition, the Woodsons claim that that they reposed “trust and
confidence” in Faile and Allen Tate such that Faile had a legal duty under S.C. Code
Ann. § 40-57-137 to notify them about Cauthen’s interest in the property. Petition, p. 8.

The Woodsons claim that S.C. Code Ann. § 40-57-137 created a relationship of “trust

* As to any claim relating to the disclosure of the Cauthen Offer itself (as opposed to disclosing
Cauthen’s interest in the Property), DLI both received the Cauthen Offer and signed the Cauthen Offer on
Wednesday, August 9, 2006. That same afternoon, Faile informed the Woodsons’ real estate agent that
DLI did not accept the Woodson Offer and instead decided to sell the Property to Cauthen. (R. pp. 71,73)
(Faile Dep., p. 32, line 20-p. 33, line 10, p. 37, line 20-p. 38, line 19). Therefore, even if Faile and Allen
Tate had a duty to notify the Woodsons once the Cauthen Offer was accepted by DLI, they timely did so.

13



and confidence” between Faile, the agent representing the seller of the property, and the
Woodsons, the buyers of the property, who were independently represented by their own
agent in this transaction. S.C. Code Ann. § 40-57-137 simply does not create such an
obligation, as the Woodsons were not Faile’s “customers” under that statute.

S.C. Code Ann. § 40-57-137 establishes the types of relationships that may be
established between a real estate licensee and his or her client. The statute defines the
four types of formal agency relationships between licensees and clients: 1) seller agency;
2) buyer agency; 3) disclosed dual agency or 4) subagency. S.C. Code Ann. § 40-57-
137(a). The statute also sets out the formal legal obligations a real estate licensee has to
clients who have executed a formal agency agreement, including, but not limited to, the
obligations to: 1) present in a timely manner all offers and counteroffers, 2) disclose all
relevant facts concerning the transaction known to the licensee, 3) advise the client to
obtain expert advice on matters beyond the expertise of the licensee, 4) comply with
laws, rules and regulations, and 5) preserve confidential information. S.C. Code Ann. §
40-57-137(c) and 40-57-137(h).

The portion of the statute that the Woodsons claim created a duty for Faile to
disclose Cauthen’s interest in the Property to the Woodsons defines a prospective seller
or purchaser of unlisted real property who chooses not to establish a formal agency
relationships with a real estate licensee, but who still uses the services of a licensee, as a
“customer” of the real estate licensee. S.C. Code Ann. § 40-57-137(0)(1). Under the
statute, a licensee has fewer legal obligations to a customer than they have to a client who
has entered into a formal agency relationship with the licensee. For example, a real estate

licensee does not have a legal obligation to advise the seller to obtain expert advice on

14



matters beyond the expertise of the licensee; disclose all relevant facts concerning the
transaction known to the licensee; or even preserve confidential information provided by
the customer.

The Woodsons could not be customers of Faile and Allen Tate because the
Woodsons had chosen to establish a formal agency relationship with Sharon Davis and

Davis Integrity Realty, Inc., a licensee, for this transaction. (R. pp. 56) (Woodson Dep.,

p. 50, lines 12-19). Further, in this transaction, Faile and Allen Tate had a formal agency
agreement with DLI to sell the Property and the Property was listed. Although the
Woodsons communicated directly with Faile during the times Sharon Davis was out of
town, the Woodsons had their own licensee serving as their agent in this transaction.
Because the Woodsons were in a buyers’ agency relationship with Sharon Davis and
Davis Integrity Realty, Inc., pursuant to S.C. Code Ann. § 40-57-137(h), the Woodsons
were not and could not have simultaneously been “customers” of Allen Tate and Faile
under S.C. Code Ann. § 40-57-137(0). Therefore, the portion of the statute cited by the
Woodsons in support of their claim that Faile and Allen Tate had a duty to disclose
Cauthen’s interest in the property simply does not apply.

Even if Faile and Allen Tate could somehow be in a sellers’ agency relationship
with DLI, while simultaneously advising the Woodsons as customers, Faile would only
have an obligation to provide accurate information to the Woodsons and to not provide
false information. The statute says that a licensee that provides services to a customer
must not “knowingly give a party in a real estate transaction false information.” S.C.
Code Ann. § 40-57-137(0)(4) (emphasis added). In fact, the statute also provides that

“the licensee is not liable to a party for providing false information to the party if the real

15



estate licensee did not have actual knowledge that the information was false and
discloses to the party the source of the information.” Id. (emphasis added). As stated
above, at no time did Faile provide false information to Woodsons. When Faile left the
message on Woodson’s voice mail on Friday, August 4, 2006 saying that DLI would
agree to the addition of the tap fee limit, she had not been contacted by Cauthen’s real
estate agent and was not aware of Cauthen’s interest in the property. Cauthen did not
even present a formal written offer to DLI until August 9, 2009. Faile notified Sharon
Davis that DLI had accepted the Cauthen Offer the same day DLI received the offer. At
all times in her dealings with the Woodsons, Féile provided accurate, truthful information
to the Woodsons. Therefore, the Woodsons’ claims that Faile and Allen Tate somehow
violated S.C. Code Ann. § 40-57-137 are without merit and the Trial Court properly
granted summary judgment in favor of Faile and Allen Tate.

D, The Woodsons Have Not Demonstrated any Duty for Allen Tate or Faile
to Speak. (Question VI)

At all times, Allen Tate and Faile were acting as the agent for DLI, the seller of
the property. The Woodsons argue that that agency law does not insulate Allen Tate and

Faile from acts of fraud or misrepresentation. Petition, p. 10-11. However, as discussed

above, the Woodsons cannot establish the necessary elements for independent claims
against Faile and Allen Tate for fraud or negligent misrepresentation that might have
created a duty to speak. The Woodsons simply cannot show that Faile made a false
statement concerning Cauthen’s interest in the Property, nor can they establish that Faile
had a duty to disclose Cauthen’s interest in the property to the Woodsons under S.C.
Code § 40-57-137. Therefore, the Trial Court properly granted summary judgment in

favor of Faile and Allen Tate.
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E. The Woodsons Cannot Establish The Necessary Elements For A Claim Of
Unfair And Deceptive Trade Practices. (Question VII)

To recover in a private action under the South Carolina Unfair Trade Practices
Act (UTPA), S.C. Code Ann. §39-5-10 (2007), “the plaintiff must show: (1) the
defendant engaged in an unfair or deceptive act in the conduct of trade or commerce; (2)
the unfair or deceptive act affected public interest; and (3) the plaintiff suffered monetary

or property loss as a result of the defendant’s unfair or deceptive acts.” Wright v. Craft,

372 S.C. 1,19, 640 S.E.2d 486, 498 (2006). Because the Woodsons cannot establish any
of the elements of this cause of action, summary judgment in favor of Allen Tate and
Faile was proper.

The Woodsons cannot establish that Faile or Allen Tate engaged in an unfair or
deceptive act, the first element for a cause of action under the UTPA, because they
cannot establish Faile or Allen Tate made any false representation to the Woodsons.
Additionally, as discussed above, DLI had instructed Faile to not disclose Cauthen’s
interest in the Property and Faile did not have any independent obligation to disclose
Cauthen’s interest in the Property to the Woodsons.

Similarly, the Woodsons cannot satisfy the second element of an unfair trade
practices claim, that the alleged unfair or deceptive act affected the public interest. In

Noack Enter., Inc. v. Country Corners Interiors, Inc., 290 S.C. 475, 351 S.E.2d 347

(1986), the South Carolina Court of Appeals held, “An unfair or deceptive act or practice
that affects only the parties to a trade or a commercial transaction is beyond the act’s
embrace . . ..” Id. at 479, 351 S.E.2d at 349-350 (citations omitted). The Court in Noack

Enter., Inc., cited a Georgia case, Zeeman v. Black, 273 S.E.2d 910 (Ga. App. 1980),
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which held that purchasers of a home from a private homeowner did not have a cause of
action under the Georgia Fair Business Practice Act “because the sale was an isolated act
of an individual and not a transaction potentially harmful to the consumer public.”

Noack Enter., Inc., 290 S.C. at 479, 351 S.E.2d at 349-350. “The act is not available to

redress a private wrong where the public interest in unaffected.” Id.

Any harm the Woodsons allege would be, at best, a private harm, not one capable
of repetition and not a threat to the consuming public. As the Court said in Noack, “. . .
the complaint nowhere alleges any facts demonstrating that these acts or practices

adversely affect the public.” Noack Enter., Inc, 290 S.C. at 480, 351 S.E.2d at 350. This

dispute results from a private transaction involving the sale of real property, and this is
not the type of transaction that is potentially harmful to the consumer public or is even

capable of repetition under Daisy Outdoor Advertising v. Abbott, 322 S.C. 489, 473

S.E.2d 47 (1996).

For the reasons discussed below, the Woodsons also cannot establish the third
element, that they suffered monetary or property loss as a result of the actions of Allen
Tate and Faile. Therefore the Trial Court properly granted summary judgment in favor of
Faile and the Woodsons on this cause of action.

F. The Woodsons Did Not Suffer Any Damages Recoverable from Allen
Tate and Faile (Question VID).

Allen Tate and Faile argued to the trial court that deposition testimony
demonstrates that the Woodsons have not suffered any damages recoverable from Allen
Tate and Faile, not that the Woodsons have failed to properly plead damages. (R. p.
123). At his deposition, Woodson simply could not identify any monetary or property

loss resulting from the Allen Tate and Faile’s actions. See (R. pp. 59-60) (Woodson
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Dep., p. 64, line 12-p. 66, line 2). To the extent that the Woodsons argue that they have
suffered damages because Allen Tate has failed to return the $1,000 earnest money
deposit to the Woodsons, the Woodsons are ignoring the express language of the
Woodson Offer (which they signed), which provides that “the broker holding the earnest
money deposit will not disburse it to either party until both parties have executed an
agreement authorizing the disbursement or until a court of competent jurisdiction has

directed a disbursement.” (R. pp. 86-90) (Woodson Dep., Ex. 1, § 5). The Woodsons

have not produced any evidence that there was a signed agreement to return the earnest
money deposit, nor has there been an court order requiring the earnest money deposit to
be returned to the Woodsons.

Since the Woodsons cannot establish any damages recoverable from Allen Tate
and Faile, the Trial Court properly granted summary judgment in favor of Allen Tate and
Faile.

CONCLUSION

For the foregoing reasons, Respondents Allen Tate and Faile respectfully request

that this Court deny the Woodsons’ Petition for Certiorari.
Respectfully Submitted,

POYNER SPRUILL LLP

Thomas L. Ogburn, 111

S.C. State Bar No. 11761

Poyner Spruill LLP

301 South College Street, Suite 2300
Charlotte, North Carolina 28202

(704) 342-5250

ATTORNEYS FOR RESPONDENTS

September 29, 2011.
Charlotte, North Carolina
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