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June 22, 2015 "8.C. SUPREME COURT

‘Daniel E. Shearouse

Clerk of Court

" Supreme Court of South Carolina
- “Post Office Box 11330 -
Columbia, SC _292 I'1

Re: Derrick S. Prescott vs. State of South Carolina
C/A No: 2011-CP-21-01662

Dear Mr. Shearouse:

Please find enclosed one (1) original and one (1) copy each of Applicant’s Notice of Appeal and -
Certificate of Service in the above referenced case. I would appreciate you filing the original
and returning the clocked copies in the enclosed envelope.

I was appointed to represent Mr. Prescott in this matter and am also enclosing a copy of the
Order of Dismissal. If you have any questions, please do not hesitate to ask. My telephone
number is 803-708-6767.

Sincerely,

Cc: J. Croom Hunter, South Carolina Office of Attorney General
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STATE OF SOUTH CAROLINA,
'Respondent.
NOTICE OF APPEAL

Derrick S. Prescott, #268843, appeals the Order of Dismissal denying his
Application for Post-Conviction Relief filed June 2, 2015, issued by the Honorable D.

Craig Brown, Presiding Judge, Twelfth Judicial Circuit.
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D. Craig Brown, Circuit Court Judge

2011-CP-21-01662

Derrick S. Prescott, #268843,

Appellant,
V.
STATE OF SOUTH CAROLINA,
Respondent.
CERTIFICATE OF SERVICE

The undersigned hereby certifies that one copy of the Appellant’s Notice of Appeal
in the above-entitled case has been served upon opposing counsel, J. Croom Hunter,
Assistant Attorney General, by mailing in an envelope properly addressed with postage

prepaid on this Z fl day of June 2015.
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STATE OF SOUTH CAROLINA “y"  INTHE COURT OF COMMON PLEAS
COUNTY OF FLORENCE 2015 JUN | P% 2: 72 (T WELFTH JUDICIAL CIRCUIT
- H *
Derrick S. Prescott, #268843, COMMIE REEL -O4E AtirCase No. 2011-CP-21-1662
"EoeP g S;, er
Applicant, FLORENCE C‘L"Ljﬂ o
V. ORDER OF DISMISSAL
State of South Carolina,

Respondent.

This matter comes before the Court by way of an Application for Post-Conviction Relief
filed July 24, 2011. Respondent made a Return on or about September 20, 2011. The Court
convened an evidentiary hearing into the matter on April 14, 2015, at the Florence County
Courthouse. Applicant was present at the ‘h‘ear'i'ng' and fepresented by Jonathan Waller, Esquire.
J. Croom Hunter, Esquire, of the South Carolina Attorney Genéral’s Office, represented
Respondent.

Applicant gt.est,ixf.i"ed on his own behalf at the evidentiary hearing. Applicant’s plea counéel,
A. Grayson Smith; ’Esquire, also testified. The Court had before it a copy of the plea transcript,
the records of the Florence County Clerk of Court regarding the subject convictions, Applicant’s
records from the South Carolina Department of Corrections, and the pleadings in this matter.
The Court finds as follows:

| I. PROCEDURAL HISTORY

Applicant is incarcerated with the South Carolina Depaﬁment of Corrections pursuant to

the Florence County Clerk of Court’s orders of commitment. Applicant was indicted at the

March 2010 term of the Florence County Grand Jury for possession of a stolen pistol (2010-GS-
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21-0064), distribution of cocaine, third offense (2010-GS-21-1031), possession of ﬁarijuana
with intent to distribute, third offense (PWID), and possession of marijuana with intent to
distribute within proximity of a school or park. Applicant was represented by A. Grayson Smith,
Esquire. On January 27, 2011, Applicant pled guilty as indicted to PWID and the pistol charge.
Applicant also pled guilty to thé lesser included offense of distribution of cocaine base, second
offense. The proximity charge was dismissed. The Honorabl(;, Thomas A. Russo sentenced
Applicant to concurrent terms of ten years on the drug charges and five years on the pistol
charge. Applicant did not appeal.
II. ALLEGATIONS

In h1s gpplicatiqp, A»pplvica‘rllt~ allc_gefd‘ he is being held in custody unlawfully for the

following reasons: |
1. Imeffective assistance of counsel.
a. “Correction of sentence/Reduction in sentence and/or whatever
relief the Court deems just and proper.”
IIL. FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Court bas reviewed the record in its entirety and has heard the testimony and

arguments presented at the evidentiary hearing. The Court has further had the opportunity to

observe each witness who testified at the hearing, and to closely pass upon their credibility. This

Court finds Counsel’s testimony' credible and Applicant’s testimony not credible. The Court has

~weighed the testimony accordingly. Set forth below are the relevant findings of fact and

conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).

A. Suminarv of Testimony

Applicant testified at the PCR hearing that Grayson Smith (Counsel) was appointed to
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represent him. Applicant testified he was out on bond at the time, and the charges he pled to
stemmed from three separate incidents. Applicant testified he had issues with the validity of the:
arrest and search warranté. Applicant testified he only met with Counsel two or tfnee times, and'
they discussed all three charges to which he pled. Applicant testified Counsel would not let h1m
watch the video of the confidential informant (CI) buying drugs from h1m Applicant testified
Counsel discussed the elements of the charges but not in great detail, as well as the potential
penalties Applicanf was facing. Applicant testified Counsel never discussed supprgssing the
evidence, but that he did not consent to a search. Applicant testified he discussed with Counsel
that the address on the search warrant resulting in the recdvery of the pistol was wrong.
Applicant testified he did not know he was supposed 1o g0 1o court the day his il was
scheduled to start, but that he did meet with Counsel and prepare for trial on the PWID charge.
Applicant testified he pléd guilty to a negotiated ten year sentence. Applicant testified Counsel
told him he was pleading to a nonviolent offense and would have to serve 65% of the sentence.
Applicant testified he had concerns about Counsel’s representation, but he did not notify the plea
judge. Applicant testified he wishes he had gone to trial.

On cross-examination, Applicant recalled the plea judge explaining the constitutional
rights he was waiving by pleading guilty. Applicant recalled telling the plea judge he was
satisfied with Counsel’s performance and had no complaints. Applicant recalled telling the plea
judge no one promised him anything or forced him to plead guilty. Applicant recalled telling the
plea judge he was guilty. Applicant recalled going over the fact that he was pleading to a serious
offense and the consequences that carried with regard to the two strikes-three strikes law.
Applicant acknowledged that he apologized to the Court at the end of his plea.

3




Counsel testified he was assigned to Appljcant’s case during the course of hlS
employment with the Public Defender’s Office. Counsel testified he did not specifically recall
‘how many times he met with Applicant prior to his plea, but he did ﬁeét with him on mulf[ipl_e
occasions because he remgmbercd he and Applicant had some very emotional conversation's;
Counsel testified he receigfed Rule 5 and Brady' materials and reviewed everything with
Applicant exceét the video of the CI buy. Coi_msel testified f’lorepcc County had a policy that
restricted defendants from watching videos that revealed the ideﬁtities of their confidential
informants. Counsel testified he did watch the video, and Applicant “was clearly the persah

selling drugs. Counsel testified he discussed the elements of the charges Applciant was facing

and reviewed Applicant’s constitutional rights prior to the plea. Counsel testified he went over

and had Applicant sign a plea éffidavit. Counsel testified he ‘never had any trouble
communicating with Applicaht. Counsel testified he spent a great deal of time on the case.,‘and
that he did not think there were any meritorious issues to argue regarding the sea;ch and z;rrest
warrants. Counsel testified it was his practice to tell his clients what they would likely have to
serve, but to tell them SCDC is unpredictable. Counsel testified he would not guarantee a client
anything with regard to prison time.

On cross-examination, Counsel testified Applicant did not show up for trial when it was
scheduled. He recalled having a conversation with Applicant after the PWID trial began
regarding entering a guilty plea. Counsel testified Applicant was not in the courtroom when the
trial began, despite what Applicant may have claimed at the PCR hearing. Counsel testified he
only prepped the PWID charge for trial because that was the only charge Applicant was planning
to go to trial on at that time. Counsel testified he had plenty of time to prepare and was prepared
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for trial. Counsel testified it was Applicant’s decision to plead guilty.

B. Ineffective Assistance of Counsel

In this post-conviction relief action, Applicant bears the burden of proving the allegations
in his application. Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985) (citing Griffin
v. Martin, 278 S.C. 620, 300 S.E.2d 482 (1983)). Where the application alleges ineffective
assistance of trial counsel as a ground for relief, Applicant must prove trial counsel’s “conduct so
undermined the proper functioning of the adversarial process that the trial cannot be relied upon
as having produced a just result.” Id. (citing Strickland v. Washington, 466 U.S. 668, 686
(1984)).

The proper measure of performance is whether trial counsel provided representation
within the range of competence required in criminal cases. Id. (citing Strickland, 466 U.S. at

687; Turner v. Bass, 753 F.2d 342 (4th Cir. 1985); Marzullo v. Maryland, 561 F.2d 540 (4th Cir.

1977)). The Court strongly presumés trial counsel rendered adequate assistance and made all
significant decisions in the exercise of reasonable professional judgment. Id. (citing Strickiand,
466 U.S. at 690). Applicant must overcome this presumption in order to receive relief. Cherry
v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (1989).

The Court applies a two-pronged test in evaluating allegations of ineffective assistance of
trial counsel. Id. at 117, 386 S.E.2d at 625. First, Applicant must prove trial counsel’s
performance was deficient. | Id. Under this prong, the Court measures trial counsel’s
performance by its “reasonableness under prevailing professional norms.” Id. (citing Strickland,

466 U.S. at 688). Second, trial counsel’s deficient performance must have prejudiced Applicant




such that “there is a reasonable probability that, but'for counsel’s unprofessional errors, the result
of the proceeding would have been different.” Id. at 117-18, 386 S.E.2d at 625.

This Céurt finds Applicant has failed to show Counsel’s performance fell below an
objective standard of reasonableness. Counsel’s testimony indicated he was extremely familiar
with the facts of Applicant’s case, and he was prepared to take Applicant’s case to tnal This
Court finds Counsel met with Applicant an adequate nurﬁber of times and was familiar with the
discovery materials. Counsel testified that after reviewing the warrants, in his professional
judgment suppression was unlikely. This Court further finds that based upon the solicitor’s
recitation of the facts at the plea colloquy, combined with Counsel’s testimony at the PCR
hearing, the evidence against Applicant was such that it was in Applicant’s best interest to go
forward with the plea. As such, Applicant has failed to show ineffectiveness of counsel, and the
allegation is without merit.

C. Involuntary Guilty Plea

Although not specifically alleged, this Court finds Applicant’s allegations could be
construed as alleging his plea was involuntary. This Coqrt finds the allegation to be without
merit.

In post-conviction relief cases, an applicant asserting a constitutionai violation must

frame the issue as one of ineffective assistance of counsel. See Al-Shabazz v. State, 338 S.C.

354, 363, 527 S.E.2d 742, 747 (1999) (citing Drayton v. Evatt, 312 S.C. 4, 9, 430 S.E.2d 517,

520 (1993)). An Applicant who pleads guilty on the advice of counsel may collaterally attack
the plea only by showing that (1) counsel was ineffective and (2) there is a reasonable probability

that but for counsel’s errors, the Applicant would not have pled guilty and would have insisted
6




on going to trial. Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001) (citations
omitted). An Applicant alleging his guilty plea was induced by ineffective assistance of counsel

must prove that counsel’s advice was not “within the range of competence demanded of

attorneys in criminal cases.” Hill v. Lockhart, 474 U.S. 52, 56, 106 S. Ct. 366, 369 (1985);

Bennett v. State, 371 S.C. 198, 204, 638 S.E.2d 673, 675 (2006). B

To find a guilty plea is voluntarily and knowingly entered into, the record must establish
the applicant had a full understanding of the coﬁse_quenées of his plea and the charges against
him. See B;o.ykin v. Alabama, 395 U.S. 238, 243-44, 89 S. Ct. 1709, 1712 (1969). In Boykin,
the United States Supreme Court held that before a court can accept a guilty plea, a criminal
defendant must be advised of the constitutional rights he is waiving. Id. at 243, 89 S. Ct. at
1712. Specifically, the accused must be aware of the privilege against self-incrimination, the
right to a jury trial, and the right to confront one’s accusers. Id. Moreover, a criminal defendant
entering a guilty plea “must be aware of the nature and crucial elements of the offense, the
maximum and any mandatory minimum penalty, and the nature of the constitutional rights being
‘waived.” Pittman v. State, 337 S.C. 597, 599, 524 S.E.2d 623, 624 (1999) (citation omitted). A
criminal defendant’s knowing and voluntary waiver of statutory or constitutional rights in a
guilty plea “must be established by a complete record, and may be accomplished by colloquy

between court and defendant, between court and defendant’s counsel, or both.” Roddy v. State,

339 S.C. 29, 34, 528 S.E.2d 418, 421 (2000).
When determining issues relating to guilty pleas, the court will consider the entire record,

including the transcript of the guilty plea, and the evidence presented at the post-conviction relief

hearing. Anderson v. State, 342 S.C. 54, 57, 535 S.E.2d 649, 657 (2000).
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This Court has had the opportunity to review the testimony from the PCR hearing, as well as
the guilty plea transcript and finds Applicant knowingly, intélligently, and voluntarily entered his
guilty plea. Applicant has presented no credible evidence to the contrary. Applicant’s testimony that he
wishes he had proceeded to trial does not undermine the validity of his plea. As such, this Court finds
the allegation is without mérit.

" D. All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this matter
and not specifically addressed in this order, the Court finds Applicant failed to present any evidence
regarding such allegat_ions. Accordingly, the Court finds Applicant' has abando_ngd any such
allegations. | | - |

IV. CONCLUSION

Based on the' forégoing, the Court finds and concludes Applicant has not established any
constitutional violations or deprivations that would require this Court to | grant his application.
Therefore, this application for post-conviction relief must be denied and dismissed with prejudice.

The Court notes Applicant must file and serve a notice of appeal within thirty (30) days from
receipt of written notice of entry of judgment to secure the appropriate appellate review. See Rule 203,

SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991), Applicant has a right to

appellate counsel’s assistance in seeking review of the denial of post-conviction relief. Rule 71.1(g),
SCRCP, provides that if Applicant wishes to seek appellate review, his post-conviction relief attorney
must serve and file a notice of appeal on Applicant’s behalf. Applicant and his attorney are directed to
South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED THAT:
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1. The Application for Post-Conviction Relief is denied and dismissed with prejudice;
and

2. Applicant must be remanded to the custody of the Department of Corrections to
complete service of his sentence.

==
AND IT IS SO ORDERED this / / day of %@v . 2015.

e

Q) ez —

D. CRAIG BROWN
Presiding Judge
Twelfth Judicial Circuit

/@A _,South Carolina
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