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STATEMENT OF THE GROUNDS

1..WHETHER THE LOWER COURT ERRED WHEN JIT FOUND PETITIONER DID
NOT FILE HJIS MOTION WITHIN A REASONABLE TIME UNDER RULE
60(B) WHEN HE ASSERTED & ODOM V. STATE,523 S.E.2¢ 753 (1999)

CLAIM?

2..WHETHER THIS COURT SHOULD EXERCISE ITS ORIGINAL JURISDICTION
BECAUSE OF THE UNUSUAL PROCEDURAL HISTORY OF THE UNDERLYING
CRIMINAL MATTER AND POSTCONVICTION MATTER AND DETERMINE
IF PETITIONER IS ENTITLED TO HAVE A SECOND FCR UNDER ¢

17-27-207

3..WHETHER THE LOWER COURT ERRED WHEN IT FOUND PETITIONER DID
NOT FILE HIS RULE 60(B) MOTION WITHIN A REASONABLE TIME
WHERE HE PRESENTED RELJABLE EVIDENCE THE FRAUD UPON HIM
AND THE COURT HAD RECENTLY CAME TO LIGHT AND THAT HE ACTED
WELL WITHIN DUE DILIGENCE IN DISCOVERING THE FRAUD IN LIGHT
OF HIYIS LIMITED I.Q_TN THAT HE HAVE BEEN CONSISTENTLY PURSUING

HIS RIGHTS AND FILED HIS MOTION WITHIN &2 REASONABLE TIME
AFTER DISCOVERING THE FRAUD?

4..WHETHER JUDGE HAYES HAD THE AUTHORITY TO ISSUE AN ORDER
TN THE INSTANT CASE WHERE HE SIGNED A ORDER PREVIOUSLY TNAhe
CASE RECUSING HIS SELF AND CHANGING VENUE TG Raﬂﬂaﬂd COUNTY?



STATEMENT OF THE CASE

Oon July 23,1998 the Petitioner was "[s]ixteen" years of
ace taken into custody.See Fnl On July 27,1998 he was served
arrest warrants for two counts of attempted &rm robbery,
possession of a weapon during the commission of a violent crime,
possession of a pistol by a person under twenty-one &nd criminal

conspiracy.

On Oc:ober 15,1998 the York County Grand Jury indicted
the petitioner'as charced. On July 16,1999 he pleed guilty
in General Sessions without "[flirst" beinc provided with a
"detention hearinc within 48 hours &after beinc taken into
custody,Notice of initiation of juvenile proceedings,Hearinc¢,Full
investigation,Access to materials considered by the court,A
statement of reason and a "[Olrder" issued from faily court
relinquishinc its exclusive oricinel Surisdiction to ceneral

sessions court, es those "similarly situated" less then seventeen

vears of ace cherced with a class &2,B,C, or D felony as defined

irn section 16-1-20. On July 19,199S the Honorable John C. Haves,

11T, sentenced Gordon to & term of imprisonment of forty years.

The Petitioner filed his first post-conviction relief

epplication JUne 1,2000.Antonio Gorcdon v. State,2000-cp-46-

1414. Tn the epplication Gordon steted as & cround for relief
(Ineffective assistence of counsel pursuant to family court
metters). Durinc the pendency of (1414) he filed & second post-

conviction epplicetion.Antonio Gordon v. State,2001-cp-46-1866.

See Fn2 In the application Gordon asserted as a cround for

Ml Gordon ves not " [c]harced" with violatine any crimiral law when he was tzken into austocy
but wes "-‘Jfﬂ’fuaiw cherced with mrder aporox 6 0 8 hour efter beinc taken into custody.

BQﬂhetwaq;ﬂkztknvasmapaiuxeﬁeramiﬁraD.thlmgw&;q;amuﬁtnrq;egmt
Gordmn.The two applications will be referred to as (1414).

4.




relief Generel sessions lacked subiect metter Zuriscdiction
nemely, "(General sessions wés without Jurisdiction in accepting
his cuiltv plea beceuse family court had not relinguished its
jurisdiction)." See Appencix pace 409. The petitioner amended
the application to assert & "[clonstitutional challence to

S.C. Code &nn & 20-7-6605(1)(Supp.1998} Titled Define "[Clhilg"
stetutory.See Appendix paces 420-426.

The Respondent mede its return on MAy 2,2001.See Fn3 An

evidentiary heerinc into the matter was convened on July 29,2003,

et the Richland County Courthouse. The parties acreed to cheénce

venue sicned by Honoreble "[Jlohn C. Heyes,ITI",due to conflicts

with the -dudges in the sixteenth Hudicisl circuit, this case

was trensferred to the Fifth Circuit in order to conduct the
PCR hearinc in & more timely manner. The Respondent was
represented by Jeenette Van Ginhoven of the Scuth Ceroline

Attorney General Office.

During the heerinc PCR counsel Tera Shurlinc represented
to the PCR Court:
Your Horor My client elso alleces thet his indictment is faulty in that he wes
indicted by the Qourt of General Sessicrs and tried as an adult without trial
cansel havinc——and this is ectually more of & "[s)ixth" amenchent arcument" -
althawh my client has couched it in terms of sub‘ect metter Jurisdiction——
thet trial consel never mede & concerted effort es en eGvocate to convince the

solicitors office to exercise its discretion under section 20-7-6605 to heve his
case ramerced to the femily court.
See Appendix pace 444 line 15-24. Then é; Page 445 line 23

" throuch peace 446 line 1,PCR counsel further inform the Court:

&g it is his position,Your Honor,"Althouch he hes ace acain in his amerndrents he
hes esked me to present,he couch this in terms of subrect metter Jurisdiction,but

it is really a sixth emendment ercument."”

Fn3 The Respondent did not respond to the wrisdiction claim in its retumn.

N



At the conclusion of the hearing the PCR Judce instructed the
Responderit to prepare an order of dismissel. The respondent
in its Order prepared the Order to state uncer the sixth
emendment cleim counsel presenteé to the court &t eppendix

pece 446 line 15-24:

PFRIANT TO S.C. QXE ANN § 20-7-6605,A PERIN SIXTEEN YFARS OF AGE (R OLDER
WO TS (HARGED WI'TH A CIASS A,B,C, (R D FELONY AS [DEFINED IN SECTTCN 16-1-20
R A FELQW WETQH FROVISED FCR A MEXIMM TERM OF JMPRISOMNMENT OF FTFTEEN YEARS

R MRE MEY B REMANDED TO THE FAMILY GORT FCR DISFCSITICN OF THE CHARGE AT
THE DISCRETICN CF THE SOLICTTCR.THE APFLYCANT VAS SIXTEEN YEARS OLD WHEN HE
QIPMITIED THE CRIMES FCR WHICH HE V&S TNDICTED AND THE CRIMES OCMMETTED WERE
QASS £,B,C (R D FEIONIES. THEREFCRE, GENERAL ' SESSIANS QURT HAD JURISDICTTQN.THE
DECTSIQN TO FEMAND THE CASE TO FAMILY QUURT WAS WITHIN THE DISCRETTCN OF THE
SOLTCITCR'S DISCRETICN.

See Appendix pece 500 cleim five jurisdiction claim addressed
under sixth émencment énelysis in PCR Orcer deted Aucust 18,2003
filed Aucust 20,2003.See Fn4 PCR Counsel filed & Notice of

4ppeel in this Court which became finzl Aucust 8,2005.See Fn5

Petitioner filed @ SCRCF Rule 60(b) motion deted MArch

22,2015. The crounds reised in the petition to the Cour: wes:

(1).. PR COM¥| action aonstituted Extrinsic freud ypon him and the court
(2).. Due to KR consel aonduct he wes Geprived his first amencrent richt
to petition the state and ocowrt for redress of arievance
(3).. Fetiticrer wes deprivec his ane full bite at the apple as
those similarly situeteC in violation of his
fundamental richts.

Frd Due to BR Counsel  inadequately raising the “urisdiction claim Gordon's constitutionel
chellerce to §20-7-6605(1) wes excluded and ves rot addressed in the order of dismissel.
FnS This is rot &1l of petitioner's filinc history on the Surisdiction claim and history on

his crimingl cawiction.



Before the Respondent could respond to the Rule 60(b) motion
Honoreble John C. Heyes,I¥T issuecd é&n orcer cenyinc with

preiudice on the b itioner ¢id not file his motion within

o]
mn
bt
n
e
1)
ot

reezsonéble time. Orcer ceted Epril 20,2015 filed &pril 24,2015.

&
See Fné€

6 The Respardent in e letier ceted Arxril 24,2015 eCdressed to “uke Deniel D. Hell irdiceted
this case hes been fully acudiceted,Cordon hed a second post-cawiction heering anc does rot
intend to respord tc Gordm's motion becsuse it wes not file€ within e reesareble time aré asked
the court to restrict Gordon from fubre filine to prevent frivolous ard ahusive filinc.

Xe Apendix Pase 54



The lower court erred when it found petitioner did not file his
Rule 60(b} motion within & reesoneble time uncer Rule 6C(b)

when he asserted & Odom v. Stete,523 S.E.2d 753 (1999). cleim.

The lower court founé petitioner éid not file his motion
within & reesonéble time uncder Rule 60(b} SCRCP. See Orcer
Eippencdix pace iia Petitioner evers this finding is inconsistent
with Odom end is controlleé by en error of lew where this court
helé in Ocom the "cne veer stetute of limitetions reqguired
by-S.C. COde Enn € 17-27-45(e&),does not epply" to petiticner's
"belated appeéel cleim.This seme principle &pply to SCRCP Rule

60(b) motions when Odom is asserted for the besis of reopeninc

n

the post-conviction Z“udcment beceuse he wes deprived his

h

ot
(a2

1]

epple" es those

o1

procedural richt to "[clne full bite
similarly situeted pursuent to Ocdom. Thus &t pege three (3}
of his motion he ssserted & cround under Ocom when he alleceC

"PCR counsel's conduct deprived him of his one full bite at

the apple &s those similerly situated", when she in the middle

of the record without his consent "[wleived" his juriscdiction
cleim thet wes emenceé¢ to eéssert & constituticnel chellence
to § 20-7-6605(1},which in fec prived him of his "one full

ived judiciel enc appelleate

T 0
[

bite et the epple where he wes de

review on the cleim.

However, this court heas never held Odom &apply to & situetion
&s in the cese sub “udice nor have this court ever held Odom
could not be esserted on & Rule 60(b) motion to reopen the
PCR'juéqment where the FCR ipplicent had an eppesal, but wes
not efforcdec¢ his full bite &t the epple due to FCR counsel
inedequetely reisinc the cleim thereby cdepriving him ZJudiciel
andé eppellete review on that perticular cleim. Fetitioner é&sserts
his Odom cleim thet he wes deprived his full bite &t the epple

cen be reised on @ Rule 60(b} motion beceuse he's attecking

3.




e zné not the conviction or sentence.In Winestock,

*he procecure

3 : : AY
340 F.38 st 202-207 the court helé & motion under Rule 60(b:
directly e:zteckinc the prisoner's conviction or sentence will

usuelly emount to & successive epplication,while & motion under
Rule 60(b) seekinc & remedy for some cefect in the colle terel
review will cenerelly be deemed ¢ proper motion to reconsider.
Fecerel Rule €0(b}.
in “he instent cese petitioner is noi etteckinc his
e

conviction or senternce, S

durinc :the course of his post-convi

c
thouch his ceése is inoppesit then Ocom,his cése ie some whet

ntire peost-convicticn beceuse counse o
en eppeel et his reguest. However,in the insient cese peiiticner
wes Ceprived "jucdiciel end eppellete"” review cn & perticular

meritious cleim he ecked his counsel to present thet wes &thechec

S

[

to his "oricinel &end emendec" epplication,but insteed counse
"weive@" the cleim in the midcdle of the record without his

consent,hovever ,beceéuse Gordon was cdeprjved “udicial en
eppelleate review on & meteriocus cleim,he sit in the sem

~het of Ocdom end Austin v. Stete,40% S.E.2d 385 (1©91) &nd

beceuse his "one full bite et the epple" come with him hevinc
thaet péerticuler cleim eciudiceted in the lower court ené 1if
he di¢ not receive ¢ fevoreble rulinc,he could have eppeeled
to the éeppellete court under S.C. Cole anrn §£17-27-80-100 Austin
Therefore,becezuse Gorden sit in the seme position es Cdom endc

Zustin his beleted eppeel on his “urisdiction cleéim thet wes

emendec to essert & constitutionel chellence to £20-7-6605(11,

ithin ¢ reescneble

~
-
{
3
o
it
(]
(0]
jon]
€
()
“

does not recuire him filinc
time under Rule 60(b} or the stetute of limitetions.Therefore-

“he lower courit erred.

Pl Fetiticrer's Qdaw cleim is rot successive uncer {27-27-C0 beceuce be is rot ettackire e
caviction or sentence.See S.C. Qode A 817-27-20(e M(1)-(6) A1-Shebezz,527 S.E.2C et 749
vhere this court held (Tn Generel ,FR is ¢ proper everve of relief "loinly" vhen the
gplicant mants & "collatersl ettack chellercine the velicity of his cowictian or senterce.

I'l

9.



This court should exercise its oricinal fjurisdiction because of
the unusual procedurel history of the underlyinc criminal metter
end pot-conviction mstter end determine if Petitioner is entitled

o have a second PCR urder §17-27-90

In the instent case petifiqng::was sixteen yeers of ace taken into custody
where the police found probeble ceuse he had violated the criminel laws
of this Stéte.See Appendix pages 44 line 16 throuch page 45 line 23 (Charles
Cebin testimony) peages 283 line 13 throuch page 284 line 11 of eppendix
(John Thickens testimony) with paces 342 line 14 throuch pece 343 line 4
(which demonstrate the police orily found probsble cause to teke Gordon into
custody end charced him epprox 6 to 8 hours after beinc teken into custody).

However,upon tekine Gordon into custody Femily Court

exclusive orjacinel djurisdiction attached pursusnt to S.C. Code

Ann £20-7-7205(&)(supp.1998) Titled "Teken into Custody",which

stetes in relevent part:
When & "[clhild" fourd violetirg e crimiral lew or ordirence is teken into
iy, the teken is rot en arrest. The jurisdiction of the court atte

fram the time of teken into custoedy.

See Fn2 Once the Jurisdiction of the court attaches,the cenerel
rule is thet it will not be ousted by subsequent events. This
is true even when the events ere of such & neture thet they
would heve prevented jurisdiction from ettechine in the first

instance,Butler v. White,95 S.E.2d 496 (1958)(Jurisdiction

,once acquired,is not defeated by subseguent events,even though
they ere of such & cheracter &s woulé heve prevented jurisdiction
from attechinc in the first instence);Kinross-Wright v. Kinross-
Wricht,102 S.E.2d 469,476 (1958)(seme).

Zpplyinc this principle to the proceeding &nc the instent

case it is apperent family court ecquirec Jurisdiction over
the subiect matter of the proceedincs &nd Gordon's "[plerson"

cs thosce "similerly situated" less then seventeen years of

Fn? Petitioner should heve been &fforded & detention hearing
within 48 hours sfter beincg teken into custody é&s those
similerly situeted pursuant to S.C Code Ann £20-7-7215(a)
supp.1998).

10.




ece found violetinc & criminel lew tekern into custody &nd or

less then seventeen veers of ece cherced with e cleéss A,E,C

or D felony &= definec¢ in section 16-1-20, where the lecisleture

heés helé the court will ecquire “uriscdiction upon teken of

“he "child" into custedy.$20-7-7205(a),supre.

Fetitioner eésserts the Respondert cénnot rely on S.C. Code
Ann $20-7-6605(1)(supp.1998) Titlecd Defined "[Clhild" stetutory
to [olust femily court exclusive oricinal -urisdiction without
first obteinc en crder from femily court.fee FnZ Fursuant to
€20~7-6605(1) plein &endé orcdinery meeninc Cerdon was & "[clhilag®
"similerly situeted"” lese “hen seventeen veers of

4

&s thcee

ece until "[CHARGED!" with & cless %,E,C, or D felony es cefined
in section 16-1-20.See Fné4Therefore,pursuent to the "Rule of
Lenity érnd Fenel Stetute"” doctorin fections 20-7-7205(c),20-

S

7-72150e,20-7-6€05(1) enc¢ 20-7-400(z) &nd (3} (supp.1 98} Titled
"Exclusive oricginel Jurisdiction of femily court”, must be
construecd strictly aceinst the Stéte end in fevor of Gordoen.

See Williem v. Stete,410 S.E.2G.563 (£.C.1991)(When & statute

is penel in nefure,it must be cons:rued strictly &sceinst the
stete &nd in fevor of the defendent).
ré. .Worcs in & stetute must be civen their plain erd ordinery meanino without
rescrtire fo subtle or forced carsructian to limit or expend the
stztute's operetion.epstein v. Coastel Timber CQo,711 S.E.2¢ 912,917
(2011} . Therefore, the court's ere bougd o cive effect @ the

expressed intent of the lecisleture.Thus,we mist follow the plein erd
urerbicuous lencuece in & statute end heve no richt to irpose erother

mecnire.Crier v. 2MIE of S.C.,7rc, 725 S.B.2¢ 693,655 (2012].

M2 Fursierns to $20-7-6605(1) "Child" mezns: "[Clhilc" mesns & person less then seventeen yeers
of ece. "Child" does not mesn & person sixteen yeers of ece or clcer who is "GHARGD" with

2 cless A,B,C, or D felony as Gefired in section 16-1-20 or & felay which provide for & rexinum

)Le,rm ‘F fmprisorment of fifteen yeers or more.However, & persan sixteen years of éce who'ere

cherced with & cless A,B,C, or D felany as define¢ in section J6-1-20 or & felany which provice

for & meximum term of inprisarment of fifteen yeers or more ney be remenced to the family cart

for dispesition of the cherce et the discretion of the solicitor.

H



Fetiticner esserts beceuse he wes not cherced with ény

criminel offense upon beinc teken into custody in thet any
embicuity in the Children Cocde cf Lews musi be construed in
his fevor pursuent to the "rule of lenity" in conZiunction with
{20-7-6605(1}) beinc pernel in neture end must must be construed
strictly eceinst the Stete,end in fevor of him,he must be
considerec¢ ¢ "[clhild" end ¢ "[plerson" uncer femily court
exclusive oricinel “urisdiction &s those "similerly situeted"

less then seventeen yeers of ece found violetinc & criminel

law &nd teken into custody,end before he could lewfully pleed

cuilty in General Sessions Court as en adult,Femily Court [must]
heve [first] relinguished its exclusive originel jurisdiction

over Gorcon's "[plerson" pursuant to State v. Enclend, 245 S.E.2d

608 (S.C.1978)(Defendent wes & person under femily court
exclusive original jurisdiction &nd since Zjurisdiction he&d
not been relingquished in fevor of another court under eppliceble
etetute,thet section stetes thet...such person shall be deelt
under §14-21-620).See Fn5

Thus,beceuse femily court never reljnéuished its X (lusive
oricinel -urisdiction over Gordon'"s [plerson in which it ecquired
jurjsdiction.over the subiect matter upon tekinc Gordon into
custody,Generel Sessions lecked subjiect metter Jjurisdiction
end “uriediction over Gordon's person to &ccept his cuilty
plez,therefore, the cuilty plee judgment is & "nullity void

ab initio" pursuent to State v. Encléend,supre. See Fn

m5. .§14-21-620 ves repesled ard §20-7-400 wes in effect when Gordon wes teken into custody

end plead cuilty,vwhich provide in relevent pert: (A) Except as otherwise provided herein, the
court shell heve exclusive oricine]l “urisciction end shell be the sole court for initisting
acticn: (3} Concernine eny chilé seventeen yeers of ece or over,livirc or foud within e
cecorephicel limits of the cowrt's “urisdiction,elleced to heve violeted any State or Local

lew or Ordirerce prior to hevina becane seventeen yeers of ece such perscn shell be Gezlt with
uder this depter releting o childrens.

Fh. .Gorcon: elso esserts his cuilfy plee “udcrent is e "nullity void &b initio" beczuse he wes
rot proviced with "btice of initistion of juvenile proceedirc,besrire,Full investicetion,counsel
,8ccess o meteriels aonsidered by the caurt end a stetenent of reason es thoee "similerly
situated” less then seventeen yeers of ece cherced with & cless A,B,C, ar D felay &s cefined

in secticn 16-1-20.1n violation of Garden's fundementz] richt to due process end equel protection
of the law under Art J1.,£3 and the 14th amerdrent of the United Stetes Constitutian.

(d,




Assuming erouendo £20-7-6605(1),20-7-7205(&a),20-7~-7215(&)
znd 20-7-400(&) &nd (3) is not embicuous ancd penel in neture
and must not be construed strictly aceinst resondent.Petitioner
esserts Generz] Sessions lacked subiect metter Jurisdiction
and~jﬁrisdictjon over his person in ecceptinc his quilty plee
ené sentencing him to a Eérﬁ‘of‘forty yeers imprisonment due
to §20-7-6605(1) beino unconstitutionsl under the due process
znd equal protection cleuses of the l4th smendment of the United
Stetes Constitution end Art T.,¢(3 of South Ceroline Constitution.
Section 20-7-6605(1) is erbitrary and unreasonable beceuse
it arbitrarily "lelxclude" (sixteen) year old children charged
with & class &,B,C, or D felony &s defined in §16-1-20 from
the definition of beina & "[clhild" or & "[plerson" under family
court exclusive originel jufisdiction as those "simierly situated$

less then seventeen yesrs of age charced with a class A,B,C,

or D felony &s defined in §16-1-20. This is inconsistent with

rudimentery demends of Ziustice and renders the provision "[v]oig"
end constitutionally defective &s there is no justificeation

for sinclinc out (sixteen} year 0ld children charged with with

a cless A,B,C, or D felony by excludinc them from the definition
of @ "child" &end.s "person" under family court exclusive originel

jurisdiction &s those "similerly situated" less then seventeen

yeers of ace cherced with & cless A,B,C, or D felony &s defined

in €16-1-20. Thus in violstion of the equal protection end

due process clauses under S.C. Const Art 71.,§&2 and the ]14th
amendment of the United States Constitution,as well in violation
of Gordon's fundementel richt to equel protection &né due process

of lew.See Lonc v. Robinson,316 F.Supp.22 {(1270) where the

court found & si

iler stetute unconstitutional.But See Berbier

m
v. Connolly,113 U 27 (1885)(A11 persons similerly circumstance

S.
‘shall be treasted elikej):Merley v. Kirby,245 S.E.2d 604 (5.C.1978)

(Seme}.

Petitioner asserts this unconstitutionel provision deprived
the York County Grend Jury &nc Generél Sessions of its subject
meétter Surisdiction and ijurisdicticn over Gordon's person as
¢ metter of constitutional lew thereby renderino his indictments
&nd conviction & "nullity void ab initio" and should be veceted

13

de fure.Enclend.




ce thet

toto

The petiticner esk this court to teéeke jucdiciel not
ir the instent cese he e¢ttached to his "oricinel &nd emenced
spplicetion" the -uriscicticn cleim érnd constitutionel chellernce
to £20-7-6605(1Y,however,FCR counsel in the initiel review
colleterla proceecinc et eppendix pece 444 line 15-24 in the
miédle of the reccr¢ "[wleived"” Gorcdon" stetutory richt to

t his “urisdiction (lasm  &nd censtitutionel chellence
(1) uncder £.C. Code &nn ¢ 17-27-80 es those
erlv sizueated enc "[wleivecd” Gorcdon's Zurisciction cleim
5

c
onstitutionel chellence ro sgecticon 20-7-6605(1) withcut

T

his consent.See Fnt Its cleer Gorden ¢ic¢ not weive his stetutory
r r- his cleim end neither ¢ic¢ he volunterily,knowinc
end intellicently wveive his cleim under section 17-27-90, rnor
dic¢ he weive eppellate review on the cleim é¢s the recerd
demonstrete counsel informecd the PCR cour% thet Gordon esked

her to present the cleim.See Zppendix pece 445 line 22 =hrouch

peéce 446 lire l.See fn7

Rrthermore, FCR counsel's ecrecious aonduct elso Ceprived Corcan his fundemeniel richs o

petition e court end the Stete of South Gerolire for e recress of crievence.See Thare v.
Bailey,846 F.2¢ et 244 (4th Cir.1988)(The petition cleéuse of
the first amencdment éuaranteed "the richt of the people...*=zc
petition the Governmert for & redress cf crievence." Historicelly
in the 1689 Bill of Richts exected from Williem end Mary, the
richt to petiticn is cut from the seme cloth es other cuerentees

of [the first] emendment.mcDoneld v. Smith,472 U.S. 482,105

S.CT 2787,2789-90 (1985). Fetitioner esserts he should not

be bouncd by PCE counsel's ecrecious conduct pursuent to United

Fr& Petitioner evers FCR counsel 's ecrecious oondue™ Ceprived him of his frdemeniz] richt to
Cue process érd equel protection of the lew urder S.C. Cost rt 7., €2 erd the 14th
Arercdrent of the United Stetes Oorst.renely (Corcan ves Ceprived the goportunity ho be heard ‘Pu\‘\}
es those similerly siuetec)
tawd
7 Fetitiorer esserts the FR Cowrt foo feiled es & mether of corstitutiarz] bo dblein ¢ knowire
~olunzry erd intellicent veiver on the record parsient o Roddy v. Stete, 526 S.E.2. 421

(S.C.ZOOF}.
’ 14,



ew in Bumphrev v. Y S.ct.1048
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ed
(1972} ({The weiver of & Stete court remedy must be the procuct
0f &n uncderstendince end knowinc cdecision by the Pervriener's
himeself,who is not necesserily bouné by the cecision or cdefeult

of hie counsel.

Jt's cleer peftitioner wes deprivecC pcst-conviction remecy
cn his cleim,Ceprived his cne full bite % the epple,cCeprived

ER

eppellete review on his cleéeim,cdeprived the richt Zc petition
the court enc Stete forve recdress of crievence,

end deprived the richt toc be heerd &s those similerly situstec
¢t *he hends of counsel. PCE councel's performence cleerly

with Rule 71.1. Whitht

[4]]
bt
(-
™

c system hes feiled Gercon

[

ntl

he
‘¢ it wcoulcd be cruel &nc¢ unusuel punishment under the Eicht

o

r
emendment %o deprived Gordon “ucdiciel review end appellete

review con his cleéim due to counsel's ecrecicus performence.
Thise court in Aice,400 S.8.2¢8. &% 294 (1921) helcd,when =the

cefenceéent eénd where to cortiriue

<
I'h
n
Yot
[
m
g
n

the cdefendent's imprisormenit withcut review wculé emount to

Stete,287 S.E.ZC

& crces miscerriece of “ustice.fee Buhtler v. ~ete, 287 S.E

&7 (1280} =he% & successive FCR cen he obteinec¢. Fetitiorer's
it into Zhis nerrcwv exception.éice.

Furthermore,pe:itioner esserts pursuent to the miscerriece
cf “ustice exception petitioner shoulc be excused¢ of eny

.

procecdurel end tZime bers where cone cof the most conpelli

rc
miscerriece of -ustice =it before the cour: where (1)} ECE cocuncel

L

commiktied consiructive ex:tringic freud upon him endé the cours, (2
weived petitioner's stetutory richt uncer $17-27-90 tp present

hi

\

re
cleim in his oricinel &nc eémencded epplicetion,(3) ceprived

F.n
Kol
)

petiticner eéppelléte review on & meritous cleim, (4] wveived

[N

nc hi

et
’.—_j

petiticner's “urisciction cleim without first consult
end then presented & sixth emendment cleim to the ccurt thet

wes tctelly in contredictory with the Zurisdiction cleim

he ¢sked her to present to the PCR court endé (5) deprived Gordon
“he opportunity tc be heerd on his cleim endé (6) deprived Gorcon

his richt to petition the court end the Stete of South Ceroline

ce
for & redress of crievence on that perticuler cleim.

i3
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e it wes very imporient thet FCE Courncel
h

6]

es L

isted petitioner in protectinc his stetutory richt to Prasent
his cleim end consti:-utionel richies enc¢ help him freme his
ercument ir the richt formez to echieve the épproprictfe revi
bv the ccocurt vhere his Jimited 7.0 of €68 ernd¢ reecinc level

&t & third crede level wes mecde ewerre %0 her in thest petitioner

evyers in preperinrc his pest-

Yuud

=
0
=
N
o)
[
[ )
g
)
o

received help £ e
convicticn., Thus petiifioner =i% in ihe cseme pcsition thet o©

urt sheculd

0

Cese v. Sktehe,28¢ S.E.2G6 417 (1¢82).Therefore, this ¢

cure this menifest inZust end miscerriace of “ustice &nc¢ recpen
the FCR “udcment &end or c¢rent petitioner e cecend PCR pursuent
to Ccom enc 17-27-50-100 so Gordon cén receive hi procedurel
cne full bitze ¢t the epple" where FCR counsel

y reisec¢ his “urisdiction cleim.

The lcuwer ccur: erred vhen i found petitioner Cic not file his
Fule €C0(b’ moticn within ¢ recconéble time where he presertec
relieble evicdence the freud vpon him end the cour:i hed recenily

ceme tc licht end thei he ectec well within cue cilicence in

Cisceoverince the freud in licht of his limited 1.0 in thet he heve

been ccneistently pursuinc his richte enc filed his motion within &

rezscneble %ime efter ciscoverinc the freud

‘The lower ccur* found petitioner ¢id not file his motion
within & reescreble time pursusnit o SCRCPF Rule 60(b).fee Orcer

Appendix pece 5§) This firncdinc is errcneous e¢s ¢ metter of
lew where the petitioner assertec¢ on pace 7 of his moticn end
pece 57b of the eppencix thet "extrinsic freud upon him &nd

the cour:" hecd recently ceéeme 2o licht when "no" ccurt would

ediudicete the cleim on the merits he ecsked counsel to present

S

to the FCR court.fee fn8 the petizicner did not cdiscover the

r8 On Jervery 2,2014 the petitiarer filed & petitian in this court prstent to Rule 245 erd
this court dismissed Fexuery 24,2014 end on Decenber 20,2013, the petitiaer filed & notion

o vece te/iithdrew voic cuilty nle: in the Generel Sessions caxrt end Juce Ifyes,'.TT
instnucteC the clerk of cour: to plece the moticn in Gordon's Gererel sessions fiiefee

Exhibit (e} etrzched to the Rule 60(b) motian enc pece &7 of eppercix (letter fram clerk;.
1.
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~he ccurt until "lelfter

vrit of mendemus in

r
thic court dismisseé his

“uéce Heyes &nd

which

Gordon filec

hie motion within (14) monthe &fter this court's lest rulinc.
The reesonehle 4Zime becin eéftfer Corden cdiscovered the freud
upori him end the court. it leést one cour: hes ruliec the
reasoneble time cdoes not becin until "efter" discovery cf the
Dunilep,306 S.C. 491,464,413 S.E.2c 15,17

mistake.See Colemen v.
( 2Y(¥Whether mction ves mece within €

‘+thin the socund cCis

te

o K.
r [MiscKe (S

nothinc in

—

unreesonebly deleved f£ilinc his moticn

8

freud upon him end =zhe ccurz. On the contrery,

show zhet
-3

tpen him enc
13

1.0. of 6&

time efrter ciscoverinc Zhe

lichz of his limitec

[
™

¢t & “hird crece 1 . Petitioner esserts he

0]
-

e

,.‘
v
-y
m
+h
]
m
-
o

cue c¢ilicence in discovering upor:

by consistently pursuinc his rich=zs in &ttt

“he court.See Rule

511 - 57e.

the peti

the fraud upon him end

appencix neces

Metter of fecx tioner recuesi :thi

“ucdiciel notice to =he feckte of

N
4

ower court of peifiticner's limited

third

204

level et ¢

205

tion with cu

See eppercix line 4 thrcuch line 22

Venn testimony! in con-unc

eppencix peces 474 line 21-22 and pece 475

cleer &nc convincinc evidence cleerly

"[ilcorent" of the fecte on ' this

upon him &nd the court curinc the FCR heerinc

PCR judcment wes entered,especielly wvhere its
| PCR counsel cuestionecd Gordon e¢s to whether

1l of his cleime end he enswvered {yves).See
line 5 throuch pece 456 line 2. But in ectuels

17,

recgsorn
C

the reccrdé thet incice

fijlec wi

him en
empt
60(b

[N
n

the evicence ¢
T.0. of EE &nd¢ re

crecde level,with him beinc very

ilty plee tes:

~ime efter

cf the

able

Ficn

ces petitioner

efrter discoverinc the

the record
thin & reecscneble
the court,

&I.C reccine level
well

the cour:

T

within

e
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r)l

“o discover

; mo:tion peécec
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€
het wes preser
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[{a)

succestiblie,

{Doctor Jonethen

imony &t

line 18-20. This

demonstretes Gorcon wes

extrinsic freud
enc efter -he

on the record

she hed reised

Appendix pace 455

ty FCR counsel




FN

q

hed alreedy "[wlaived" his cleim in the micddle of the record
without his consent eéné then insdequetely reised it as & sixth
amendment cleim &% enpendix 444 line 15-24. This solid evidence
show exectly whet cuilty plee counsel é&énd Doctor net
testified to ere true &ndé cocrect.

Petitioner esserts the lower court mece & menifest error

when it disrecarded the credible evidence irn the record of

Gordon's T.Q &nd reedincg level in considering whether he filed
his motion within & reesonable time,cdisrecerded Gordon filed
his motion within & reescneble time after discovering the freud
upon him end the court,cdisrecerded the fect Gordon has been
consistently pursuing his richts &ené disrecarded he ected well
within cdue dilicence in discoverinc the freuc upcn him &nd

the court. The Orcer of dismissel is controlled by error of

lew and besed upon factuel conclusion which is without

evidentiery support.Thompson v. Hemmond, 382 S.E.2d 900,902~

903 (198S%).Therefore, the cecsicned errcr reuires reversel of
the lower court's -ucdcment to cure & cross miscerriece of

“ustice.See Fn%

Judce Heyes Cic¢ nof heve the euthority to issue en order in the
instent cese where he sicned & order previously in the cese

recusinc his self end chencinc venue to Richlend County

In PCR heerings,e jucdce shell upon motion,recuse himself
or herself if he or she wes the judce who presided &t the cuilty
plee,criminel triel,or probstion revocetion proceedinc for

vhich relief is beinc¢ soucht.Floyd v. State,303 S.C.298,400

S.E.28 145 (1991). However,iudce Heyes wes the cuilty plee
“udoe in the instent cese and hes previously sicned en order
in this cese chencinc venue cue to Con¥l\c+G with the -udges

in the Sixteenth Circuit. See sppendix page 5§ . Thus this

Petiticner esserts when PR consel iredequetely relsed his “urisciction cleim,she oamuitred
arstructive fraud yoon him end the court,because he wes Ceprived the ogporfarity o be fully
heerd an his claim, in which the responcent prepered the order to stete Generel Sessians hed
qurisdiction under the very statute he esserted wes unoonstitutiorel.

P9 (8.




i1l seeking review

remein laew of the cese becsuse Gordon ere st

under the seme case number he sicnec¢ indicetina he wes & conflict

of interest in. Therefore,he wes without the suthority to issue

en order in this cese in violetion of Flovd. The Order is

controlled by an error of lew end should be reversed.

Conclusion

Tt is respectfully asked thet this Honoreble Court crent

writ of certioréeri to enswer importeant guestions of lew

enc crent petitioner & seconé¢ PCR in the interst of Zjustice.

o
[
m

This_J) day of June,2015 /ﬁl,,j;w ijj,fo

Antonio Gordon, #259798
Kershew C.I. Oeck B Room 46
4848 Goldmine Hwy
Kershew,South Ceroline 29067



Entornio Gordon,§#259798
Kershew C.l1. Ock B Rcom 46
4848 Goldmine Hwy

A

Kershaw,South Caroline 25079 EE(ZEEE%J%ZE:ﬁ
June ,2015 o eas
une g U 25 205

RE:Antonio Gordon v. Stete
Appellete Case No.:2015-001014
Lover Court Ceése No.:2000CP461414

'8.C. SUPREME COURT

Deer Clerk:
Please find enclosed my explanstion pursuant to Rule 243(c)
and petition for writ of certiorari with appendix. the

opposing counsel has been served with the same. Thenks.

Ut Mol

Antonio Gordon, 259798
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