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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' "NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON )
CENTENNIAL CASUALTY CO., INC., CASE NO.: 2009-CP-10-6577

Piaintiffs?

.
N

E ’ - VS,

WESTERN SURETY COMPANY, d/b/a
CNA SURETY,

Defendant,

~ d/b/a CNA SURETY,

E , ' Defendant/Third-Party Plaintiff,

VS.

CHARLESTON AUTO AUCTION, A3
AUTO CENTER, LLC and WYLIE
MICKLE,

)

)

)

)

)

)

)

)

)

g
WESTERN SURETY COMPANY, )
)

)

)

)

)

)

)

)

;
Third-Party Defendants. )
. : )

ORDER
% ' ' The purtjes have sixbmitted a stipulatiox; of facts, legal memoranda, and exhibits in
| this action, and agree that the case is ripe for a decision. The Court has rgs.vie\;/ed the
briefs, exhibits, and relevant law, and rules as follows.
| FINDINGS OI"«‘ FACT
1. The Dealer Bond ‘Statute
South Carolina’s licensing statute for motor vehicle dealers requires a surety i)ond

under S.C. Code § 56-15-320(B) (the “Dealer Bond Statute™). The Dealer Bond Statute
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requires motor vehicle wholesalers or dealers to obtain a bond in order to, inter alia,
-indemn_ify: :
for loss or damage suffered by an owner of 2 motor vehicle, or his Jegal
© representative, by reason of fraud practiced or fraudulent representation
made in connection with the sale or transfer of a motor vehicle. by a
licensed dealer or wholesaler or the dealer's or wholesaler's agent acting

for the dealer or wholesaler or within the scope of employment of the
agent or loss or damage suffered by reason of the violation by the dealer

or whol‘esé'ler or his agent of this chapter.
Id. (emphasis added); The statute allows that “An fautomobile] owner or his legal
representative who suffers. the loss or damage has a right of action against' the dealer or
wholesaler and agfcii'nst the dealer's or wholesaler's surety upon the bond and may recover
damages as provided in this chapter.” Id. |
2. Charleston Auto Auction and A3 Auto Center
The undisputed evidence shows that Charleston Auto Auction is a wholesale

auctioneer that facilitates the-sale and purchase of automobiles among dealers. Centennial
and Charleston Auto Auction have submitted an affidavit and accompaﬁying documénts
'ipdicating that Charleston Auto Auction acts as the agent and legal representative for the
dealerships in the transactions; collects and conveys the funds for the automobiles; and
~conveys (but does not assume) the title to the automobiles between the parties. See Pl.
Mot. at Ex. 2 § 3 (Affidavit of Laura Taylor.).

. 'i‘hat evidence shows that, before Charleston Auto Auction will facilitate the sale
of an automdbile to or from a d_céler, dealers on both sides of the .transaciibn must enter -
into a i)ui'-chase and sale agreemen-t ;vith Charleston Auto. Auction, which makes

Charleston Auto Auction their legal representative in the transactions. Jd. g4,

Page 2 of 8 -
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The undisputed evidcm.:c also shows that A3 Auto Center is an autor;xobile dealer
in South Carolina. In March 2008, A3 Auto Center purchased three autofnobiies using
Charleston Auto Auction: a 2006 Dodge Magnum; a 200] Oidsmobile Aurora; and a
2006 Ford F250 (collectively the “Vehicles”). A Plus Auto Sales; Priceless Automotive,
and Automotive Rentals, Inc./AR] Fleet Ltd (collectively the “Selling Dealerships™) each
sold one of the Vehicles, Id, 1{5 Both the Selling Dealerships and A3 Auto Center made
Charleston Auto Auction the “middle-man” auctic;neer. 1d 9 6. Pursuant to th‘e_z ‘Dealer
Bond Statute, A3 Auto Center obtained & Bond from CNA Sur;ty-unde; the Dealer Bond.
Statute. See P1. Mot at Ex. 7.

| A3 Auto Center paid for the Vehicles with worthless checks, causing at least
£35,305.00 io damage to the Sglling Dealerships.-'Pl. Mot. at Ex. 2 99 7-8 (Affidavit of
Laura Taylor).
3. Charleston Auto Auction and Cer.ntenniat’s Dealer Bond claim’
Charleston Auto Auction, as the Sellmg Dealerships’ legal representatlvé seeks
reimbursement undcr the Bond for A3 Auto Center’s worthless checks. The undisputed
- evidence shows that Plaintiff Centennial insured Charleston Auto Au_ction against such
losses, and has repaid Charleston Auto Auction on those claims. As the legal subrogee of
Charleston Aute Auction, Cegtennial has the right to p?oceed in the place of Charleston
Auto Auction in this matter. Centennial has made demands on Defendant for payment
under the Bond, which CNA Surcty has rejecteld, See PL. Mot. at Ex. 8 (denial letter),
CNA Surety’s primary argument is that neither Centennial nor Charleston Auto Auc.tic-m‘

1s the “owner” or “legal representative” as required by the Dealer Bond Statute. See id.

Page 3 6f8
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This is a legal issue of statutory interprc;tation, and is ript’; for the Court'to rule on as a
matt;ar of Jaw. |
CONCLUSIONS OF LAW

i. “Legal Representatlve” under the Dealer Bond Statute

" The pnmary issue is whether Charleston Auto Auction {or Centennial as its
subrogee) is a “legal representative™ under the Dealer Bond Statute. The Séuth_'Cérolina
Supl"cmcl C:ourt has stated:

Whén §56-15-320 1s read in it;s éht{rcty,, it 15 Clear the }egislafure intended

to provide only the owner of a motor vehicle, or the owner’s legal

representative, with a cause of action against the surety on a bond issued
pursuant to that statute.

Mid-State Auto Auction v. Ahtman, 324 S.C. 65, 69 476 S.E.2d 690, 692 (1 996)
(emphasxs added)

Each vehicle’s Bill of Sa_le’méde,_Charlcsto}l Auto Auction the .sell'cr and buyer’s
“legal representatfve” by stating: “Seller and Buyer cach appoint Auction Company as
.their apent and legal rej)rescntx-itive, for the-pu.rpose of processing this transaction
through Auc—h-c-)n Company ” PL Mot at Ex. 3 {terms of Purchase Agreement and Bill
A of Sale (p. 4 _para. 2); emphasis added) Pl. Mot. at Ex. 4 (title clerk authorxzanons) cf
McNeill ;- _Z;.';c—mc Storage Batlery Co . 96 S E. 134 135 (S.C. 1918) (agency ’
;e}atlonshlp may be created by contract);‘Love v. Gamble, 316 S.C. 203, 213, 448 SE.2d
876, 881 (S.C. App. 1994) (citing McNeill ’fo‘r the legal rule that “If provisions of contract
make it one of agency, it is immat;arial by what names the parties call thcmselve's in the
. contract™; Stare ex re[ Meleod v. C & L Corp., Inc '280 S.C. 519, 313 S.E.2d 334 (Ct.

App. 1984) (an mdppendent contractor can 1 also be an agent; the two are pot mutually

exclusive.) The term “legal representative” is commonly understood to mean “one who

Page 4 of 8
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stands in place of, and represents the interests of, another. ... .” Black’s Law Dictionary
896 (6th ed. 1990).

| In this matter, the.Court finds thai Charlestor Auto‘ Auction (and Centennial as its
sgbrogec-‘) was the legal representative under the Dealer Bond Statute for the purposes of
the transactions. In addition to its explicit designation as “legal representative” in the
rglevan,f contract (see Pl. Mot. at Exs. 3-4), Chari;:smn Auto Auction acts as the
dealerships’ representative and agent in the transactions it facilitates by .(among other
things) collecting and conveying the funds for the automobiles, and by conveying (but
not assuming).the title for the automobiles between the parties. P1. Mot. at Ex. 2 34,6
(Affidavit of Laura Taylor). These facts qualify Charleston Auto Auction and its
subrogee as a “legal représentativ‘e” for purposes of the Dealer Bond Statute.

CNA Surety’s primary argument is that the Dealer Bond Statute provision does
not aﬁply wherrfraud is committed in the purchase 6f 2 motor vehicle. See Def. Mot at
pp. 2-3. This argument is based on a sentence in Connecticur Indet.nni!yvCo. v. Burdette
. Chijs;ler Dodge Corp., 317 S.C. 406, 453 S..E.‘2d 902 (Ct. App. 1994), overf.'uled, Mid-
State Auto, 476 S.C. 406, 453 SE.2d 902. As an initial matter, Burderte has been
overruled by the South Carolina Supreme Court. See id. Moreover, ther sentence referred
to by CNA Surety appears in the context of a discussion of the deﬁnitioﬁ of “fraud”; in
that discns.s'ion n l"i’urdett:z, the Court of A_.pl;.:eals indicated there was no fraud because
there was a pre-existing debt. See id, at 40§, 453 S.E.2d at 904. In contrast, here there is

no dispute that there is no pre-existing debt. See PL. Mot. at Ex. 2 § 7. Additionally, the

' See, e.g.. Am. Jur. Subrog. § 61 (“Subrogation contemplates full substitution and places
the party subrogated in the shoes of the creditor. Generally speaking, the party subrogated
acquires all the rights, securities, and remedies the creditor has against the debtor who is
primarily Jiable.”) (internal citations omitted). '

Page 5 of 8
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Dealer Bond Statute’s language is broad and includes fraud “in connection with £h'e sale
or tranéfer” of a motor vehicle, as well as “loss or damage 'suffered by reason of the
violation by the dealer or wholesaler or his agent of this chapter.” S. C Code § 56-15-
320. This Ianguagc is expanswe and covers situation such as this one, where a motor
vehicle is being sold or transferred. There is no indication in the Dealer Bond Statute that
the South Carolina Legislature intended to only cover fraud by- the seller—but meant to
_exclude fraud by the purchasér—when it enacted the langnage in the Dealer Bond
Statute.
CNA Surety also argues that “legal reprcséntative” under thé Dealer Bond Statute
+ does not include Charleston Auto Auction. The Dealer Bond Statute does not deﬁﬁe the
term “legal representative,” and outside legal research shows that the definition of “legal
'representative” can vary’depcnding on the context. As discussed above, the undisputed
evidence here shows that both the selling and purchasmg dealers made Charleston Auto
Auctxon their ¢ agent and legal representative.” See Pl. Mot. at Ex. 3. In opposition, CNA
Surety points to the use of “legal representatives™ in other contexts, such as probate and
bapkruptcy, See Def. Mot. at pp. 5-6 .(citing probate code § 62-3-703 and federal
bankruptcy law). However, those exampies, are specific to specialized areas of law, and
in those cont‘\;xts the “legal representative” generally is créaléd by a-statutory definition
for purposes of the s;ﬁeciﬁc probate or bankruptcy proceedings. There is no indication-
that the South Carolina Legislature intended to incorporate ‘other statutes’ spemﬁc
"definitions (such as probate or bankmptcy) into the Dealer Bond Statute. The undisputed
evidence here shows that a purpose of the auction companpy is to transact business for the

buying and selling déalcrs. See Pl. Mot. at Ex. 2 9§ 3-6 (describing function of auction

Page 6of8
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- company in these transactions). : e e
Finally, CNA:Surety pb’ints io a definition of “wholesaler motor vehicie auction""
and stat'utox& provisions stz;ting that the auction is not the owner of a vehicle simply
because it transfers the title. Sez Def. Mot. at p. 5. Those definitions and proi(isions do
not prohib'ii an auction company from being the “legal repiesantative” of a vehicle’s
owner, which is ‘t_h‘e crux ‘of the argument here, Moreover; a primary piirpose of those
, cite_d provisions. is to prevcni‘ an auction company frbm being the owner of 2 motor
. vehicle for _purp_joées of pr'opert.y, taxation. ’fhere 15 no indication that those provision;si
affect thther an‘auction company is a “legal _representative”_under.§ 56-15-320.
/ 2. The rema‘ini'ng.e]e‘ments of the Dealer Bond Statute are satisfied.
The remaining elements of the Statute also are satisfied. Section 56-15-320(B)
requires: |
* “Loss or damage ‘;uﬁer.ed": The evidence establishes that the worthless
checks caused k-)s.s or damage. See Pl'. Mot. at Ex. 2 9 7-8 (Affidavit of
Laura Taylor). |
*  “by reason of fraud practiced or ﬁ-ada’xdent represeniation made™: The
passing of worthless ch_ecks, which is undisputed here, constitutes fraud as-
_a matter of law. Cf 8.C. Code § 34-11-60 (the givfng’ of a check where
the makcr_ lacks sufficient funds to pay the check is prima facie evidénce
of fraud, except when, inter alia, the check is given in full or par“tigl
payment of a preexisting debt); seeAalsé‘ PL Mét. at Ex. 5 (refumed

checks). There was no preexisting debt in this case. Pl Mot. at Ex. 2 17

(Affidavit of Laura Taylor).

Page 7 of 8
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*  “made in connection with the sale or {ransfer of a motor vehicle by a
licensed dealer or wholesaler or the dealer’s or wholesaler 'sagent... -
These transactions were made in connection with the sale or transfer of the -

Vehicles. See Pl. Mot. at Ex. 2 § 9 (Affidavit of Laura Taylor).

CONCLUSION
For these reasons, the Court finds in favor of Plaintiff Centennial Casualty
Company and Charleston. Auto Auction. Judgment is granted in favor of Plaintiff on the

full amount of the bond at issue.

So ordered this&’ day of élég'?dg

Judge ’Nichélson, Circuit Court
: Judge o .

Charleston, South Carolina

Page 8 of 8
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STATE OF SOUTH CAROLINA )

COUNTY OF CHARLESTON )
CENTENNIAL CASUALTY CO.,
INC.,

Plaintiff;

" ovs.

dfb/a CNA SURETY, - ’

)
)
)
)
)
)
WESTERN SURETY COMPANY )
)
).
Defendant, )
: )

IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

CASE NO.: 2009-CP-10-L0517

COMPLAINT

=]
<

.-
(o)
~

4
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2

o
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3
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Plaintiff Centennial Casualty Co., Inc. (“Centennial” or “Plaintif’), brings this

claim against defendant Western Surety Company d/b/a CNA Surety (“WSC” or
“Defendant”) based on the allegations set forth below.

1

in Birmingham, Alabama. Centennial is the.subrogce of Charleston Auto
Auctioh, Inc. (“Charleston Auto Auction”).

PARTIES

Plaintiff Centennial is an Alabama corporation with its principal place of business

2. Defendant Western Surety Company is a South Dakota corporatién with its

principal place of business in Sioux Falls, South Dakota.

"JURISDICTION

3. This Court has subject matter jurisdiction over the claims in this lawsuit under,

inter alia, Article V, § 11 of the South Carolina Cor’nstitutibn and South Caroiina

Code § 14-5-350 ef segq.

ROA 12
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10.

\

This Court,has personal. jurisdiction_ over the Defendant uncfer,. inter alia, South
Carolina Code § 36-_2~803, because Defendant transacts. busiﬁess in the State of
South Carolina, _ |
Venue is proper in this.circujt under, inter alia, South Carolina Code § 15-7-30
because, upon information and ‘belief, Defendant does business in Chaﬂeston,
South Carolina and does not rési_dg in South~éard]ina.

 FACTS

A3 Auto Center is a licensed dealer or wholesaler of automobiles in South

‘ Carélina-. '

In March 2008, A3 _Auto Center purchased three aiitomobiles: a 2006 Dodge
Ma‘gpmh; 512001 'O'Idsgnobil'e Aurora; and a 2006 Ford F250 ‘(collectively,’ the
“Vehicles”). | N : |

The selling dealerships wére A Plus Auto Salés (for the 2001 Oldsmobile
Aurora); Priceless AutomotiveA (for the 2006 Ford F250); and Adtomotive

Rentals, Inc. / AR] Fleet Ltd. (for the 2006 Dodge Magnum) (collectively the

“Selling Dealerships™),

At all relevant times, Charleston: Auto Auction was acting as the legal
representative of the Selling Dealerships for the sale of the Vchi‘clés. A
Pursuant to South Caroli_ﬁa Code § 56-15-1 0 ef seq., A3 Auto Center had obtained
a surety Bond to indemnify any owner of a motor vehicle, or his legal
representative, who may be aggrieved by any fraud, fraudulent rcprescntatioﬁ, or

other violations of § 56-15-10 e seq., which is incorporated herein by reference.

ROA 13




11. A true and correct copy of the Bond is attachéd_hereto-as Exhibit A, and is
_ incorporated _herein by reference (the “B.ond”). ' |

12. The Selling Dealerships made Charleston Auto Auction their Iegal'representative
for purposes of the sale of the Vehicles and the Bond. True and correct copies of.
certain documents evidencing this are attached hereto as Exhibit B and are
incorporated herein byi reference. |

13. Defendant is the surety under the Bond.

14. The checks used by A3 Auto Center to purchase the Vehicles were returned as
having insufficient funds. A

15. Charléeston Auto Auction was damaged ix; the amount of at least $35,305 through
the fraudulent writing })f ~insufﬁcient checks for the Vehicles.

16. Plaintiff ‘inst_lrg:d Charleston Auto Auction against the loss, and has péid on the
claim.

17; Plaintiff is the legal subroge_é of Charleston Auto Auction, and has been assigned
Charleston Auto Auction’s rights‘in this matter, |

18. The Bond gives Charleston Auto Auctibn,' as the legal representative of the
owner, the right to be indemnified and seek-reimbursem-ent under the Bond.

19. As the legal subrogee‘ of -Charléston Auto Auct{on, Plaintiff has the right to
proceed in the place of Charleston Auto Auction in this matter.

20. P!aintiff has made demands on Defendant for payment under the Bond.

21. Defendant has refused to pay Plaintiff under the Bond.

ROA 14



FIRST CAUSE OF ACTION ;
(Clmm for payment on Bond pursuant to § 56-15-320 et seg. ).

| 22. Plaintiff incorporates all allegations of the p_aragraphs above into this cause of
action,

23. A purpose of the Bond is indemniﬁcatién forloss or dérnaée suffered by an owner
of a motor vehicle, or his legal fepresentative; by reason of vfréud :px;aptiécd, or
fraudulent representation made in connection with the sale or'.t:ransfé:r of ‘a-motor
vehicle by a licensed dealer or wholesaler or the dealer’s or wholesale’s -agent
acting for the dealer or wholesaler: |

24. An oWner or his lcéal representative who suffered a loss ;>r damage has a right of
action agamst inter alia, the dealer or wholcsaler s surety upon the Bond and -

may recover damages as provxded by the relevant statutory chapter

25. Plaintiff has suffered actual loss or damage by reason of fraud practiced - ot
fraudulent representatiOn made in connection with the sdle or traﬁsfer of motor
vehicles, ‘

26. This loss or dainage fall§ under the Bond required by South Carolina Code § 56- -
15-320 et seq. | |

27. As the surety on the Bond, Defendant is obligated to pay Plaintiff for the Joss for-

the vehicles under the Bond.

a -~ WHEREFORE, Plaintiff requests that-a judgment be éntered against Defendant
on all causes. of action and that Plaintiff be a_wardedv actual damages under the Bond;
consequeﬁtial damages as pcrxﬁiﬁed by law; any special damages permitted by law; any
punitive damages pennftted by law; pre- ahd post-judgment interest; attorneys’ fees and

costs; and such other and further relief as the Court deems just and appropriate.
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Dated: October 19; 2009

. Respectfully_submitted, N
GREEN & FORD LLC
lan S. Ford '
ian.ford@greenandford.com
Dwayne M. 'Green

dwayne. green@greenandford.com
602 Rutledge Ave. .

Charleston, SC 29403 ‘
(843) 266-2628; (843) 266-2627. (facsimile)
Web: www.greenandford:.com

Attorneys for Pl aintiff
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South Carolins Deartent of Motor Veickes. | v

MOTOR VEHICLE DEALER AND WHOLESALER SURETY BOND | (Rev. 2/04)

Dealer. Number

Please rc;d.;in‘st’wc'ﬁ‘qas ot reverse sido before mxecuting bond, @Py
L BM.

BOND NUMBER _ 22887755 BFFECTIVBDATB _Quly 21, 22006  Tmve_ .. .
KNOW ALL MEN BY THESB PRESENTS: thatwe_ -A 3 Auto Center LLC
o . ) ) (Firm Nams as Licanged)
Doing business at . : . ) . .
] 2301 Maig Street, Cojumbia, SG 29201,
as Principel sad _WESTERY SURETY COMPANY o Suey

are duly autharlzed (o do business within the State of South Carolins, as Suraty, ate held nad fiemly boumd nato the peoplo of ths State of
South Carcling to indemnMy. anj: awnar 6f 2 motor vohicle, or bis legal represcutaive, who may be aggrieved by any fraud, framdilent
tepresentiien or violatios by $sid Principa), palesmen, or representatives acting forsuch Principel within the scops of employment of mack:
selmamnen of teproscutatives, of any of thoprovisions of Titlo 56 of the South Cacolina Coda oF Laws selating to Motor Vabicls Dealers sad
the sais and transfex of mator vableles, (n the amount of Pifteen Thonsand Dollars ($15,000), lawful money of the United Statesof Amzrica,
farwhichpayineat, well end trulyto berande, webind owrselves, jojitly aod sevasally, ourjointand several Hetrs, executors, edministirrs,
sucsessors, and assigns, fimly by thase presents; provided dhat the aggregate linblity of the surety under this bénd for any and all cldms
is limited b Fifican Thousand Doflass ($15,000) or o the amount of the actusl loss Incurred, whichever is lass:

‘telssued from time b thn by Sovh Carolina Depatonent of Motor Vehdeles;

. WHEREAS, this bond exzcuted by the said Principal and Surety is fled with tha South Carolna Depmtment of Motor Vehicles
'ig cormplisace with $.C. Code Azw., 56-15-320, 1 enabla taid Principal to obitin & icanse from the Deparement undar the provisions ofthat

law, '

WHERRAS, the sbove boundeu Prinvipe! dosires that & motor vehicle desler’s or wholesaler's license be isoued and thereafter

NOW THEREFORSE, the conditions of this obligation are such that if the Prinsipal $hall well and knly observo nnd stctly aod
faltbfuily comply with the aforssald requiracients of law and shall savo and keep hurniless may owner of & motor vahicle of his legal
represeatation medo to him by such Prinolpal, sneh-Principal’s salosmen of representati ves aoting for the Prinaipal or within, the scopo of
the employment of such salesmen of répresentatives, or from anyloss or damage suffered by. resson ofthe violation such Principal orany
such salesen of regrescnistives of ay of the provisions of Title 56 afthe Sonth Caralina Code of Laws relxting to Motar Vehicle' Dealers
wod the salo and tranafer of motsr vehicles, then this obligation shall be null and void; otharwise it shall remalgin full forcs axd effeot. It
is umderstood that the injured party need notobmin o Judgmenr against the Principal bafare making claim againsttho Surety on thes bond:

Thisboud shallnot Lummédm!ly expirswithths license forwhichttizinidn&yi:mcd, butehall conﬁnuzin&eﬁnibdy, From licenss
Yyeas to licanse year, upon timely payment ofthe prendom thareon, Before thivbond may be cancelied,  thixty (30) day written notice must
be given to the Department of Motor Vehicles, Such cmeciintion does not effeot any liability incurced or mconted prior to cancelistion.

A 3 Auto Center LLC

(?rindpal) - : ) {Suzety)
WESTERY S_URETY COMPARY

mb‘ﬁMu. M fl;:[}\ﬂm

By: ) : : By
(Titla) - ohannd Mbasters  (Tile) | Attorney-In-fact
zed . s12E-p8e-b0L T 7 zonunaxs auOR BRI e4s:en 8o 1o dhu T
Exhibit A '
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(‘ N .’A\

\ B\ Copy

Western Surety Company )

ATTORNEY -'CERTIFIED COPY

R R Bond fNo_23887755
Know Afl Man By Thaee Preseats, that WESTERN SURETY COMPANY, 8-corporatlan duly organizod and existing under the lnws of the Siete
of South Daksta, and having Ite prinolpal o¥flee In Sloux Falls, South Daxota (the *Gompany"), doss by these presont maks, sonstitute and
appolnt Date E. Clark, Brlan A, Olsrk, Robent A. Jaoohsod, Dlane Glbson, Wondy M, Lands, Hsidi 8. Sklandial, Johanns Mciasters and Maria
E. 2accaro-Ouyk tr trus.and lemwhul sttomays-indact, wih full powsr and suthitlty hereby conlerred, to oxecute, acknowledgs and dslbvar tor
and an Hs behalf es Sursty, any surety or Kdellty In an unBmited amouny, snd to bind ths Company thersby as fully and to the same extent 69
if such bonds war digned by the Prasidsm, sealsd with the corporate seef of he Company and duly attested by He Sectetary, haraby ratiying
end confitning all thad the snid afiémoys-in{act may do withinthe above statzd. Imitations, Seid sppolaunent is mado under and by avthorly
of the {ollowing bylaw of Wastorn Sutaty Company which temains In LD force and effacs,

POWER OF

e e v s P

'Seclion 7. All bonds, policios, updertakings, Powars of Arernay or ether obligstioae of the sorporatlon shell be oxeculad in the corporate namo
of the Company by the President, Soorstary, sny Assistant Seorctayy, Treasunsr, or any Vice Prasldont or by auch other oMcars as the Board
of Ditectors.may outhosize, Tho Presidant, any Vice Presidant, Sacatery, any Asslstamt Secrotary, as the Treasurer may appolnt Atornays In
Fact of sgante who shall have sutharty to lasue bonds, policles, ‘or undoriikings tn the name ¢f the Company. ‘The corporats ‘seal is not
necessaty lor the valldhy of any bonds, pollojes, undenakings, Powers of ANomay or othop obligstions of ths sorporation, The signantis of any

such officer and the corporata sos may ba printad by facsimlle.’
Tho ponal samaunt of the band harain deserbed mey be Incresead Y thoro b a¥schod o this Power, wrillon suthosity. 7o aiuthotlzing Ia the form
of an endoroment. latter or lalegram signsd by the Bardor Undenviting Offteer, Underwriting Oflcer, Prestdant Vico Progldant, Asalstant Vice
Peoaident, Traasurer, Secretary, of Assistant Becrelary of Westam Surety Company spocifically authenzing sald increass,
[ In Wiineosvawaast. SWastem Sursty Compiny has eaused theoe prosants fo b signed by ks Senlor Vics Prastdet, Paul T, Brufist, and s -
- : :org{g(a&gﬁ}gg}:h\gip% this 21 day of JULY" ., 2008
St e _
et : . ‘
NS AN ek : : -
; 0y Lo ¥ . WESTERN SYRETY COMPANY
o oSN s ' . 7
o s (R 7 77
L B4, g . . VA
sr«{%ﬁgoﬂ@ﬂom Paul T. Brufiat, Senior Vida Prasident
1] * ';,"_‘:-,__-xn‘ }
: COUNTY OF MINNEHAHA J SS .
l . . ) . o ‘ - v
Onwis 21 aayof_ JULY tnthoyear 200G - batore me. 8 sotmry publie, persoriaty appeared Past T, B,

wha betng 2 me duty ewom, oknevasdgad tnd be slgnsd the sbovs Power of Azenty o3 the aloressid officer of WESTERN SURSTY CONPANY and
aonowiadged s34 InsTumens Lo be e wolumary bet and deed 8! sald oorperston, .

:kussu.a.-.’-.stwnu-ss-nﬁnms +
| ! D KRELL | AD Frs sy
' 14
NOTARY PURBLIC £ : s :
f SOUTH DA (BEAD) - Netary Publlz - South Dakom
#s'ns‘s-o-n-vﬁw\owmasksuquy» ' ‘

My Commloelon Rxplres 11-30-2006

tthe undarsignes officer of Wostarn Surely Company, a Gchoorpa;nEnn of the Blate of South Dakota, do hereby cortly that the aHteched Powar
of Altomsy is In fulf force and efcet and fe frravocable, and turthermoro, Yaat Soction 7 of the bylsws of tho Company as 86t forth in tha Powar
of Attarnsy 3 now in torcs.

E TS YWY

In testimeny whorcat, | have hareunto se my hand and seal of Westam Burety Oomgnny this 21

doy of _JULY . 2006 :
’ WESTERN SURETY COMPANY

7?47*@/4’4

Paut T. Bruflar, Senlor Vids President

Form Faszs ' AGENT COPY

4 eretre e theameese srmem emmege D L L T S tewmre mmis e e mme s

e 512E-+88-b0L "39NYHIXI QMDE FHL e28760 60 10 3RY
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Jul-30-08

10:1328  Fron~

1-306 P 00r/008 F-916

sTatEoF S, C. ) CAA DEALER ¥ .
COUNTY CF Koy )
TOLE CLERK AUTHORIZATION

{ Qx—j‘ e A \t\ piss
.(’(Ibnsignor)j ) e

4o hereby duly authorize Charlesion Auto Auctig

transfer .of the vehicles owned by consignor and

n andlor its employees (5 act 8s our Agent to

nsigned to Charlestan Auto Auction for ssle,

sign all papars and. documents thar may be neccs?y‘ pertaining to the sale and subsequent title
[

including without limitatian, any title, title transfer |
statements a3 required by federal or 1ats law,
- In consideration of Charlesten Auto Ancti
Consignor’s behalf from time 10 time, Consigaod

ocument, reassignment r ndometer disclosure

pu’s agreement 10 exzaute such documents on
shall indemnify, defend and hold barmless

Chadestun Auto Auéﬁun, its effiliates, subsldisrics, officers, direcrors, employeas, successors and

, fability, claims, oanses of actian, and expepses

of ‘whatever kind and nature, arising from the execution tramfer of owierthip of any consigned
vehicle or from the &xecution by Charleston mﬁ) Auction or its employees or agents of any

certlficare ¢f title, adometer statement, bill of

le or ather document necessary Yo transfer

owaership of & consigned vehicle, Notwithstanding the foregoing, nothing contained hersin shall be
construed . requira Consignor 1o irdemnify Chaleston Ants Auction from any loks resulting
from asy grass oegligence or wiflful misconduct of Charleston Auto Auction or jts employees or

agents.
Contignor further ggreas 1o Ruarantee and

process such transfer aof title from al| responsibility w

e tha authorities 0f 1Dy state requested to
T;rl:rmpect 10 thig Titls Clerk Aulhorization,

B Aos A AR (rpav oy S tbeer |
(PRINT COMPANY/CONSIGNOK NAME)
& (EOF CONSTONOIS g

™

~ ¥ ~An .
(PRINT NAME & TTTLE O PERSON SIGNING)

WITNESS MY HAND AND SEAL

affixcy )his / _day of

A 20 0ST

A

& '
R i 0
Mg} Commission Explres; Jﬁ&ﬂf ol S\/&Ol 0

Exhibit B '
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i=30-08  (0:1lam Froa- T-305 P 004008 F-315
. PTOWI TLUNRPUUE VUL

do-hereky' diil torize. : ¢
W—hinluom'bymwy FSocsazry p 210 to the salo and subssquant ritls e Gpaell
limitasion, eny ritls, gy mfwmdmm,mm“” fo Chstlestun Awto Austion for sale, inclyting. o
by Sedoral ar state [, b resttigumient or odomenar tisnlone sistements ne requirad
Ccmifnwnd_dmﬂmgfcnmlm L ’
Anto Angting {ts o s ta time, Covsignar shalll ndemnify, dnfeng
- 18 adfillareg, mbﬂdiniu. officers, diraira

2,‘,’ gr;:iié’az‘cq@'gdmm 20t NECERSATY th tranafer oub
AUty Auetlon frum ary lons g L D0 Coustraed o require Conpigaar indemnity Charlepton
Anto A\éct_mn or its coplognay ar aganty By grosx megligenon or willful misconduet of Chetlsaton

! _ "y . | _ :

. Eﬂiznn}-.ﬂnthqw W pusrses and aaveithe authorigey of gy stare Tequested to procass

(.% - Fesp }bﬂﬁsmlemmkgmhmm .

S Rl

e Al DR MY
RRINT NAME & 'rnuv. OF FERSON BIGNING)

WITNESS MY HAND AND |
Aflydduds (3 day EEAL
—L_L__"_QZG d](o

dompsheRo—
My Cmfw&nm:zg%g&&@ofo
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W\ y,

3 ;

ok eyl
\*E‘a..a.g.é-lt/

Anrvnutne Bosaurs )8 nsfisny

POWER-OF-ATTORNEY
' . (AGENCY)
INDEMNITY AND HOLD HARMLESS AGREEMENT

AUTOMOTIVE RENTALS NC.&/OR ARIFLEET LT, ( HEREINAFTER CALLED
CUSTOMER}, WHOSE PRINCIPAL PLACE OF BUSINESS IS. AT 9000 MIDLANTIC
DRIVE. MT. LAUREL, NI 08054, APPOINTS CHARLESTON UTO-AUCTION, 651
PRECAST LAN (0] 18] -CHA TON, SQUTH CAROLINA

29461 AND ALL OF 115 SUBSIDIARY AUCTIONS (HEREINAFTER CALLED AUCTION) |
AS CUSTOMER’S AGENT WITH FULL AND COMPLETE AUTHORITY TO SIGN
ODOMETER DISCLOSURE STATEMENT. TITLE DOCUMENTS AND AUCTION ‘
INVOICES, OR OTHER DOCUMENTS AS REQUIRED-ON CUSTOMER*S BEHALF WITH.
REGARD TO ANY AND ALL MOTOR VEHICLES OWNED BY CUSTOMER WHICH ARR

SOLD THROUGH THE AUCTION. - o

CUSTOMER WILL DEFEND, INDEMNIFY, AND HOLD HARMLESS AUCTION FROM.
ALL LOSSES.OR EXPENSE INCURRED-BY AUCTION AS A RESULT OF AUCTION
ACTING AS CUSTOMER'S AGENT PURSUANT TO THIS AGREEMENT, INCLUDING
ALL EXPENSES AND ATTORNEY'S FEES INCURRED BY AUCTION, UNLESS CAUSED

BY AUCTION’S.OWN NEGLIGENCE,

AGREED TO AND AGCEPTED BY: AUTOMOTIVE RENTALS, INC. &/OR
‘ - ARI FLEET LT

SIGNATURE : \“/WW”—

: 7
PRINT NAME; _#omyeb GRAUS

TITLE: _ASST AGE.
DATE: *JLXO/O3
Y A |
THE ABOVE IS SWORN AND SUBSCRIBED TO ME
THIS 29y OPRCHED T
Wi 4 dhets,
NOTARY RUBLAE en

- O ERSEY -
ARY PURAIS OF NEWJE N
M;q cc::nmxw:n £.ctes Dacomier 20, X405

SOMHTSET 3

B R L A L Bt N e T R N
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STATE OF SOUTH CAROLINA ) THE COURT OF COMMON PLEAS
) | ) -
COUNTY OF CHARLESTON ) TFOR THE NINTH JUDICIAL CIRCUIT
"~ Centennial Casualty Co., Inc. ; Civil Action No.: 2009-CP-10-6577
Plaintiff, )
) ‘ ' -
v. ) ANSWER AND THIRD-PARTY
) COMPLAINT |
. . ) : :
Western Surety Company, )
d/b/a CNA Surety, )
: ' )
‘Defendant.- )
Western Surety Company, ) -
d/b/a CNA Surety, ) Z e g
- 3 | EF B
Defendant/Third-Party ) l B, =
Plaintiff, ) > o
v ) 85 2
. ' ) PLSB =
Charleston Auto Auction, A3 ) —Z =
Auto Center, LLC. and Wylie )
Mickle, )
Third-Party Defendants.
TO: IAN S. FORD, ESQUIRE AND DWAYNE M. GREEN, ESQUIRE,
ATTORNEYS FOR PLAINTIFF AND TO PLAINTIFF ABOVE-NAMED:
The Defendant, Western Surety Cofnpany’, d/b/a CNA Surety, answers the
complaint as follows: '
1. . Eachand every allégation of the Complaint hereinafter not specifically
admitted is denied and strict proofis.demanded thereof.
2. Defendant Western Surety admits so much of the allegations of Paragraph

1 as alleges that Centennial Casualty Co., Inc. is a Alabama corporation with its principal

place of business in Birmingham, Alabama. Defendant Western Surety lacks sufficient

ROA 22
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information to form a belief as to the remaining allegations of Paragraph 1 and therefore
denies the same. |

3. Defendant Western Stirety admits the allegations of Paragraph 2.

4 Defendant craves reference to the laws of South Carolma with respect to
the allegatlons of Paragraph 3. |

5. Defendant craves reference to the laws of Sontn Carolina with respect to
the allegations nf Paragraph 4 |

6. . Defendant admits the allegations of Paragraph 5.

7. Defendant admits so much of the allega’nons of Paragraph 6 as alleges that

-A3 Auto Center is or was a ]mensed dealer upon information and belief.

8. * Defendant lacks sufficient information to form a belief as to the'allegations
of Paragraph 7 and demands strict proof thereof. | |

9. Defendant lacks sufficient mformatlon to form a belief as to the allegations
of Paragraph 8 and demands strict proof thereof.

10.  Defendant would deny the allegations of Paragmph 9 and demands strict

'proof thereof.

1L Defendant craves reference to South Carolma Code 56-15-10 et seq. for

their terms and condltlons

12, Defendant admits so much of the allegatlons of Paragl aph 11 as alleges

that Exhibit Aisa copy of the Bond.

13.  Defendant denies the allegations of Paragraph 12.

ROA23




14.  Defendant admits that it is the surety under the bond in response to

Paragraph 13.
15,  Defendant lacks sufficient information to form a belief as t'\o the éllegations

of Paragraph 14 and demands strict proof thereof.

16.  Defendant lacks sufficient information to form a belief as to thé allegations
of Paragraph 15 and demands strict proof thereof.

17.  Defendant lacks sufficient information to form a belief as to the allegations
of Paragraph 16 and demands strict proof thereof.

18.  Defendant lacks sufficient infofmation to form a belief as to the allegations
of Paragraph 17 and demands strict i)roof thereof.

19.  Defendant deniesthe aHegations of Paragraph 18,

20. Defendant denies the allegations of Paragraph 19.

21.  Defendant admits the allegations of Paragraph 20.

22, .Defendam; admits the alleéationsof Paragraphél;

23. Defendant reincorporates its responses as set forth herein above in
' resp;onse to the allegaﬁons .of Paragraph 22,

24. Defendant craves reference to the statute for its terms and conditioné
which control the bond in responée to the aJléga’tions of Paragraph v23.'

25, .Defendaﬁt créves réferénce to the statute for its terms and conditions in
response to the allegations of Paragraph 24.-

26.  Defendant lacks sufficient information to forﬁ é belief as to the'allegatiohs
of Paragraph 25 and therefore denies the samé and demands strict proof thereof.

27.  Defendant denies the allegations of Paragraph 26.
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28.  Defendant denies the allegations of Paragraph 27.

BY AND FOR A SECOND DEFENSE

29.  Thebond is limited to the penal sum of the bond and only for the actual
damage suffered as set forth by the statute. _ B

BY AND FOR A THIRD DEFENSE

30. The Plaintiff isnota propervparty either individually or asserting by way of
subrogation. The Plaintiff is not the owner or the owner’s legal representative at the

time of the Joss in question.

'31.  Inthis action, Plaintiff has asserted that it is acting as subrogees
Charleston Auto Auction, Inc.
32, That Charleston Auto Auctidn, Inc. is the real party in interest in this

litigation-and has the rights, if any, of the Plaintiff were contingent upon the rights if any

~of Charleston Auto Auction, Ine.

33. Thatthebondisa statutory bond controlled bj} statute and a controversy

exists as to whether or not Charleston Auto Auction, Inc. is or ever was the appropriate -

_ person to make a claim against the bond, which is the subject matter of this litigation.

34.  Defendant praysthe Court inquiries into the bond and inquire into
ownershxp of the vehicle, title of the vehicle, and any and determme if Charleston Auto
Auction, Inc. quahﬁes under the facts ofihxs case to seek a claim under the bond.

BY AND FOR A FIFTH DEFENSE AND BY WAY OF A
THIRD-PARTY COMPLAINT AS AGAINST -

Ag AUTO CENTER, 1LL.C. AND WYLIE MICKLE

- ROA 25




35. Thatin app]ying for this bond .A3 Auto Center, LLC and Wylie Mickle
individuaij did agree to indemnify and hold Defendant harmless of and from any and
all clalms arxsmg out of the bond including attorneys fees and costs incurred i in
defending such claims.

36.  This Defendant has now been sued as a result of the claim asserted to be as
against the’ bond

'37.  Defendant is entitled to judgment against A3 Auto- Center, LLC and Wylie
Mlckle pursuant to contractual indemnity for all costs and fees associated with defense
of this action including attorneys fees and further entitled to an award against Wylie
Mickle and A3 Auto. Center, LLC for any and all damages if any, the court deems
appropriate to be paid under the bond,

WHEREFORE, having answered and brought a Third-Party Complaint,

Defendant prays for dismissal of the Comp]amt a declaration that Charleston Auto
| AUCtIOIl Inc. is not ¢ an appropriate party to maintain a claim undef the bond and to
award Jndgment as against Wylie Mickle and A3 Auto Center, LLC as set forth herein

above and for such other and further relief as this court deems just and pxoper

DER, LLC
, Suite 400

57
Columbia, South Carolina 29202
Te]ephone (803) 799-9091
Faesimile: -(803) 779- 3423
Attorneys for Defendant Western Surety Company,
. d/b/a CNA Surety
Our File No. 7753.67

Novembex:é 7_’22005""': . . ot =
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STATE OF SOUTH CAROLINA )

COUNTY OF CHARLESTON %

CENTENNIAL CASUALTY CO,, INC,,
Plaintiffs,

VS, |

WESTERN SURETY COMPANY, d/b/a
CNA SURETY, :

Defendant.

"IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT

CASE NO.: 2009-CP-10-6577

ANSWER OF THIRD-PARTY

AUCTION, INC.

WESTERN SURETY COMPANY,
d/b/a CNA SURETY,

- Defendant/Third-Party Plaintiff,
V8.
CHARLESTON AUTO AUCTION, A3
AUTO CENTER, LLC and WYLIE
MICKLE,

Third-Party Deferidants.

A8

14N09 40 Y4319
BHOMLSHYY T 3N

e ey -

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Third-Party Defendant Charleston Auto Auction, Inc. (“CAA” or “Defendant’

DEFENDANT, CHARLESTON AUTO

™~

=

-0 .
= SE
Kl g
= [
= N
=
~

") answers

the Third-Party. Comp}air_lt of Western Surety Company d/b/a CNA Suretyvbeloy‘v. CAA denies

each allegation that is not specifically admitted beIO}}v.

1. In response to the allegations in Péragraph 31 of the Third-Party Complaint, CAA

refers to and incorporates the allegations in the Complaint filed by Centennial

Casualty Co., Inc. in this matter. To the extent a further response is required,

CAA admits the ’allsge_ations in Paragraph 31 to the extent that they are consistent
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with the allegations in Centennial’s Complaint. Any furthcr_characterizations or
allegations in Paragraph 31 are denied, andstnctproof is demanded,

In response to Paragraph 32 of the Third-Party Complaint, CAA states that the -
allegations in Paragraph 32 are legal conclusions to which no response is
required. -To the extent a response is requlred CAA refers to the allegations in
Centennial’s Complamt in this action, and admits the allegations in Paragraph 32
to the extent they are consistent with the al]egatlons in Centemual s Complamt
Any other allegations or charactcnzatxo_ns are denied, and strict proof is

demanded.

. In response to Paragraph 33 of the Third-Party Complaint, the allegations in

Paragraph 33. are legal conclusions and arguments to which no response is
reqmred To the extent a response is required, CAA admits the allegahons to the

extent they are consistent with the allegations in Centennial’s Complaint. To the

extent there are any additional allegations or chaxactenmtnons in Paragraph 33,

Centennial denies those alleganons and demands strict proof

In response to Paragraph 34 of the Third-Party Complaint, ‘the allcgat)ons n

Paragraph 34 are legal conclusions and arguments to which no response is

required. To ‘t-hé extent a response is requircd, CAA admits the allegations to the

extent thcy are consistent with the aIlegatlons in Centcnmai’s Complaint " To the

extent there are any addmonal aIlegatxons or charactenzahons in Paragraph 34,

: Centcnmal denies those al]egatlons and demands strict proof thereof.
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5. In. response 1o P{aragraphs 35, 36, 37 and  the 'paragraph beginning
“WHEREFORE” of the Third-Party Complaint, CAA states that those allegations
are against another party, not CAA, and no response is. required from CAA. To
the extent a }esponse is required from CAA, CAA denies the allegations ‘in those
‘pziragraphs and demands strict proof.

First Affirmative Defense
(Failure to State a Claim)

Third-Party Plaintiff’s Complaint fails to state a claim against CAA.
Second Affirmative Defensg{sl
(Statute.of Limitations; Laches; Waiver)
Third-Party Plaintiff’s claims are barred by the doctrines of laches and waiver, and are
barred by the applicable statutes of limitations.

. Third Affirmative Defense
(Failure to Establish Conditions Precedent)

Third-Party Plaintiff has failed to establish conditions précedcnt as required by applicable

law.

CAA denies all allegations not specifically admitted, and demands strict proof thereof.

‘CAA reserves the right to supplement or amend this Answer as information becomes available.

CAA accoréingfy requeéts that the Third-Party Pléintiﬂ_"s Complaint be dismissed, and
that CAA be awarded attorneys® fees and costs and such other further relief as the Court may

deem appropriate. -
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December 10, 2009
Charleston, South Carolina

Respectfully submitted,

GREEN & FOrRD LLC

=00

~ Ian S.Ford

‘lanFord@greenandford.com
Dwayne M. Green

Dwayne.Green(@gréenandford.com

602 Rutledge Avenue

* Charleston, SC.29403

(P.O. Box 20009, Charleston, SC 29413).
Tele.: (843) 266-2626

Fax: (843) 266-2627

Web: www.greenandford.com

Attorneys for Third-Party Defendant ‘Charleston
Aufo Auction, Inc.
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CERTIFICATE OF SERVICE

1, Susan Creel, Legal Assistant at Green & Ford LLC; hereby certify that T have this [D”"éay of December,
2009, served a copy of the foregoing Answer of Third-Party Defendant, Charleston Auto. Auction, Inc. on counsel-of

record by depositing same in the U.S. Mail, via first class mail with sufficient postage prepaid, at the addressed as
follows: '

8. Markey Stubbs, Esquire
Baker, Ravenel & Bender, LLP
P.O. Box 8057

Columbis, SC 29202,

Susan Creel
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Centen‘niAal Casualtj Co., Inc, |
Plaintiff,

. Ve

Western Surety Company,
d/b/a CNA Surety,

' Defendant,

Western . Surety Company,

d/b/a CNA Surety,

* Defendant/Third-Party
4 Plaintiff,

) R
Charleston Auto Auction,
A3 Auto Center, LLC, and -
‘Wylie Mickle, :

Third-Party Defendants.

THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
. Civil Action No.: 2009-0P~io-6577

' STIPULATION OF FACTS

)
)
)
)
)
)
)
)
)
)
)
)
).
)
)
)
)
)
)
)
)
)
)
)
)
)
)

The parties to the above-referenced litigation stipulate as to the following:

1. The Plaintiff Centennial is an insurance company that insﬁrers certain

‘transactions that ave passed through Charleston Auto Auctlon, Inc, and maintains this

sult as subroges.

2,  Defendant Western Surety is a corporation which issued a bond to Ag Auto

Center. This is a thirty thousand and 00/100 ($30,000.00) D-oll'ar bond controlled by

Statute §56-15-320.

3. That A3 Auto Center bought three vehicles through Charleston Auto

Auction, Inc, from different dealers as set forth in the Complaint. Two of the checks had
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insufficient funds (NSF) and A3 Auto Center stopped payment on the third clieck".f The
amount ‘lost” due to insufficient funds exceeds th‘e-fthi-rt'y» »thousa‘r;d -and-.00/100
($30,000.00) cap on the bond and it is agreed that if the bond of A3 Auction Center is
applicable, the maximum recovery is thirty thpusand and 00/100 '($3_o,obo.oo).

4. Certain documents butlining the transactions are as attached to the
Plaintiff’s complaint and contains documents entitled "Title Authorization” executed by
both buyer and seller, '

In addition to the pleadings,. the cross motions previously _fﬂe,dv by the parties,
attached aé Exhibits (a) Centennial Motion filed 7/12/10 (w/exhibits) and (b) Western
Strety amended Motlon filed 9/27/10 set forth the positions and each palty has five (5)

days to pr ovide any conection or addltion to the cases clted therein.,

Ian 8, Ford, Esquire '

Green, Ford and Wallace

602 Rutledge Avenue
Charleston, South Carolina 29403

Attorneys for Plaintiff Centennial Casualty
Company, Inc

LS, LK /\'/ / <, /\

"8, Markey Stubb :
BAKER, RAVEXEL & BENDER, LLC
3710 Landmalk Drive, Suite 400
Post Office Box 8057
Columbia, South Carolina 29202
Telephone: (803) 799- 9091
Facsimile: (803) 779-3423
Attorneys for Defendant Western Surety
Company, d/b/a CNA Smety
. Our File No. 7753.67 ‘

May 22, 2012
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: )y NB\TTH .TUDI CIAL CIRCUTT

COUNTY OF CHARLESTON .-~ )

CENTENNIAL CASUALTY CO., INC,, CASE NO.: 2009-CP-10-6577

Plaintiffs,

VS,

"WESTERN SUR.ETY COMPANY d/o/a
CNA SURETY,

Defendant.

)

)

)

)

)

)

)

)

)

g
WESTERN SURETY COMPANY, )
d/b/a CNA SURETY, )
)

: Defendan‘t/T'hird—Party Plaintiff, )
)

)

)

)

)

)

)

)

)

V8.

- CHARLBSTON AUTO AUCTION, A3
AUTO CENTER, LLC and WYLIE
MICKLE,

' Third-Party Defendants.

: MOTION FOR SUMMARY JUD GMENT OF
- 'CENTENNIAL CASUALTY CO,, INC AND CHARLESTON AUTO AUCTION

Plam’aff Centennial Casualty Co., Inc. (“Centenmal”) and Third-Party Defendant ,
Charleston Auto Auctxon, by counsel and pursuant to South Carolina Rule of le
Procedure 56 bring this Motion for Surnmary Judgment against Defendant and Third-
Party Plaintiff Westem Surety Company d/b/la CNA Surety (“CNA'Sm'ety”) As set forth
below no genuine issue of material fact exists as to the central issue in this action: th """"
Centennial and/or Charleston Auto Auction are the “legal representaﬁve” of the relevant

motor vehlcle owner, and therefore are the beneﬁcxary of the motor VCthl" dealer bond
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~ discussed in South Carolina Code § .56-15-320 er seq. The parties agree. that the

interpretation of “legal representative” is.a matter of law. -See Ex, 1 (CNA Sufety’s
Tesponse to Interrogatory 15: “The Defendant’s defense against the Plaintiff is based
upon the statutory bond which is interpreted as 'a matter of Jaw.”)
'  STATEMENT oF MATERIAL TACTS
1. The ‘Dealel_'-Bo_nd- Statute

South Carolina’s licehsmg statute for motor vehicle dealers fequires a surety V.b'ond
under ‘S:C: Code § 56-15-320(B) (2009) (the “I.Degl'er Bond ‘Statu‘ie”). The Dealer Bond
Statute requites motor vehicle wholesalers or dealers to obtain a b(_nid in order tc;, inter

alia, indemnify:

for loss or damage suffered by an owner of a motor vehicle, or his legal
representative, by reason of fraud practiced or fraudulent representation
made in connection with the sale or transfer of a motor vehicle by a
licensed dealer or wholesaler or the dealer's or wholesaler's agent acting
for the dedler or wholesaler or within the scope of employment of the
agent or loss or damage suffered by reason of the violation by the dealer
or wholesaler or his agent of this chapter.
Id. (emphasis added), “An [automobile] owner or his legal representative who suffers the
loss or damage has A right of action against the dealer or wholesaler and againsf ‘the
dealer's or wholesaler's surety upon the bond and may recover damages as provided in
this chapter,” 14,
2. Charleston Auto Auction and A3 Auto Center

Charleston Auto Auection is a wholesale auctioneer that facilitates the sale ..and
purchase of automobiles among dealers. Charleston Auto Auction acts as the agent and

legal representative for the dealerships in the transactions; collects and conveys the funds

Page 2 of 7
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for the automoblles and conveys (but does not assume) the title to the automoblles

between the partxes Ex.29 3(Afﬁdav1t of Laura Taylor),
. Before Charleston Auto Auction will facilitate the sale of an automobile to or
from a dealer, dealers on both sides of the transaction must enter into a purchase and sale

agreement with Charleston Auto Auction, which makes Charleston Auto Auction their

legal representaﬁvc in the transactions. Id 4.

A3 Auto Center is an automobile dealer in South Carohna In March 2008, A3

Auto Center purchased three automobxles using Charleston Auto Auctlon a 2006 Dodge

Magnum; a 2001 Oldsmobile Aurora; and a 2006 Ford»FZSO (collectively the.

“Vehicles”). A Plus Auto Sales, Priceless Automotive, and Automotive Rentals, Inc. /
ARI Fleet Ltd'(colléctively the “S'elliﬁg Dealerships™) each sold one of the VehJcIes 1d.
{ 5. Both the Selling Dealerships and A3 Auto Center made Charleston Au\‘o Auction
the “middle-man” auctioneer, their agent and legal representative pursuant to the Dealer
Bond Statute. Id. 6. Pursuant to the Dealer Bond Statute, A3 Auto Center obtained a
Bond from CNA Surety under the Dealer Bond Statute. Ex. 7

A3 Auto Center paid for the Vehicles with worthless checks, causing at least

$35 305 .00 in damage to the Sellmg Dealershlps Ex. 2 9 7 8 (Afﬁda\qt of Laura

Taylor).

- 3.~ Charleston Auto Auction and Centennial’s Dealer Bond claim

Charleston Auto Auction, as the Selﬁng Dealerships’ Jegal rej)resentative, seeks

reimbursement under the. and. for A3 Auto Center’s worthless checks. - Plaintiff

Centennial insured Charleston Auto Auction against such Jlosses, and has repéid

Charleston Auto Auction on those claims. As the legal subrogee of Charleston Auto

Page 3 of 7
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Auction, Centennial has ;the ﬁght to proceed:iﬁ the place of Charleston Auto Auction in
ﬂ;;is, matter, Centeanial has made demands on D‘efeﬁdant(fo_r payménf under the Bond, |
which CNA Surety has rejected. See_ Ex. 8(denial leﬁer). CNA Surety’s sqle ‘c'ontenﬁdn
is -that neither Centennial nor Charleston Auto’ Auction is the »“owner” or “legal
representative” as required by the Dealer Bond Sta;tute.'.Seé id. This is a pure legal issue
of statutory interpretation, and is ripe for the Court to iule on asa matter of law.
| LEG_AL STANDARD - |

A motion for summary judgmegt shall be graméd “if the pleading, depositions,
answers to -interrogatorias and admiséions on file, together with the. affidavits, if any,
show that there is no genuine issue as to any m_ateiial fact and that the moving party is
entitled to a indgment as a matter of law.” Standard Fire Co. v. Marine Contracting &

Towing Co., 301 8.C. 418, 421, 393 S.E.2d 460, 462 (1990) (quoting :SCRCP 56(c)).”

“Summary judgment can be granted when plain, palpable and indisputable facts exist on

Which reasonable minds cannot differ.” Byerly v. Conner, 307 S.C. 441, 445, 415 S.E.2d
796, 799 (1992).

In rendering ‘its decision, the Court will consider only material facts that support

or disprove-each claim, and must draw-all inferences in favor of the non-moving piu'ty.

- However, “the existence of a mere scintilla of evidence in support of the nonmoving

party’s position is not sufficient tolovercéme a motion forsummary judgment.” Bravis v.
Dunbar, 316 $.C. 263, 265, 449 S.E.2d 495, 496 (Ct. App. 1994). Furthermore, ,

© the plain language of Rule 56(c) mandates the entry  of summary
judgment, after adequate time for discovery and upon motion, against a
party who fails to make a showing sufficient to establish the existence of

an element essential to the party’s case, and on which that party will bear
the burden of proof at trial, ‘ .. .

L



Baughman v. American Tel. & Tel. Co., 306 8.C. 101, 116, 410 SE.2d 537,-545 (1991)
(quoting Celotex Corp. v. Catrett, 477 U.S. 317, 32223 (1990)). . . . . .
| ARGUMENT
1. “Legal Representative” under tixe Dealer Bond Statute
The. only issue is o'hether Charloston Auto Auction (or Centennial as its subrogee)
is.a “legal representative” under the Dealer Bond Statute. The South Carolina Supreme
+ Court has stated:
When § 56 15-320 is read in its entirety, it is clear the legislature intended
to provide only the owner of a motor vehicle, or. the owner’s legal
~ representative, with a cause of action. against the surety on a bond issued
pursuant to that statute.
Mid-State Auto Auction v. Altman, 324 S.C. 65, 69, 476 S)E.Zd 690, 692 (1996)
(emphasié added). . |
Each vehicle’s Bill of Sale explicitly made Charleston Auto Aucnon the seller and
‘buyer's “legal representatwe” -by stating: “Seller and Buyer each appomt Auction
Company as their agent and legal representative for the -purpose’ of processing this
trans»action through Auotion Company ” " Bx. 3 (terms of Purchase Agreement and
Bill of Sale (p. 4, para. 2); emphasns addod) Ex. 4 (title clerk authonza’oons) ¢f. MeNeill
12 Elecmc Srorage Battery Co,, 96 S.E. 134,135 (S. C. 1918) (agency relatlons}up may be
created by contract) Love Y. Gamble 316 S.C. 203, 213,448 S.E 2d 876, 881 (S C. App.
1994) (citing McNele for the legal rule that “If provxsxons of contract make it one of

agency, it is immaterial by what names the parties call themselves in the contract™); Stare

ex rel. McLeod v. C & L Corp, Inc., 280 S.C. 519, 313 S.E.2d 334 (CL. App. 1984) (an

independent contractor can also be an agent; the two are not mutually exclusive) The

term “legal representative” is commonly understood to mean “one who stands in place of,

Page 5 of 7
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and represents the interests of, another. . . . Black’s Law Dictionary 896 (6th ed. 1990).

In this matter, there can be no genuine issue of material fact that Charleston Auto
Auction (and Centennial as its subrogee’ ) ‘was the legal representa’ave under the Dealer
Bond Statute for the purposes of the transactions. In addition to its exphcﬁ des1gnat10n as
“legal representative” in the relevant contract (Exs. 3-4), Charleston Auto Auction acts as
the dealerships’ agent in the transactions it facilitates by (among other things) collécting
and conveying the funds for the automobiles, and by conveying (but not assurmng) the

title for the automobiles between the parties. Ex. 2 17.3-4, 6 (Aff‘ldav'it'bf Laura Taylor) .
V(These undisputed facts qualify Charleston Auto Auction ‘and its subrogee as a “legal
representatwe” for purposes of the Dea1e1 Bond Statute.

2. The remaining elements of the"Dealer Bond Statute are satisfied.

Once the Cowt makes a Iegal ruling on whether Charleston Auto. Auction (or
Centenmal) 1s a “legal representatlve” undel the Dealer Bond Statute, the remaining
elements of the Statute are easily satlsﬁed Sectmn 5 6-15-320(B) 1eqmres

. “Lo.ss or damage suffered”: There is no genuine chspute of material faci
that the worthless checks caused loss or damage. Ex.2997-8 (Afﬁdavit of
Lagra Taylor), - | |

~ “by reason of fraud pracriced or fraudulent representation made”- The -
passing of worthless checks, which is undisputed here, constitutes fraud as
a mattm of law. CfS.C. Code § 34- 11 60 (the giving of a check where the

maker Iacks sufficient funds. to pay the oheck is prima facie evidence of

! See, e. g, Am. Jur. Subrog. § 61 (“Subrogation contemplates full substitution and places
the party subrogated in the shoes of the creditor. Generally speaking, the party subrogated
acquires all the rights, securities, and remedies the credltor has agamst the debtor who is
primarily liable.”) (internal citations omitted).-



fraud, except when, infer alig, the check is given in full or partial payment

of a preexisting debt); Bx. 5 (remgr}e_:_dwchegj;‘s‘_)amére was no preexisting

debt in this case. Ex. 2 {7 (Affidavit of Laura Tay}or).

> “made in connection with the sale or transfer of a motor vehicle by a
licensed dealer or wholesaler or the dealer’s or wholesaler’s agent ...."
These transactions were made in connection with the sale or transfer of the

Vehicles. Bx. 2§ 9 (Affidavit of Laura Taylor).

CONCLUSION
For these reasons, no genuine issue of material fact exists and the Court should
enter a summary judgment m favor of Centennial Casualty Co., Inc. as subrogee, and

Charleston Auto Auction.

Respectfully submitted,

GREEN FORD & WALLACE LLC

— <7
Jan S. Ford
ian.ford@greenfordwallace.com
Dwayne M. Green . .
dwayne.green@greenfordwallace.com
602 Rutledge Ave.
Charleston, SC 29403 )
(843) 266-2628; (843) 266-2627 (facsimile) -
www.greenfordwallace.com

Attorneys for Centennial Casﬁal_iy Co., Inc. and
Charleston Auto Auction

July 8, 2010 .
Charleston, South Carolina ...
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INDEX TO EXHIBITS

* Motion for Summary Judgument of :
Centennial Casualty Co., Inc. and- Charleston Auto Auction

Centennial Casualty Co., Inc. v. Western Surety Co. d/b/a CAN Surety et al.

- Exhibit 1

Exhibit 2;
. Exhibit 3:
Exhibit 4:
Exhibit 5:
Exhibit 6:
Exhibit 7;

Exhibit 8:

2009-CP-10-6577

Defendant/Third Party Plaintiff Western Surety Cormpany d/b/a CAN
Responses to the Interrogatories of Centennial Casualty Co., Inc,

Affidavit of Laura Taylor

Purchase Agreement and Bill of ‘Sale, with terms

Title clerk authorizations

Bonnced checks
Subrogation receipt
Bond

Denial letter By CNA Surety -

Page 8 of 8
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STATE OF SOUTH CAROLINA THE COURT OF COMMON PLEAS

)
)
COUNTY OF CHARLESTON ). FOI_{ THE NINTH JUDICIAL CIRCUIT
Centennial Casualty Co., Inc. ) Civil Action No.: 2009-‘0P—10-6577
: )
~ Plaintiff, )
) .
v, ) DEFENDANT/THIRD-PARTY
) PLAINTIFF WESTERN SURETY
) COMPANY, D/B/A CNA RESPONSES
) - TOTHE INTERROGATORIES OF
) CENTENNIAL CASUALTY CO., INC,
' )
Western Surety Company, )
d/b/a CNA Surety, )
: )
Defendant, )
Western Surety Company, )
d/b/a CNA Strety, 4 g
Defendant/Third-Party )
Plaintiff, g
v. )
)
Charleston Auto Auction, Ag )
Auto Center, LLC. and Wylie )
Mickle, - _ ;
Third-Party Defendants. )

TO: IAN S. FORD, ESQUIRE AND DWAYNE M. GREEN, ESQUIRE,
ATTORNEYS FOR PLAINTIFF CENTENNIAL CASUALTY CO., INC.

. AND TO PLAINTIFF CENTENNIAL CASUALTY CO., INC., ABOVE-
NAMED: ’ ' '

Pursuant to Rule 33 of thé South Carolina Rules of Civil Procedure, .
Defendant/Third-Party Plaintiff Western Surety Company d/b/a CNA Surety hereby
responds to the Interrogatories of Plaintiff in accordance with the rules as follows:

INTERROGATORIES

1. Identify all persons who may be witnesses concerning the facts of this

case, indicate whether or not written or recorded statements have been taken from the
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- witnesses, and indicate who has possession of such statements.

a) Agents and employees of Cha_rleston Aﬁto Auction .

Agents and employees of Charleston Auto Auction are expected

to testify as to the transaction of the business as an auto auction; that they

- do not take title to the vehicles, that they do not pay taxes on 1.he vehlcles,

and they do not become the owner of the vehicles that are the subject
matter of this litigation. They are further expected to testify as to their
relationship with both the buyer and the seller and acting not as legal

representative but as an auction house. They are further expected to testify

~ as to their relationship with Centennial Casual‘ly Co., Inc., which upon

information and belief insures: them for losses the auction house may
suffer by guaranteeing Payments in order to induce persons or entltles to
use the auction house. They are fm'ther expected to testify as to the
procedures, if any, regarding deeds, hthng, and handlmg of the sale of the
vehicles. ' »
b)  Agents aﬁd employees of Plaintiff, Centennial Casualty Co., Inc.
Agents and employees of Centennial Casualty Co., Inc. are expected to
testify that they are msurers of Charleston Auto Auctmn
. ¢ Wylie Mickle
. A3 Auto Center
312 Longpoint Drive, Suite 100

< Columbia, South Carolina 29229

Upon mforma’aon and behef the P]amhff has alleged that they

were involved in transactmns whlch Plamtxff mmntams has caused a loss,
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d) Actuel 0wnei'e of the vehicles which Plaintiff claims has
resulted in a loss.
2, For each person lcnown to Defendant or its counsel to be a witness
conoermng the facts of ‘thlS case, set forth either a summary sufﬁc1ent to 1nform Plamtxff
of. t’ne 1mp ortant facts known to or observed by such witness, or prowde a copy of any

wrltten or recorded staternents taken from such witnesses.

ANSVWER
No written or recorded statements.
3. Identify all photographs plats, sketches, or other prepaled documents in

Defendant's or its a’ctorneys possession, custody, or control that relate to any claim or

defense in thls actlon.

SWER:

Defendant will rely upon all docaments exchanged by and Between
the partieslir_l ajscovery including eny and all documents relating to the
‘cxansf}er of the vehicles which are the subject maﬂ:er of this litigation.

Defendant has only been provided what has been produced by the Plaintiffs
as of ﬂlis date. Defendant is in possession of the bond which is likewise in.
the possession of the Plaintiff.

4. Identify an insnrance companies which may have insurance coverage
related to any claim in this action and set forth the number or numbels of pohcles

mvolved and the amount or amounts of coverage provided in each policy.

. ANSWER:

This is a bond claim. There is no insuranee coverage related to the
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~ opinion.

bond claim. o
| 5. | Identlfy all persons who have mvestlgated the events underlymg the clalrns

in this action and describe their investigation(s).
- ANSWER: ‘ -
Upon infonoaﬁoﬁ and belief, J oxiathan Bowman on hehalf of the
Plaintiff performed the i mvestlgatmn in this matter, submxtted documents

to Western Surety Company which has denied the claim, first through

- Judlt;h Randall and subsequently through- its unde‘rs’igned' counsel.

6. Identify all persons whom Defendant will call as an expert witness at trial

3

and for each such person:

(a) State the subject matter on which the expert is expected to testxfy,

(b)  State the substance of the facts and opinions to which the expert is
' expected to testify;

(¢}  Provide a surnmary of the grounds for each such opinion; and
(d)  Identifyall facts and evidence relied upon by each expert in making such

Defendant has not determin‘ed a testifying expert as of this date,

7 X Dbfendant alleges that it has suffered any damages from the events

“underlying this actlon identify and list (2) all such damages, and (b) how Defendant

beheves those i mgumes or damages ar ose, and (c) who Defendant believes is responsible

for each of those mJunes or damages

: ANS’W’ER: .

. Defendant has brought a thlrd—party complaint seeklng recovery ifthe

“bond is found to allow recovery, if the claim is glar_xted as against the

person or entities who allegedly caused the loss.
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»8. idenﬁfy any payments made under the Bond at issue in this action
(attached to the Complaint).

| ANSWER:

Defendant will check, but at this time does not believe any payment
has been made under this bond,

9. Identify and set forth in detaﬂ aﬂ reasons and evidence, including all legal
support, for Defendants claim-that Plaintiff is not a "legal representative” under the |
South Carolina Code § 56-15-10 et seq., including § 56-15-320,

ANSWER: |

Defendant craves reference to the statite and the bond.. i’laintiff has
failed to established that it is a V“-legal representative.” .Defendant would ‘
object to the remainder of Interrogatory No. 9 on the grounds 1t seeks to
mvade the attorney work pr oduct prlvxlege

10.  Identify and set forth in detall all reasons and evidence, including all legal
support, for Defendant's denial of Paragraph 9 of the Complaint, that "At all 1elevant,

times, Char]eston Auto Auction was actmg as the legal representative of.the Sellmg

Dealerships for the sale of the Vehicles,"
 ANSWER; R
i)efendant craves réferenée to the bond and the coxﬂlﬁon law of South
Caroliﬁa in response | to Interrogatory No. 10 and objects to further
: respondmg to the same on the Ly ounds it seeks to mva(}_g_ _the attorney work

product puw]ege The Plamtlff as of thls date yet to pr ovxde any

documentatlon that itis elthel an owner or legal repr esentahve as required

in‘the bond.
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11. Idehtify and set forth in detail all reasons ahd 'evidenc‘e; inc’lﬁding all legal
support for Defendant‘s demal of Par agraph 12 of the Complamt ‘that "The Selling
Dealershlps made Charleston Auto Auction theu' legal representative for pur poses of the
sale of the Vehxcles and the Bond."

See response to Interrbgatories 9 and 10.

12, Identify and set forth'in detail all reasons aﬁd e\_zidenée, including all legal
support, for Defendant's claim that Plaintiff is not th_e-lege@l subrogee of éharleston' Auto
Auction.

AN SWER:

Séeresponse to Interrogatories 9,10, and 11.

13.  Set forthin detail éﬂ reasons.and evidence, including all legal supinoﬂ, for
Defendaht's denial of Paragraph 19 of the Complaint, that "As the legal .sﬁbro gee of
Charleston Auto Auction, Plaintiff has the right to proceed in the place of Challeston
Auto Auction in thxs matter,” '

ANSWER:

See response to Intelrogatoues Nos. 9, 10, 11, and 12, Defendant has
demanded proof of sald allegations. |

14, Set forthin detaﬂ all reasons and evidence, mcludmg all legal support, for
Defendant's demal of Paragraph 26 of the Complamt that "This loss or damage falls -
under the Bond reqmred by South Carohna Code § 56-15-320 et seé "

~ ANSWER: '

Defendant craves reference to the statute for its terms and condltlons

and reasserts its responses as set forth herein in résponse to the
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Interrogatones Nos. 9, 10, and 11.

15. To the extent not alr eady 1den’uﬁed 1dentrfy all documents that supportor
otnermse relate to Defendant s clalms against P]amtlff or to any of the thlrd—party
claims in this : action. -

Defendant’s clalm asit Would relate to tlm d-p arty claxmants Would
have to rely upon documents produced by the Plaxnuff The Defendant’s

‘defense against the P]aimn‘ff is based upon the statutory bond which is

interpreted as a matter of law.

rive, Suite 400.

Post Office Bdx 8os7

Columbia, South Carolina 20202

Telephone: (803) 799-9091

Faesimile: (803) 779-3423

Attorneys for Defendant Western Surety Company,
" d/b/a CNA Surety , .

Our File No. 7753.67

December 22, 2009
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- STATE OF SOUTH CAROLINA

-d/b/a CNA Surety,

THE COURT G (}OMMON PLEAS
COUNTY OF CHARLESTON F OR THE NINTH JUDICIAL CIRCUIT
Centennial Casualty Co., Inc. Civil Action No.; 200970P;10~6577
| Plaintiff -

CERTIFICATE OF SERVICE
Western Surety Company, |

Defendant,

Western 'Surel‘}' Company,
d/b/a CNA Surety,

Défendant/Thjr_d-_Party
: Plaintiff,
v, |
Charleston Auto Auction, Ag
Auto Center, LLC. and Wylie
Mickle, -
Third-Party Defendants.

December 23, 2009

1,- Catherine M, -Gwyn, secretary to §. Markey Stubbs, of Baker, Ravenel &
Bender, L.L.P., herehy certify that I have, on this-ﬂ; ; ay of December, 2009, served -
counsel below with DEFENDANT/THIRD-PARTY PLAINTIFF’S RESPONSES
TO PLAINTIFF'S FIRST SET OF INTERROGATORIES AND FIRST REQUEST
FOR PRODUCTION to the following:

‘ - ~ PlaintifPs Counsel;

Ian S. Ford, Bsquire
Green & Ford, LLC

- 602 Rutledge Avenue
Charleston, South Carolina 29403

- www.greenandford.com o -~ |
o Ol 1Y

, Catherine M. Gwyn
Columbia, South Carolina ' J
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STATE OF SOUTH CAROLINA | ) IN THE COURT OF COMMON PLEAS
u ) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )

CENTENNIAL CASUALTY CO., INC,, CASE NO.: 2009-CP-10-6577
Plaintiffs,

V8.

WESTBRN SURETY COMPANY d/b/a
CNA SURETY, -

Defendant,

d/b/a CNA. SURETY
Deféndant/Third-Party Plaintiff,

VS.

;CHARLESTON AUTO AUCTION, A3

AUTO CENTER, LLC and WYLIE

MICKLE,

)

)

)

)

)

)

)

)

)

g
WESTERN SURETY COMPANY, )
)

)

)

)

)

)

)

)

)
Third-Party Defendants. )
: )

\MWHMVHOFLumATMHDR

" Laura Taylor, havmg been duly sworn, deposes and statés as follows
L 1 am the gener al manager of Charleston Auto Auchon I am over the age |
of twenty-one, am competent to give the testimony t_lgrpin, and m;ke the statements in this
Affidavit from my personal knowlé&ge and in my capacity as general manager of Charleston

© Auto Auction.

2. I make the statements in this Affidavit in support of the Motlon for

Summary Judgment of Centennial Casualty Co. Inc and Charleston Auio Auction.

- Page 1 of 4
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3; Charlestqn Auto Auction is an guction;‘er. that facilitates the sale and
purchase of automobiles amoné dealers. Charlest'on Auto Auction acts as the agent and Iegal.
representative for the dealerships in the transactions it facilitates; collects and conveys the funds
for the automoblles and conveys (but does not assume) the htle for the automobxles between the
parties.

4. Before Charleston Auto Auctxon will facilitate the sale of an automobile to
or from a motor vehicle dealer, dealers on both sides of the transaction must enter into-a purchase
and sale agreement with Charlestoﬁ AutoAuction, which makes Charleston Auto Auction the
dealers’ legal representative. |

5. In March 2008, A3 Auto Center purchased three automobiles: a 2006
Dodge Magnum; a 2001 Oldsmoblle Aurora; and a. 2006 Ford F?.SO (collectively the
‘Vehlcles”) Charleston Auto Auctlon facilitated the sale of those automobﬂes t0 A3 Auto
Center A Plus Auto Sales, Priceless Automotlve and Automotwe Rentals, Inc /' ARI Fleet Litd -

(collectively the “Selling Dealerships™) sold the vehicles. True and correct copies of certain

business record documents evidencing those transactions are attached as Exhibits 3-5,

6. As is customaxy in the motor - vehicle auction business, the Selhng

Dealerships made Charlestor Auto Auction their agent and legal representative, True and
correct copies of certain business record documents evidencing t}us designation are attached as
T3)(1111)1‘(3 3 4

7. The- checks used by AB Auto Center to purchase the Vehmles were
returned as havmg msufﬁment funds.  True and correct copies of those retuned checks are

attached as Exhibit 5 Those checks were not given in full or pamal payment of a preexisting
debt.

Page 2 of 4
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8. Charleston Auto Aoction was damaged in the amount of at least $35,305
through the fraudulent writing of insufficient checks for the Velricles. ’

9. Charleston Auto Auction incurred damages and losses in connection with
the sale or transfer of motor vehicles by a licensed -dealer .or wholesaler or the dealer s or
wholesaler s -agent, as reqmrcd by South Carolina’s Dealer Bond Statite,

| 10. Centenma] Casualty Co., Inc. msured Charleston Auto Auctron against the

loss, and has paid on the claun Centennial is the legal subrogee of Charleston Auto Auction,

and Charleston Auto Auction assigned its rights in this matter to Centennial. Centennial may

| stand in-Charleston Auto Auction’s place in pursuit of payment under the Bond at issue, True

and correct copies -of ‘certain business record documcnto showing tlrat status are attached as
Exhibit 6. | |

11. Charleston Auto Auction, thro’ugh Centennla.l, ‘has made demands oo

Western Surety Company for payment under the Bond which Western Surety Company has

refused to pay.

[SIGNATURE APPEARS-ON NEXT PAGE]

Page 3 of 4
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So sworn under penalty of perjury.

@&ﬂamdae@&

Latra Taylor -

SWORN to and subscribed before me

a/ day of 7 - ,2010
,. j % //(/mc%/m \(ILS)
otary Public for Spuih_{ .4 roldr ﬂa :
My Commission Expires: Matcd ¢t 2018

Page 4 of 4
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