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(1) failing to find the parole'board violated section 24-21 O(l*)(l) of the South
Calolxm Code (Supp. 2014) bécause it failed to use C@MI’AS ‘the risk
assessment tool adopted by thc South Calolma Dcpaxtmcm of Probation, Palole
and Pardon Services (the Dq artment), in 1cachmg his parole decision; (2) failing
to find the parole board-vielated:his due process: ughts by reaching his parole
decision before 111161v1ewmg=h1m' and (3) Iculmo to find.the parole board )
considered improper criteria in re%hmgD his parole decision. Spigner also argues
the ALC dld not impartially conmdex his case. We affirm in part, reverse in part,
and remand.’

I. As to issue one, we find: sectlon 24 21 10(1 )(]) requires the parole bomd to
evaluate an inAiaté's Tisk The: ‘Department's adopted assessment too] in -
reaching a decision to grant.or dcny parole Sec § 24-21 O(F)(l) ("The
[D]epartment must develop 4-plan that’ mcludes the . . . establishment of'a pIOCCSS
for adopting a validated actyarial risk ‘and neéds’ asscssment tool consistent with" .
evidence-based plaCUCCS and factms that comubute to cnmmal behavior, which the
parole board shall use in makmqpa}ole decisions . .. ." (emphasis Qdded)) '
Because the ALC failed to make this, ﬂndmg,_ its-or du is affected by an.error of
law. We therefore léve

to thls issue dndrcmand to-the palolc board for a new
paxole hearing. The parole boaid is ordéred to evaluaté ‘Spigner's risk using Lhe

Department's assessment tool and consider, the results of the evaluation in reaching
its decmon regardmg SpLgner‘-sg;palole See James V.. S C. Dep 't of Prob.; Pmole &._

admlmstratlve agency ") b,C.Code Ann § 1 -23- 610(B)(d) (Supp 2014) (”1 e
court of appeals . . . may reverse or:modify thc—: [ALC'SJ decision if the substantwe
rights of the petmonel have been’ pm]udlced because the fmdlncr _conclus10n or - -
decision is . ... atfected by 'oLher errof: oflaw Ly Cooper v-S.C."Dep't. of | Pr ob ,
Parole & Pardon Serys: ;37 3 661 S l: 2d 106 112 (2008) (hO]de_

an| mmate has a state cr ¢
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2. Astoissue two, we find substantial evidence supports the ALC's finding that
the parole board did not reach a decision regarding Spigner's parole prior to his
interview and hearing. See § 1-23-610(B) ("The court [of appeals] may not
substitute its judgment for thejud@id%hl of the [ALC] as to the weight of the
evidence on questions of fact."); § 1-23-610(B)(e) (holding this court may reverse
or modify the ALC's finding of fact only if it affects a substantial right of the
appellant and is "clearly erroneous in view of the reliable, probative, and
substantial evidence on the whole record"). As a result, no due process violation
occurred.

3. As 1o issue three, we altirm the ALC's finding the parole board did not consider
any improper criteria in reaching Spigner's parole decision. See S.C. Code Ann. §
24-21-640 (Supp. 2014) ("The [parole] board must carefully consider the record of
the prisoner before, during, and after imprisonment . . . ." (emphasis added)); id.
("The [parole] board must establish written, specific criteria for the granting of
parole and provisional parole. This criteria must reflect all of the aspects of this
section and include a review of a prisoner's disciplinary and other records.");
Brown v. S.C. Dep't of Health & Envtl. Control, 348 S.C. 507, 519, 560 S.E.2d
410, 417 (2002) ("[I]ssues not raised to and ruled on by the AL[C] are not
preserved for appellate consideration."); Clarendon Cnty. ex rel. Clarendon Chnly.
Assessor v. TYKAT, Inc., 394 S.C. 21,26 n.2,714 S.E.2d 305,308 n.2 (2011)

e e

(holding 1t the ALC falls to rule on an issue properly b€f01€ it, a party must filea .

Rule 59(e), SCRCP, motion requesting such a ruling to preserve the issue on
appeal). :

See § 1-23-600(D) ("An administrative law judge shall not hear . . . an appeal
involving the denial of parole to a-potentially eligible inmate by [the
Department]."). We disagree. See Howardv. S.C. Dep't of Corr.,399 S.C. 618,
630, 733 S.E.2d 211, 218 (2012) ("[A] matter is reviewable by the ALC where an
inmate's appeal also implicates a state-created liberty or propérty interest . ...");
Cooper, 377 S:C. at 499, 661 S.E.2d at 112 (holding an inmate has the right to
require the parole board to adhere to statutory requirements in rendering a decision,
and failure by the board to consider the requisite statutory criteria constitutes an
mfringement of a state-created liberty interest and warrants minimal due process
procedures). '

oN



4 We find no evidence of bias by the ALC in this case. See Conran v. Joe
Jenkins Realty, Inc., 263 S.C. 332,334,210 Q12.2d 309, 310 (1974) ("The burden
of proofis on the appellant to convince [an appellate court] that the lower court
was in error.”); Morig. Elec. Sys., Inc. v. White, 384 S.C. 606, 616, 682 S.E.2d 498,
503 (Ct. App. 2009) ("1t is not sulficient for a party . ... 1O simply allege bias;
“rather, the party must show some evidence of bias or prejudice.” (internal quotation
marks omitted)); Mallett v. Malletr, 323 S.C. 141, 147,473 S.E.2d 804, 808 (Ct:
App. 1996) ("The fact a (court] ultimately rules against a litigant is not proof of
prejudice by the [court], even if it is later held the [court] committed error in [its]

rulings.").
AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.

THOMAS, KONDUROS, and GEATHERS, JJ., concur.
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State of South Carolina
Department of Probation, Parole and Pardon Services

NIKKI R. HALEY JERRY B. ADGER
(_]ovemor Director
2221 DEVINE STREET, SUITE 600
POST OFFICE BOX 50666
COLUMBIA, SOUTH CAROLINA 29250
Telephone: (803) 724.9220
Facsimile: (803) 734-9440
WWww.state.sc.us/ppp
April 23, 2015 o

The Honorable J enny Kitchings

Clerk of the South Carolina Court of Appeals

Post Office Box 11629 _
Columbia, South Carolina 29211 .

Re: Robert Spigner v. SCDPPPS

Dear Ms. Kitchings:

Enclosed please find the original and six (6) copies of the Petition Jor Rehearing, dated April 23,
2015, along with proof of service in the above-referenced case.

Thank you for your cooperation in this matter.

Sincerely,

To ans, Jr.

Ty

Assistant General Counsel

Enclosures
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cc:..Baobert Spigner .
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THE STATE OF SOUTH CAROLINA {
IN THE COURT OF APPEALS

APPEAL FROM THE ADMINISTRATIVE LAW COURT
The Honorable Ralph K. Anderson, III

APPELLATE CASE NO. 2013-001380

Unpublished Opinion No. 2015-UP-204
Submitted March 1, 2015 - Filed April 15, 2015

S.C. DEPARTMENT OF PROBATION, PAROLE AND
PARDON SERVICES..........ooooiiiiioiionnomerao RESPONDENT

ROBERTF. SPIGNER..........ooooiiiiiieniiono APPELLANT

CERTIFICATE OF SERVICE

I, Dawn K. Nichols, Executive Administrative Assistant, certify that I have served the
within Petition for Rehearing, dated April 23,2015, by depositing a copy of the same in the
United States mail, postage prepaid, this 23" day of April, 2015, addressed to:

Robert Spigner, #65500

Broad River Correctional Institution
4460 Broad River Road

Columbia, S.C. 29210

I further certify that all parties required by Rule to be served have been served.

L 74

T ~ “7“Dawn K. Nichols T~
Executive Administrative Assistant




THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM-THE ADMINISTRATIVE LAW COURT
The Honorable Ralph K. Anderson, III

APPELLATE CASE NO. 2013-001380

Unpublished Opinion No. 2015-UP-204
Submitted March 1, 2015 — Filed April 15, 2015

S.C. DEPARTMENT OF PROBATION, PAROLE AND
PARDON SERVICES..........ooovvvienit i RESPONDENT

ROBERTF. SPIGNER. ...oooooccccco APPELLANT

PETITION FOR REHEARIN G

Respondent, the South Carolina Department of Probation, Parole and Pardon Services

(Depa;t\rirvl-éht) respectfully petitions the Court for a rehearing pursuant to Rule 221(a), SCACR.
This petition is submitted on the grounds that the Appellant recently appeared before the Parole
Board, in which a COMPAS assessment was considered. The decision of the Court remanding the

case to the Board for a new hearing should be considered moot, The fzct diewould-receive a

T e e

subsequent hearing pursuant to South Carolina law was something this Court was not aware of

prior to making this decision. Based on the reasons set forth below, the Department respectfully



asks this Court to grant this Petition for Rehearing and reconsider their prior decision remanding

the case to the Board for another hearing,

Procedural History

On September 8, 1971 , the Appellant Robert Spigner appeared before the Honorable Wade

Weatherford for the offense of murder. Pursuant to South Carolina law, the Court sentenced the

this offense, South Carolina law allowed a person serving a life sentence for murder parole

eligibility upon the service of ten years.

indicating poor community adjustment; and 5) a failure to successfully complete a community
supervision program. Upon receiving this denial the Appellant filed a notice of appeal before the
Administrative Law Court (ALC). In the ALC appeal, the Appellant alleged the Board failed to
consider a risk assessment pursuant to South Carolina law.! Op May 24, 2013, the Honorable

Ralph K. Anderson, II1 issued an order affirming the decision of the Parole Board.

This decision was appealed to this Court. This court decided without ora] argument.

pursuant to Rule 215, SCACR? that the Board failed to complete or consider a risk assessment in

violation of South Carolina law. On April 15, 2015, this court issued an unpublished opinion

criminal behavior, which the parole board shall use in making parole decisions including additional objective
criteria that may be used in parole decisions. S.C. Code Ann. §24-21-10(F)(1)(2012)

2The appellate court may decide any other case without oral argument if it determines that oral argument would
not aid the court in resolving the issues. Rule 215 SCACR.

2
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reversing in part and remanding the case to the Parole Board for another hearing. This petition for

rehearing follows.

Request for Reconsideration

This Court made the determination that the Board erred in denying parole without
considering a risk assessment, and ordered a new hearing in which a risk assessment must be

considered.

Prior to this decision, the Appellant again appeared before the Board on January 15, 2015.
Before this hearing a parole examiner met with the Appellant to complete a COMPAS risk
assessment. Upon completion of this assessment the results was provided to the Board These
results were considered prior to the denial of parole. Since the Appellant has appeared before the
Board, where COMPAS was considered, the decision of this Court is now moot, so we respectfully
request this Court reconsider its prior decision.

The Department argues this case should be considered moot because its ruling will not
change the Appellant’s current situation. The Department does not expect the Board to release the‘

\_
Appellant on parole with the identical facts they considered only four months ago. A case becomes

m——r

moot when judgment, if rendered wil] have no practical effect upon the existing controversy.
-——_———\———’————\

Mathis v. South Carolina State Highway Dept., 260 S.C. 344 346 195 S.E.2d 713, 715 (1973).

* Since he just had a hearmg where a COMPAS assessment was considered, this ruling does not
present the Appellant any relief. Before any action can be maintained, there must exist a Justiciable
controversy. Midland Guardian Co. v, Thacker, 280 S.C. 563, 567, 314 SE2d 26, 28 (Ct. App.)

cert, denzed (1984). A Just1c1able controversy is a real_and substantizl coniroversy which is

LW

Smmgm e eemenao . — s RS

appropriate for judicial determination as distinguished from a dispute or difference of a contingent

hypothetical or abstract character. Guimarin & Doan, Inc. v. Georgetown Textile & Mfg. Co., 249



S.C. 561,155 S.E.2d 618 ( 1967). The Appellant has just appeared before the Board in January. It

is highly unlikely that the Board would award parole to a prisoner they just denied only months

o

ago unless new facts are presented. There will be no new factors presented in a second hearmg

The deCISlon of the Court would not bring any relief to the Appellant, so this case should be

e Y

considered moot and reconsidered by this Court.

Due to its mootness, and in the interest of judicial economy, the Department respectfully
requests this Court reconsider-{t-s previous decision. The Department requests the Court not order
the commencement of another hearing. The Department wishes this Court grants this motion and
allow the current decision to remain, except the order of commencing another Parole hearing. A
hearing has just been held, in which the Board has considered all the criteria including a risk

assessment denied parole. It would be unnecessary to conduct another hearing, which would garner

an identical result.

e L teemm_st eIl ZRme Do oonEmasaee



Conclusion
WHEREFORE, the State respectfully requests this Court grant the Petition for Rehearing,
and reconsider its earljer decision remanding the case back to the Parole Board for another hearing.

Respectfully submitted

General Counsel

South Carolina Department of Probation,
Parole and Pardon Services

P.O. Box 50666

Columbia, South Carolina 29250

(803) 734-9220

Attorney for the Respondent

Columbia, South Carolina
April 23, 2015
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i -memee ———[MAY bE Neither-appropriate nor legally-proper—~ -~ - - =~ -

MODIFICATIONS OF PAROLE CASES

. 1. IN GENERAL ' A ‘
] As in the case of continuations, violations of parole do not always result in revocation. Revocation of
parole is generally reserved for the ‘most serious violations, includifg: a new criminal conviction;
repeatedly testing positive for drugs; absconding from supervi‘§j;dn; and other such violations that
threaten the safety of the community or demonstrate that the parolee is simply incorrigible or unwilling
to make the effort to reform. . A parolee can be in technical violation of the conditions of parole either

because, through no fault of his/her own, he/she cannot satisfy some condition or another, or because
he/she has fallen short, for whatever reason, of what is expected of him/her. In either case, revocatior®

&

s e

N d

: In such cases, modification of the conditions of parole may be the best solution. Modifications of
5 parole serve two purposes:. they respond to the parolee's individual rehabilitative needs as those
needs change over time and modifications allow for parole to continue in a way that reasonably

ensures the safety of the community, while saving the state the cost of incarcerating the offender.

- Where modification of parole seems to offer the best course, the law allows the supervising parole

agent to issue a citation, instead of an arrest warrant, to bring the parolee before an administrative

L

~ hearing officer, so that some appropriate modification can be made.

i _

L -As a matter of policy, the Department prefers rather to continue cases on parole by modifying the
conditions of supervision where that would be appropriate and reasonably likely to do some good,

s} ‘ than to end them by resorting to the most severe expedient of revocation.

| 2. PROCEDURE |

The Board has delegated the authority to the Department's Administrative Hearings Section to hear

J and decide all parole cases where nothing more than a madification of some sort is being sought in

the first instance. The Board and its panels, however, do in one situation take a hand in modifying
paroles. This happens where a case is brought up for a revocation hearing, and the Board or panel
decides to continue the offender on parole. At this point, the Board or panel may modify the conditions
of the offender's parole in whatever way it thinks will serve the best interests of society and the -
individual offender.

J Except for this situation, the Board has left the matter of modifications to the De'pariment's hearing

. T officers. Fﬁ‘a‘ddltrdn'rUbEmere’tc'modifyparoleby“imposing:anyaadditiona}-conditionotsupemision_._,_._
that an agent could impose, hearing officers can also choose from_a long list of other intervention
‘]~« - - options: The hearing officer may do aiiy of the following:

e Place the offender on Home Detention:
o Place the offenderin a Halfway House;:
» Order the offender to complete Public Service Employment;

» Order the offender to pay restitution (actual damages only) for violations committed while under
supervision:; ‘ : '

supervision;

» Restructure the offender's payment schedule;

] * Restructure the payment schedule with, Board approval, on which the offender pays restitution;
3

» Recomimend placament at a Restitution Center;
» Exempt or defer the offender's supervision fees:
! » Modify any other special conditions of parole as may be appropriate under the circumstances.

"SOUTH CAROLINA BOARD OF PAROLES AND PARDONS 45 OPERATIONS MANUAL
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE_OF SOUTH CAROLINA
" In The Court of Appeals -

" Robert F. Spigner, Appellant,
V. |

South Carolina Depar’tment of Probation, Parole and
“Pardon Services, Respondent

Appellate Cas,c;No.,zol_s-oorssof o

Appeal From The 'Admi-nistrative Law Court
Ralph King Anderson, III, Administrative Law Judge

Unpubllshed Oplmon No 2015 UP 204
Submltted March 1;201:5=Filed. Aprll 15, 2015
Wlthdrawn Substltuted and Refiled May 27 2015

| AFFIRMED"'IN PART AND REVERSED iN PART

Robert F. Spigner, pro se.

‘Tommy Evans Jr., of the South:Carolina Department of
- Probation, Parole and Pardon Serv1ces of Columbla for- :
' Respondent ST e o

PER CURIAM: Robert F Sprgner appeals an order of the. Admlmstratwe Law
Court (ALC) ‘affirming the demal of hxs parole Sprgner argues the’ ALC erred by



(1) failing to find the parole board violated:section 24-21-10(F)(1) of the South™ -
Carolina Code (Supp. 2014) because it failed to use COMPAS‘,1 therisk- =~ |
assessment tool adopted by the South Carolina Department of Probation, Parole

and Pardon Services (the Department), in reaching his parole decision; (2) failing

to find the parole board violated his.due‘_tpr‘(’)cess_ rights by reaching his parole .

decision before intervieWiﬂgjhifﬁi_’gtldfl(B)"féi.liih_g.;t'_of::?ﬁndfthe parole board
considered improper criteria in reaching his parole decision. Spigner also argues

the ALC did not impartially coﬁsider his case. We affirm in part, reverse in part,
and remand.” S '

1. We find section 24-21-10(F)(1) requires-the parole board to evaluatean - - |
inmate's risk using the Departrrient‘s"_adoptéd assessment tool in reaching a decision
to grant or deny parole. See§ 24—211-1-0(13.)(1) ("The. [D_]'epartmént must develop a :
plan that includes the ... establishment ofa pr'oncﬁess.'for‘ adopting avalidated -

actuarial risk and needs 'és'sess_'r_ri_'éﬂr'_ltj-t'ficf)"l_'fbejiSiStegtij'witﬁ eviden'ce-_basedApra,fctié_\es‘”' ‘
and factors that contribute to 'c‘ri’rniria[fb'ehé” ior, which-the: parole board shall use

in ' making parole decisions R (emphééis added)). Because the ALC failed to -
make this finding, its order; is affected by an error.of law. We therefore reverse as

to this issue.’ See James v.S. C: Dep't'of Prob., Parole & Pardon Servs., 3771 S.C..

564, 566, 660 S.E:2d 288, 290 (Ct: App: 2008)-("Section 1-23-610-of the South-
Carolina Code . . . sets forth the standard of review when the court of appealsiis -

sitting in review-of a decision'by the ALC on an appeal from ;ar_l':adminiStratiy'e o
~agency-"); S.C. Code Ann. 3ﬂ§.~‘1;;—‘2_3‘-.6,I;Q(B)(d): (Sppﬁ;-'2014) ("The court.of appeals .

.. may reverse ormod1fythe[ALC‘s]deélslonlf the ﬁégiibstantii_v;e-f;ri ghts of the " -
petitioner have been,?pggej}gdi@jc'd;be’béﬁsé{t«hfé firiding; conclusion, or decision is..". .
affected by other error of law . .. "); Cooper v. S. C. Dep't of Prob., Parole &

Pardon Servs., 377 S.C. 48'_9, 499, 661 S.E.2d 106, 112 (2008) (holding' an inmate

' COMPAS is an acronym for "Correctional __Offende’r Management Profiling for
Alternative Sanctions.” PRI DTN '

2 We decide this case,_wi?h,ov_i}t Oralargument pursuant to RQI_Q%%J;S;;§Q£.&CR;_;,‘ L

3 {n a petition for rehgafing_;“‘thé Department informed this court Spigner - ]
reappeared before the parole:board on January 15, 2015. The Department stated
Spigner was evaluated;,vus;ngﬂCQMPA@,p'ri_o:n to the hearing and the parole board -

considered the evaluation in reachingits decision to deny his parole. As-a result, -

we find it unnecessary to order a new. parole hearing.
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has a state-created liberty interest in requiring the parole board to adhere to
statutory criteria in rendering a decision).”

2. We tind substantial evidence supports the ALC's finding the parole board did
not reach a decision regarding Spigner's parole prior to his interview and hearing.
See § 1-23-610(B) ("The court [of appeals] may not substitute its judgment for the
judgment of the [ALC] as to the weight of the evidence on questions of fact."); § 1-
23-610(B)(e) (holding this court may reverse or modify the ALC's finding of fact
only if it affects a substantial right of the appellant and is "clearly erroneous in
view of the reiiabie, probative, and substantial evidence on the whole record"). As
a result, no due process violation occurred.

3. We affirm the ALC's finding the parole board did not consider any improper
criteria in reaching Spigner's parole decision. See S.C. Code Ann. § 24-21-640
(Supp. 2014) ("The [parole] board must caretully consider the record of the
prisoner before, during, and after imprisonment . . . ." (emphasis added)); id. ("The
[parole] board must establish written, specific criteria for the granting of parole and
provisional parole. This criteria must reflect all of the aspects of this section and
include a review of a prisoner's disciplinary and other records."); Brown v. S.C.
Dep't of Health & Envtl. Control, 348 S.C. 507, 519, 560 S.E.2d 410, 417 (2002)
("[1]ssues not raised to and ruled on by the AL[C] are not preserved for appellate
consideration."); Clarendon Cnty. ex rel. Clarendon Cnty. Assessor v. TYKAT, Inc.,
394 S.C. 21,26 n.2, 714 S.E.2d 305, 308 n.2 (2011) (holding if the ALC fails to
rule on an issue properly before it, a party must file a Rule 59(e), SCRCP, motion
requesting such a ruling to preserve the issue on appeal).

* The Department argues that under section 1-23-600(D) of the South Carolina
Code (Supp. 2014), the ALC did not have jurisdiction to hear Spigner's appeal.
See § 1-23-600(D) ("An administrative law judge shall not hear . . . an appeal
involving the denial of parole to a potentially eligible inmate by [the
Department]."). We disagree. See Howard v. S.C. Dep't of Corr.,399 S.C. 618,
630, 733 S.E.2d 211, 218 (2012) ("[A] matter is reviewable by the ALC where an
inmate's appeal also implicates a state-created liberty or property interest . ...");
Cooper, 377 S.C. at 499, 661 S.E.2d at 112 (holding an inmate has the right to
require the parole board to adhere to statutory requirements in rendering a decision,
and failure by the board to consider the requisite statutory criteria constitutes an
infringement of a state-created liberty interest and warrants minimal due process
procedures).



4. We tind no evidence of bias by the ALC in this case. See Conran v. Joe
Jenkins Realty, Inc., 263 S.C. 332,334,2 10 S.E.2d 309, 310 (1974) ("The burden
of proof is on the appellant to convince: [an appellate court] that the lower court
was in error."); Mortg. Elec. Sys., Inc. v. White, 384 S.C. 606, 616, 682 S.E.2d 498,
503 (Ct. App. 2009) ("It is not sufficient for a party . .. to simply allege bias; _
rather, the party must.show some evidence of bias or prejudice.” (internal quotation
marks omitted)); Mallett v. Mailett, 323 S.C. 141, 147, 473 S.E.2d 804, 808 (Ct.
App. 1996) ("The fact a [court] ultimately rules against a litigant is not proof of
prejudice by the [court], even if it is later hield the [court] committed error in [its]
rulings."). -

AFFIRMED IN PART AND REVERSED IN PART.

THOMAS, KONDUROS, and,GEATHE‘RS, JJ., concur. -

ST e b ARy
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Appellate Case No. 2013-001380

ORDER

The petition for rehearing is granted. We dispense with further briefing and
argument. The attached opinion is substituted for the previous opinion, which is

withdrawn. |
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cc:  Robert F. Spigner, 65500 e
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Robert F. Spigner, 65500
Broad River Correctional Institution
Columbia SC 29210

Mr. Tommy Evans, Jr., Esquire
PO Box 50666
Columbia SC 29250

‘Re: Robert Spigner v. SCDPPPS

Appellate Case No. 2013-001380

Dear Counsel:

Enclosed is the decision of the Court. The remittitur will be sent as provided by
Rule 221(b) of the South Carolina Appellate Court Rules.

Very truly yours,
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N v enm. GLERK
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cc: Jana E. Shealy
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