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, STATEMENT OF THE CASE

This claim arises ont of an alleged, accident on May 22, 2013. On that date, Claimant
contends he was momentarily éhocked by a rotisserie oven he was working on. Following the
accident; Cleimant continued to- vilork for the remainder of the day and the following day.
Claimant had scheduled time off after May 23,.2013. On May 28, 2013—six days after the
accident—Claimant presented to. Doctor’s Cdre and Lexington Medicaln Center Witﬁ severe three
 vessel coronary disease, an occluded coronary artery, and an acute myocardial infarction caused
by a plaque rupture izvhich caused an acute ventricular septai defect._ At Doctor’s Care;, Claimant
reported he was having no chest pressure and had started sweating thar morning (on May 28th).
At Lexington Medical Center, Claimant indicated he was not having chest pain but had been
sweating. Following the diagnosis, Claimant underwent surgery to repair the Ventricnlar septal
defect caused by the plaque rupture and subsequent myocardial infarction. The medical records
in the case revealed that Claimant has a distinct family history of coronary .di.sease with his father
passing away at a similar age from coronary disease and a myocardial infarction. Further, the
medical records indicated that Claimant wae 5 3‘5A year pack-a-day smoker and drank a case of
beer per week. Based on all of the medical records available to Carrier,> this claim was ultimately
denied by verbal communication to Claimant on September 13,2013.

Immediately following the denial of beneﬁts, Claimant filed a Form 15, Section III
requestmg a hearing as well as a Summons and Complaint in Richland County Clrcuit Court
alleging a bad faith denral of beneﬁts alleging that S.C. Code Ann. § 42-9-260 is
unconstitutional seeking a temporary restraining order to stop Defendants from denymg the

claim, and seeking an Order from Judge Lee ﬁnding the claim compensable and awarding

benefits. Judge Lee issued:end then rescinded the temporary restraining order sought by



Claimant. A hearing on the merits of Claimant’s Complaint has not been set by the Court. After
~ the temporary restraining order was rescinded, the Comrﬁission set Claimant’s Form 15, Section -
III for a heariﬁg before Commissioner Beck. In éddition, Defendants filed several motions wiih
the Commission including a‘Mot.iorll to Quash the deposition of the)adjuster, a Mbtion to Quash
diséovery of fhe adjuster’é claim file, and a Motion to Postpéne the Hearing;

A hearing on all of the motions and on Claimant’s F())rm 15,‘ Section Il was set on
September 30; 2013 for Novembef 11, 2013. Prior to the hearing, Commissioﬂer Beck conducted
a standard pre-hearing conference as well as a Motions Hearing wherein Commissioner Beck |
ruled on all outstanding issues raised by the motions including Defendants’ Motion to Postpone.‘
Each of these mbtions affected the ability to conduct the Form 15 heéring and were neceséary to
have prior to the'hearing. Commissioner Bevck‘ gave Claimant the opportﬁrﬁty to postpone the
" Form 15 hearing in order to spend time i)r.eparing for each of the motions that were timely
served. Claimant turﬁed down that oppbrtunity. At the heariﬁg, all parties agreed that the only
issue for Commissioner Beck was to determine was whether or not Defendanfs had conducted a
gbod faith investigation. In order to make that determination, Cdrﬁmissioner Beck limited the
review of evidenc¢ to only thqée documents produced prior to the date of denial — September 13,
2013. Following the hearing, Commissioner Beck is;ued a Decision and Order-on December-S,
2013 finding thJat Defendants had conducted a good fgith investigation. The subject)of that
hearing is vcurrently on appeal béfore this Court in a separate appeal ﬁled by Plaintiff.

| On October ‘22,v 2013, after the ’Form' 15 hearing was set by the Commission bﬁt before
that hearing was held, Claimant filed a Form 50 requesting a hearing on compensability for'

alleged injuries to his head, bréin, left hand, left arm, chest, heart, and all other organs, members,

and bodily parts. A hearing notice for the Form 50 hca:fing was sent by the Commission on



December. 6, 2013 with explicit instructions that the hearing- would be’ to. determine
compensability of Claimant’s allegedv-injuries to his héad, bréin, left hénd, left' énn, chést, heart,
* and all other organs, fnémbers, and bodily parts. The Forrn 50 hearing was held before the Single.
Commissioner on January 13, 2014. Following the hearing, the Single Commissioner issued a
Decision and Order on February 27, 2014, Defeﬁdants-Appellants timefy filed a Fdnn 30 based |
on legal errors contained in the Single Commissioner’s Decision and Order. The Full
Commission conducted a reviéw hearing on May 19, 20‘14. The>Full Commiésién issued its
Decision and Order on July 25, 2014. Defenaant-Aﬁpellants filed a Notice éf Appeal on August
20, 2014. Thereafter, fhe parties entered into the voluntary pilot mediatiop program in an étt;:mpt
to resolve this matter. Due to certain issues with ‘obtaiﬁir'lg records and oi)inions,' as well as
schedﬁling iséues, ‘this mediation d}d not océurluntil May 1, 2'()1‘5. Unfortﬁnately, the parties
reached an impasse and this matter is now back before this Court on the origihal appeals. |
ARGUMENT

Claiman-t 'notiﬁed Employer he was shocked while Wdrking on a rotisserie oven on May
22, 2013. (Def. APA p. 8). Employment record§ of Claimant indicate that he continued working A
the remainder of the day and t‘hé entire -following d;y. (Déf. VAPA p. 10-11). An email frém '
Claimant to Employer indicates that he was experieﬁcing only neck pain on Méy 27, 2013 (5
days post-accident). ’(Def. APA p. 9). Claimant first presented to Doctor’s Care on May 28, '2013
(6 days post-accident) complaining that he woke up sweating that morning (6 days post-accident)
(Def. APA p. 1). Claimant was-treated by Dr. Greenfield-at Doctors® Care. Dr. Greenﬁéld noted
thét Claimant had some tendemess in his shou\lder and neck a?ea.- Id. Furthér, Df. Greenfield
noted that Claimant did not complain of any chest pressure.Id.

Dr. Greenfield testified in her deposition that the testing she conducted could not give



any indication as to when Claimant suffered the Amyocardial infarction. Speciﬁcally, Dr.
Greenfield stated that the myocardial infarction “...could have been 5 days ago...” and further
admitted that the acute myocardlal infarction could have occurred the evening of May 27 or the

morning of May 28. (Dr. Greenfield Depo Tr. 12: 10 - 13:8). Further Dr.  Greenfield 1ndieated

~ that she based portions of her oplnlon on artlcles that she read relating to electrocutlon from

lightning strikes. When asked about these articles Dr. Greenﬁeld admitted the voltage involved |
in those articles was 10,000,000 Volts—an amount th:t is 20, OOO 40,000 times hlgher than the
voltage involved in this claim. (Dr. : Greenﬁeld Depo. Tr. 28:19 — 29:4). Add1t1onally; Dr.
Greenfield stated that Claimant ,presented without any chest pain. V(Dr. Greenfield Depo.i’I"r.
16:5-9, 24:3-8). Dr. Greenfield also noted the pain in Claimant’s arm and shoulder was not
indicative of having snstained a myocardial infarction. (Dr. Greenfield Depo. Tr. 16:13-25). Dr.
Greenfield issued a written opinion stating Claimant’s heart condition was caused by the
electrical shock. ’

Claimant was' then referred to and eaw Dr. Dasgtlpta at the South Carolina Heart Center
on May 28. Dr. Dasgupta also noted sweating and noted that Claimant denied chest pain but did
have minimal left shoulder. pain. (Def. APA p 2). Dr. Dasgupta diagnosed Claimant with an
acute myocardial infarction. Id. Dr. 4Da.sgu‘1:ita~ indicated that Claimant had a prior history of
}iypertension, tobacco abuse (one nack a day smoker); as well as a signiﬁcant farnily history for
heart disease (Claimant’s father passed away from coronary disease and myocardial infarction)‘.‘
- (Def. APA p. 2-3). Dr. Dasgupta also noted that Claimant appeared to have a ventricular septal
defect as a possible completion of }iis acute myocardial infaretion. (Def. APA p. 2). Dr. Dasgupta
referred Claimant to Lexington Medical Center where Dr. Travis‘ performed surgery to repair an

acute ventricular septal defect that formed following the myocardial infarction.. (Def.‘ APA p. 5-



7.

| Dr. Travis described the m‘échar_ﬁSm of Claimant’s injury as being a plaque rupture that
" caused a myocardial infarction that caused the ventricular septal defect. (Dr. Travis Depo. Tr.

13:24 — 14:2). Dr. Travis indicated thqt plaélue ruptures can be caused by mahy .things including

getting up the wroﬁg way from a couch, strenuous activity, stressful events iﬁ your personal life, -

emotional stresses, and many other things. (Dr. Travis Depo. Tr. 14:3-11). Further, Dr. Tra{/is
was asked “...other than the timing of the heart attack.. .there’s no way to kriov&; for certain the
vpléque rupture was caused by the electrical shock, is that correct?"’ (Dr. Travis Depo. Tr. 14:12-
15). Dr. ATraVis'response ~was that “[i]s there a definitive way to—pollate one to another
- absolutely .not'.” (Dr. Travis Depo. Tr. 14:16-18) (emphasis added). Dr. Travis also stated that
“the [electrical shock] could of started the whole domino effect.” (Dr. Travis Depo. Tr. 29:23-
24) (emphasis added). Finally, Dr. Travis ir'ldicatéd» that the neck pain Clail(nant experiehéed
“could be just neck pain.” (Dr. Travis ‘Depyo. Tr. 30:12-16). |

Dr. Travis indicated that part of His opinioﬁ formed because of the presence of a plaque

on Claimant’s heart. However, Dr. Travis stated that fhis was his first qpeﬁ he;eir-‘c surgevry‘ on a
patient who had réceived an electrical shock. (Dr. Travis Depo. Tr. 29:2-5). Further, Dr. Travis
stated that -he had never ;‘read abput or seen an&thiﬁg” related to whether or not the plaque he
\observed is related to electrical shock (.)’r whether or: not the plaque he obsgrved is common in
electrical shock. (Dr. Travis Depq. Tr. 29:6412). Follqwi\ng the cafe provided to Claimant, Dr.
Trellv'is issued a written (\)piniog stating Cl:aimant"s heart condition was caused by fhé electrical
shock. - ‘ |

After the surgery, Claimant be'ge'm treating with Dr. Lide on an outpafient basis for his

heart condition. In his deposition, Dr. Lide stated that no one knows what causes a plaque

)



mpture in the heart. (Dr. Lide Depo. Tr. 17:13-15).- Dr. Lide agreed with the statement that

«...we don’t really know what causes plaque rupture.” (D_r. Lide Depo. Tr. 17:22). Dr. Lide also
testified that “T don’t know whether the electrical shock caused the plaque rupture.v.. .7 (Dr. Lide

Depo. Tr. 18: 14 15). Further Dr. L1de testified that he i is not familiar with any research and he

has not conducted any research on whether an electrical shock can cause a myocardial infarction ,

or a ventricular septal defect. (Dr. Lide Debo. Tr. 22:13 — 23:1). Dr. Lide also indicated that the

longer in time the heart condition develops from the precipitating event (in this case an electrical

)

~..

shock), the less likely it is the heart condition is related to the electrical shock. (Dr. Lide Depo.
Tr. 23:2-6). Finally, Dr. Lide stated his overwhelming evidence that the electrical shock caused
Claimant’s condition was “proximity in time.” (Dr. Lide Depo. Tr. 24:20-21). Dr. Lide issued a

written opinion stating Claimant’s heart condition was caused by the electrical shock.

I. THE FULL COMMISSION ERRED BY FAILING TO VACATE THE SINGLE
COMMISSIONER’S DECISION AND ORDER BECAUSE THE SINGLE
COMMISSIONER ERRED BY HOLDING THE HEARING OVER DEFENDANT-
APPELLANTS’ OBJECTIONS BECAUSE, BY CONDUCTING THE HEARING
AND RULING ON MATERIAL COMPENSABILITY ISSUES, THE SINGLE
COMMISSIONER OPERATED IN AN APPELLATE CAPACITY WITHOUT
PROPER JURISDICTION.

Clarmant has alleged an injury arising out of an electrical shock accident on May 22,

2013. Prior to the hearing held by the Single Commissioner, Commissioner Beck issued a

4

Decision and Order on December 5, 2013 finding that Defendants had conducted a good faith
- investigation. In addition, in that Decision and Order, Commissioner Beck made a factually

 correct finding based on the medical evidence submitted that Claimant suffered a myocardial

infarction on May 28, 2013 (6 days post-accident). That finding, along with many others from

that order, was appealed by Claimant in a properly filed Form 30. At the time of this underlying

'



~ hearing before the Single.Commissroner, the Full Commission had hot yet conducted a hearing
on Commissioner Beck’s Decision and Order and, therefore, each of the exceptions to his order
- were on appeal—including the May 28, 2013 date of the myocardial infarction. .
A review of ‘the'medical evidenee and deposition testimony reveals that Claimant’s
 ventricular septal defect was caused by his:aeute myocardial infarction/ptaque rupturel. In other
words, the medical evidence 1s clear that the' electrical shock did not directly cause the
ventricular septal defect. Rather,’ the acute myocardial infarction caused the ventrtcular,septal
defect. Further, there is no dispute between the partres that the cause of the ventricular ‘septal
defect is the acute myocardial 1nfarctron The questron of compensabrllty before the Single
Commissioner for Claimant’s chest and/or heart condition therefore was 51mply ‘what caused
Claimant’s acute myocardial infetrction?’; g

In order to make that determination and answer that question, the Single Commissioner
was required to make_ﬁndinge related to when (i.e. the date) the acute myocardial infarction
occurred. The Single Commissioner expressly refused to make that finding®. It was Defendant-
Appellants’ position that an acute myocardial infarction occurrihg 6 days post-accident cannot be
causally related to the work-accident itself because it is too attenuated in time. Defendant-
Appellants’ position is that. Clairhant’s pre-existing conditions, family-history, lifestyle choices,
and mere coincidence in time, as affirmed by each authorized treating physician, are the

causative factors of the acute myocardial infarction occurring 6 days post-accident. When all of

Claimant’s conditions are viewed together, the evidence clearly supports a finding that the acute

! The medical records and testimony indicate the plaque rupture was contemporaneous with the acute myocardial
infarction and that it was either caused by the acute myocardial infarction or the acute myocardial infarction was
caused by the plaque rupture. The doctors’ testimony indicates that it is not possible to know which occurred first.
‘For continuity and clarity throughout, acute myocardial infarction will be used in this brief.

"2 See both Single Commissioner Decision and Order and Single Commissioner Hearing Transcript 5:23-8: 9 wherein
the Single Commissioner sets out her “procedural wiggle room” to go forward despite the prior Commission
findings.
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myocardial infarction. in relation to the work-accident is nothing more than m-unfoﬁunately
timed coincidence.

However, Défcndants’ ppsition as to corﬁpensability aside, the Singlle'Commissioner was
required to make a finding indicating when Claimant suffered an acute myocardial infarction in
order for there to be legal support‘ for a finding of a causal connection betweeﬁ the acute
ventricular septal defect and the electrical sh'oc:k3 . Absent a requirement to make a ﬁnding of

~ when the causative injury occurred (in this che the acute'mlyocarciial infarction), the door would
be opened to find compensability for injuries that occur 1 month, 6 months, 1 year or more from
the date of an alleged acciaent.r ‘ o

In the Decision and Order, the Singlé Commissioner, by choosing to expressly refuse to
find the date on whi;:h the acute myoc'ardial iﬁfarction occurred,  implicitly made findings that
result in one of two things: (1) an affirmation of Commissioner Beck’s finding .of the May 28,
2013 date' of acute myocardia'l’infarction or (2) a reversal of Commissioner Béck’s finding of the
May 28, 2013 date of acute myocardial infafction4. Either way, the Single Commissioner sat in
an unlawful appellate capacity when she both heard this-claim and rendered her Decision and

~

Order by either implicitly affirming or reversing Commissioner Beck’s findings as

compensability of the acute ventricular septal defect cannot be determined absent a finding of
when the acute myocardial infarction occurred.
For the foregoing reasons, the Full Commission’s Decision and Order should be vacated

in its entirety as the underlying Single Commissioner Hearing could not have been held because

i
\_'

3 As noted throughout, the causative chain at issue is whether the (1) Electrical Shock caused the (2) Acute
Myocardial Infarction/Plaque Rupture which then caused the (3) Ventricular Septal Defect. If the acute myocardial
infarction was not caused by the electrical shock then the ventricular septal defect is not compensable.

* In other words, the Single Commissioner, by not ruling on the timing of the acute myocardial infarction, either
acknowledges the acute myocardial infarction occurred May 28 (6 days post-accident) and finds that it is still
“causally related to the electrical shock (which is addressed below) OR the Single Commissioner determined the
acute myocardial infarction occurred earlier in time and simply refused to enumerate that finding of fact so as to

-8




' the Single Commissioner sat iﬁ an unlawful appellate capacity. Furthér, this claim should bg
remanded for a new héarin(g at the Single Commissioner level with'ihstructions that the hearing
cannot be conducted until the first éi)peal of Commissioner Beck’s Decision and Order has been
allowed to run/ifs course and tﬁe issuéé related to the date of the acute myocardial infarction are
resblved. |
il. THE FULL COMMISSION ERRED BY FAILING TO FIND A DATE ON
WHICH CLAIMANT SUFFERED A PLAQUE RUPTURE IN CLAIMANT’S
HEART.
As discusged above, ther;e has,be.en no ﬁndipg of when Claimant ‘actually suffered any
injury’. The sequence of medical events iﬁ this claim is not disputed. Claimant sufferéd an
electrical shock at work on May 22, 2013. Sometime betweeﬁ May 23, 2013 and Ma§ 28, 2013

\. .

Claimant suffered an acute myocardial infarction/plaque rupture®

. The acute myocardial
infarction/plaque rupture led to Claimant developing an acute ventricular septal defect. The
~ventricular septal defect deveioped as a res.ult of the acute myocardial ihfarction/plaque rupture
required surgical intervention on May 29, 2013.

As previousiy noted,. the key to determiniﬁg whether or not Claimant’s ventricular septal
- defect is compensable is determininé whgther or not the plaque rupture was c‘ausedA by the
electrical shock. If the electrical shock did not cause the plaque rupture then the ventricular
septal defect cannot be found to be cqmpensvable as it was directly éaused by the plaque rupture.
In order to find that fhe plaqué rupture was caused by ‘glﬁe electrical shock, the Full Commission
must find the date on which the plaque rupture occurred. Absent a ﬁndirig of when Claimant

suffered the injury (the plaqué rupture) that led to his ventricular septal defect, the Full

avoid inherent conflict with Commissioner Beck’s prior Decision and Order that is on appeal. .

3 With the exception of Commissioner Beck’s original order which is also on appeal.

¢ Defendant-Appellants’ position, consistent with the medical records and Commissioner Beck’s original Decision
and Order is that the acute myocardial infarction/plaque rupture occurred on May 28, 2013.

9



Commission’s Decision and Order 1s speculative; conjecture, and without any support. in the
evidence.

In Cross v. Concrete Materials, 236 S.C. 440, 114 S.E.2d 828 (1960), the Supreme Court

stated that “Under other authority,, the rule of liberal construction of the compensation acts in
favor of the employee.. ;does’ not disi)ense with the neéessity of evidence to support the award, or
of making proof prerequisite}o' recovery, does not permit a court to award éompehsation
where the requisite proof is lackihg, and...does not to apply to tﬁe'evidence offered, or
requiréd,‘to establish the claim, or to the functi(;n ‘.of the commission in hearing evidence or in
resolving conflicts in the testimony, and does not operate to distort the proofs or to make the
facts other than as they are. A liberél conspructioh of the evidence carlmotAbe substituted for
failure of proof of any cséential element of the claim..." (emphasis added). The Supreme Coqrt
went on to state “It has been mistakenly said in one or more of our decisions...thét doubt of
causal connection between injury ahd death or disability should be resoived in favor of
compensability. That is error because it woﬁld found a conclusion of fact upon doubt /wheréas-
such finding must be upon evidencg, not douﬁt..."i"here is no sound reason for the translation
of the rule of liberal coﬁstruction of the',law to the ﬁnding of the facts to the end that doubt with
respect to the latter shall be resolved in favor of the'cléimant. Doubt, as the foundation of a-
lfactual ﬁnding; can hardly:be distiﬁguished from surmise, speculation and conjéctﬁre which

~

countless cases have condemned as a substitute for facts and legitimate inferences. Conviction,
not doubt, is the proper basis of a conclusion of fact.” (emphasis added).
A ﬁnding-of compensability for the ventricular septal defect without first finding when

the plaque rupture occurred in relation to the electrical shock constitutes a finding that is based

on surmise, conjecture, and speculation. Pursuant to Cross, the Full Commission is required to

10 -



make findings baseld upbh “eviden&:, not doubt.” The Full Commission was required to make

findings of fact based on the rﬁédical evidenéé of (1) when the plaque rupture oécuffcd and (2)

that the plaque rupture was‘ caused by the electrical shoék.. Absént these findings, the Fﬁll

~ Commission cahnbt make a ﬁnciing that the ventriéular septal defect is a compensable injury. .
Therefore, the Full Commission’s Décision and Order shoulg be reverscd.» This Court-

should eifher enter a finding that the ventricular septal defecf is not cémpensable based on the

evidence présented or this claim. should be remanded for a néw hearing with instructions that the .

Single Commissioner shall enter findings not inconsistent with a finding that the ventricular

septal defect is not pompensable. Alterhatively? this claim should be remanded for a new hearing

on the merits of compensability reiated to the alleged heart injury.

III. THE FULL COMMISSION ERRED BY FAILING TO MAKE A f‘INDING OF
FACT AS TO WHAT CAUSED THE PLAQUE RUPTURE IN CLAIMANT’S
HEART. ,

As noted above, the sequence-of medical events in‘-this claim is not disputed. Claimant
suffered an electrical shock at work on May 22, 2013. Sornetime .between May 23, 2013 and
May 28, 2013 Claimant suffered an acute myoéardial infarctiqn/plaque ruptgre7. The acute
myocarélial infarction/plaque fuptufe led fo Claimant .‘de_vneloping a ventricular septél defect. The
v"en'tricular sei)tal.defeét deglelope::d as a result of the .acute myocardial infarption/ plaque 4rup>ture
required surgical inter'vention' on h/iay 29, 2013.

As previously stated, the kéy to determining whether or not Claimant’s ventricular septal
defect is compensable is determining’whether or not the plaquel rupture was caused by thé
electrical shock. If the electrical shock did not cause the plaqué rupture then the. ventricular

\

septal defect cannot be found to be compensable as it was directly caused by the acute

\

" Defendants position, consistent with the medical records and Commissioner Beck’s Decision and Order is that the
acute myocardial infarction occurred on May 28, 2013.

11
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“myocardial infarction and plaque rupture. The Full Commission failed to make a finding related

‘to what caused the plaque rupture in"'ClaiI‘nant.’s heart. Absent a finding of wiiat caused

-~

4<Ciaimant’s' plaque”rupture‘ that led to his ventricular septal defect, the Full COmmissidh’sv

Decision and Order is speculative, conjecture, and without any support in the evidence.

In Cross v. Concrete Materials, 236 S.C: 440,114 S.E.2d 828 (1960), the Supreme Court

stated that “Under .other authority, the rule of liberal construction of the corrip_ensaﬁon acts in

i

favor of the employee. ..does not dispense with the necessity of evidence to support the award, or }
of making proof prerequisite to recdvery, ‘doe:s not permit a court to award comgensation ,

where the ‘requisite-'proof is ‘lacking, and...does not to apply to the evidence offei'e'd, or

required, to’ establish the claim, or to the function of the commission in hearing evidence or in

resolving conflicts in the testimony, émd;.doeé not operate to distort the proofs or to make the .

. facts other than as they are'.:‘A liberal construction of the evidence cannot be substituted for-

failure of proof of any essential element of the claim..." (emphasis-‘added). The Supréme Court
[ ; J :

went on-to state It has been mistakenly said in one or more of our dfécisiOns...that doubt of
causal connection between injury and death or. disability should "be resolved in favor of

. compensability. That is error bccauée it would fourid a ¢onclusion of fact upon doubt whereas
N : ‘

such finding must be upon evidence, not doubt... There is no sound reason for the translation -

\ "

of the rule of liberal construction of the law to the finding: of thé facts to the end that doubt with
respect to the latter shall be resolved in-favor of the plainiant. Doubt, as the foundation of a
factual finding, can hardly be distinguished from sumiise, speculation and conjecture whilch

countless cases have condemned as a substitute for facts and legitimate inferences. Conviction,

"not doubt, is the proper basis of a convcl-usion of fact.” (emphasis added).

12
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A finding of compensability for the vegtricular septal defect without first finding what
caused the piaque ’mptvure in.relatioﬁ to the electrical shock constitutes a finding that is based on
surmise, conjecture, and speculétion._' Pur§uant to _C_rg_é_s_, the Full Commission must make

; A
findings based upon “evidence, not doubt.” The Full ’Commission was required to rhak¢ findings
' of fact based on the eyidence of what caused the plaque rupture and that the plaque ‘rupt:ure was
caused by the electrical shock. Absent these ﬁndiﬁgs, the Fullr Commission cannot .inake a
finding that the ventricular septal defect 1s a compensable injury.

Therefore, the Full Commission’s Decision Aand Order should be reversed. This Court
should either enter a finding that the ventricular septal defect is not compensable based on the
evidence ;resented or this clain; shbuld be remanded f(;r a new hearing with instructions that the
Single Commissi(_)ner shall Aentér findings not inconsistent with a finding that the Véntricular
septal defect is not compensablej Alternatively, this claim shouid be remanded for a new hearing

‘on the merits of compensability.

IV. THE FULL COMMISSION ERRED BY FAILING TO FIND A DATE ON
WHICH CLAIMANT SUFFERED A MYOCARDIAL INFARCTION.

'As noted throughout, the sequence of‘me.di_gal events in this claim is not disputed.
Claimant suffered an electrical shocl; at wo'rk on May 22,‘ 201I3. Sometime between May 23,
2013 and May 28, 2013 Claimant suffered an acute myocardial inférction/ plaque rupture®. The
acute myocardial infarction/plaque rupture led to .Claimant developing a véntricular septal defect. .
The véntricular septal defect develope’d as a result of the acﬁte myocardial' infarction required
surgical intervention on May 29, 2013.

As'previously noted, the key to determining whether or not Claimant’s ventricular septal

_ defect is compensable is determiriing whether or not the acute myocardial infarction was caused

~ ® Defendants position, consistent with the medical records and Commissioner Beck’s Decision and Order is that the
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by the electrical shock. If the electrical shock did not cause the acute myocardial in'faiction then
the ventricular septal defect cannot be found ,'to tie compensable as it was directiy peiused' by the
acute myocardial infarction and resulting piaque rupture.i The Full Commission failed to make a
finding related to Claimant actually suffered the myocardial infarction. Absent a ﬁndirig of when
Cleiimant’s acute myocardial infarction that led to his ventricular septal defect occurred, t}iel Full
Ci)mmission’s Decision and Order is speculative, conjecture, and without any support in the

evidence.

In Cross v. Concrete Materials, 236 S.C. 440, 114 S.E.2d 828 (1960), the Supreme Court

stated that “Under other authority, the rule of liberal cqnstiuction of the compensation acts in
favor of the employee...does not dispense with the riecessity of evidence to support the award, or
of making proof prerequisite to recovery, does not permit a court to‘ award compensation
where the requisite proiof is lacking, and...does not to apply to the evidence 'bffered, or
‘required, to establish the claim, or to the funbtibn of the commission in hearing evidence or in
resolvirig conflicts in the testirriony, and does not operate to distort the proofs or to make the
facts other than as they are. A liberal constructioxi of the evidence cannot be substituted for
failure of proof of any essential.element of thé claim..." (emphasis adde,d). The S'upreme Court
~ went on to state “It has been mistakenly said in one or more of our decisions...that doubt of .
causal connection between injury and deat,h"or disability should Vbe resolved in favor of
compensability. That is error because it thild foun(i a conclusion of fact upon d(iubt whereas -
, )
such firiding must be upon evidence, not doubt...There is no sqund reason for the translation
of the rule o\f liberal construction qf the’ law to the finding of the facts to the end that doubt with °

respect to the latter shall be resolved in faVor of the claimant. Doubt, as the foundation of a

factual finding, can hardly be distinguished from surmise, speculation and conjecture which

\

acute myocardial infarction occurred on May 28, 2013.



{
countless cases have condemned as a substitute for facfs and legitimate inferences. Conviction,
not doubt, is the proper basis of a con¢lusion of fact.” (emphasis added).
A finding of compensability for the ventricular septal defect without first finding when

. \
the acute myocardial infarction occurred in relation to the electrical shock constitutes a finding

that is based on surmise,'\conjecture, and speculation. Pursuanf to QLo_sﬁ, the Full Com,mission
~ must make findings based upon “‘evidence, not doubt.” The Full Commission was required to
make ﬁndiﬁgs of fact based on .the evidence of when the acute myocardi;al infarction occurred
and that the acute myocardial infarction was caused by the electrical shock. Abseﬁt these
findings, the Full Commission caﬁnot make a ﬁhding that the ventricular septal deféct is a,
corﬁpensable injur};. Put simpiy, if the Full Cbmmission cannot determihe when an injury.
‘occurred based on the medical evidence .presented—,as is the case here;then the injury, by
default, cannot be compensable.

Therefore, the Full Coﬁqmission’s Decision and Order should be reversed. This Court
should either enter a finding that the ventricular septal defept is not compensable bésed on the
evidence presented or this claim should be remanded for a new hearing with 'insfructions that the
Single Commiséioner shall entér ﬁndings not.‘inconsistent with a finding that the ventricular
septal defect is not compensable.)Alternatively, this claim should be remanded for a new hearing
on the merits of compensability. | |

V. THE FULL COMMISSION ERRED BY RELYING ASOLELY ON DR. TRAVIS’

WRITTEN MEDICAL OPINION WHEN ‘THE EVIDENCE PRESENTED AT

THE HEARING AND HIS OWN SUBSEQUENT DEPOSITION TESTIMONY'

DIRECTLY CONTRADICTS HIS WRITTEN MEDICAL OPINION.

The Full Commission erfgd in relying on Dr. Travis’ written medical opiniqﬁ for two

reasons: (1) Dr. Travis’ opinion that the electrical shock caused Claimant’s heart condition is

based solely on the sequence:of events between the shock and the acute myocardial infarction as

15
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well as the presence of a plaque on Claimant’s heart; and (2) Dr. Travis’ opinion is based on the

fact that Claimant was shocked By 480 volts ef electricity which is clearly 'contradicted by the

4
o

evidence.
S : .

First, the extent ef Dr. Travis opinion is ‘grounded solely. in the.relationship in time
between the electrical shock and the heart conditioﬁ as well as a plaque on Claimant’s heart. Dr.
Trat/is described the trlechanism of Claimant’s injtlry as being a plaque rupture that caused a
myocardial infarction that caused the ventricular septal defect. (Dr.'TraVis Depo. Tr. 13:24 —
14:2). However3 Dr. Travis/'indicated ‘that plaqtle ruptures can be caused by many things
including getting up the wrong way ffom a _eouch, strenuous activity,'stressful events invyour
personal life, emotional stresses,- and many other things. (Dr. Travis Depe.-Tr. 14:3-11). Furthef,
Dr. Travis was asked ‘;...other than the titning of the heart attack...there’s no way to know for
certain the plaque rupture was caused by the electrical shock, is that correct?” (Dr. Travis Depo.

Tr. 14:12-15). Dr. Travis response was that “[i]s there a definitive way to—collate one to

another absolutelv not.” (Dr. Travis Depe‘. Tr. '14;16-18) (emphasis added). Dr. Travis also

stated that “the [electrical shock] could® of started the whole domino effect (Dr. Travis Depo

Tr. 29:23-24). F1na11y, Dr. Travis 1ndlcated that the neck pain Claimant experienced—and that
Claimant’s deposition testimony reveals was the only pain he experienced throughvat least two
days post-accident—*“could be jtlst neck péin [unrelated toa heart condition]. '(Dr.i Travis Depo.
Tr. 30:12-16). | |

Dr. Travis also indicated that part of his opinion formed because of the presence of a
plaque on Claimant’s'heart. However, Dr. Travis stated itl his deposition that this was his first
. open heart surgery en a patient who had reeeived an electrical shock. (Drv. Ttavis Depo. Tr. 29:2-

5). Further, Dr. Travis stated that he had never “read about or seen anything” related to

\
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whether or not the plaque he observed is related to electrical shock or whether or not the
plaque he observed is common in electrical shock. (Dr. TraVis Depo. Tr. 29:6-12). The testimony
indicates that Dr. Travis essentially guessed that the plaque he observed was related to an
electrical shock based solely on the fact that Claimant allegedly suffered an electrical shock a
week prior. This. is clearly an insufficient basis on which to ground a medical opinion as it
* related to cansati'on under the Act.

Second, Dr. Travis’ written medical opinion should not be given weight'because the
specific underlying causation (e.g. 480 volts of electricity) in his written medical statement is
clearly contradicted by the evidence. Dr. Travis’ writtén statement indicates that Claimant’s
condition was caused by 480 volts of electricity. In his denos_ition, Dr. Travis was asked to
confirm his written opinion about whether he laelieveﬁdvthat Claimant’s “...condition was brought
about by eleetrical shock of 480 volts... .” (Dr. Travis Depo. Tr. 8:20-22). Dr. Travis answereii
“I lielieve it, absolutely, had cause (sic) the defect on presentation.” (Dr. Travis Depo. Tr. 8:23-
24). However, Dr. Travis arimitted that he does not have any idea what a.mount of voltage
actually shocked.Claimant. (Dr. Travis Depo. Tr. 9:3-4). Further,A'Dr. Travis admitted that the
entire basis of his opinion related to Voltage of the shock causing Claimant’s condition came .
from Claimant himself, (Dr. Travis Depo. Tr. 9:5-8). | -’

At the Hearing, Claimant could not testify to the exact voltage of thé machine. Claimant
stated that the voltage into the machine ©...was at 240. T mean, it’s 240 or above...” (Hr’g Tr.
24:25). Further, Clainiant could only state the machine was “at 1east‘24d volts.” (Hr’g Tr. p.
54:16-24). Mark Warren also testified at the nearing. His testimony revealed that the machine

Claimant was using was rated for a maximum 480 volts but that it could run on 208 volt. (Hr’g

Tr. 58:24-25). Further, Mr. Warren testified that the machine should be running at 208 volts per

? “Could” is insufficient to support a finding of medical cil%sation under the Act.



leg. (Hr'g Tr. 59:2-4). ‘

The evidence in the recofd élearly establishes that there is ﬁo basis for a finding by Dr.
- Travis, any other doctor, or the Commis_sién that‘Claimant suffered a shock of ’480 Vélts.
Because Dr. Travis’ wri'tt‘env .oﬁinio'ri is based Aupon a shock of 480 volts, which is cléarly
contradicted By the evidence, weight canpbt be gi\./enAtqhis written medical opinioﬁi

Defendant-Appellahts assert they do not E'llSk this Court necessarily to.Weigh conflicting
evidence from this witness. Rather, Defendant-Appellants’ contend the Full Commission erred
by not properly considering all evi’dence and by reaching an incorrect conclﬁsion in light of tl;e
full evidence—specifically Dr. Travis’ depo‘sitién. Dr.""’\l“ravis’. cicéosition serves to clarify the
rétionale behind his written opinions. His V\I/r‘ittén opinions, oﬁ their face, state that this is a.
compensable injury. Howeve.r.,v wheﬁ one reviews his subsequent deposition testimony, it
becomes clea; that his obinions are anything But clear. And in fact, it becomes clear that the only
causal connection Dr. Travis can actually make between the alleged electrical ‘shock and the
myocardial infarction is that the myocardial infarction happe‘ned' slolmetime after the alleged
electrical shock. The Commission erred by simply reading and relying only on Dr. Tra.vis’f.
written opinion but discarding ér othérwise discounting his subsequent -deposition 'téstimony
wherein he clarifies his prior writfen opinion,. |

_ For the foregoing reasons, the Full Commis.sion erred in giving any weight to Dr. Travis’
written medical opinions. It is clear from the evidence that D?. Travis’ opinion is based on
speculation, conjectﬁre, 'su;rmise, and incorrect infonna_tion.»Dr. Travis’ opinion'is based solely
on a time relationship inasmuch as Claimant suffered an glectﬁcal shock and 6 day‘s‘later‘

presented with an acute myocardial infarction. Put another way, Dr. Travis’s opinion is that

because B occurred after A, then B was caused by A. This is wholly insufficient to support a

18



finding of causation. Additiona}ly, Dr. Travis’ opinion related to plaque‘ on Claimant’s heart‘
amount td, at best, a guess and Dr. Travis readily indicated he had no idea whether or ‘noé the
plaque he observe(li was caused by electrical shock.

Because the F.ull Cemmission elearly relied on Dr. Travis® pre-deposition written report
in finding this claim to be compensable apd ignored the sub‘seciuent clarifying information
contained in his deposition, this Court must remand this claim to the Single Commissioner with
instructions that Dr. Travis’ wfitten oleinion is to be given no weight and to enter findings of fact
consistent with the testimeny and medical evidence—namely that Claimant did not-suffer a
compensable injpry to his chest and/or heart. | |
VL. THE FULL COMMISSION ERRED BY RELYING ON DR. LIDE’S WRITTEN.

MEDICAL OPINION WHEN THE EVIDENCE PRESENTED AT THE

HEARING AND HIS OWN SUBSEQUENT DEPOSITION TESTIMONY

DIRECTLY CONTRADICTS HIS WRITTEN MEDICAL OPINION.

The Full Commission erred in relying on Dr. lee s written ‘medical opinion 'forv tyvd
reasons: (1) Dr. Lide’s opinion that the electrical shock caused Claimant’s heart condition is
based solely on the sequence of events between the shock and the acute myocardial infarction as
well as the presence of a plaque on Clalmant s heart; and (2) Dr. Lide’s opinion is based on the
fact that Claimant was shocked by 480 volts of electricity which is clearly contradicted by the
~ evidence. | | |

First Dr. Lidelbases his opinion on the relationship in time\inasmuch as Claimant suffered
an electrical shock and 6 days later presented with an acute myocardial infarctiop. In his
deposition, Dr. Lide stated that no one kﬁows what causes a plaque rupture in the heart. (Dr. Lide

Depo. Tr. 17:13-15). Dr. Lide agreed with the statement that “...we don’t really know what

causes plaque rupture.” (Dr. Lide Depo. Tr. 17:22). Dr. Lide also testified that “I don’t know

“
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' wheiher the électricai shock c;dused the plaque rupture'’... .” (Dr. Lide Depo. Tr. 18:14-15). |
Further, Dr. Lide testified that ﬁe is not familiar with ahy research and he has not conducted
. any reseafch on whether an elecirical shock can cause a niyocarélial infarction or a
.ventricuiar septal defect. (Dr. Lide Depo. Tr. 22:13 —'23:1). Dr. Lide also indicated that the
* longer in time the heart condition dev¢1‘ops from the precipitating event (in this case an electrical
shock), the less likely it is the heart coﬁdition is related to the eilec.:trical shock. (Dr. Lide Depo.
Tr. 23:2-6). Finally, Dr. Lide state(; his overwflelming evidence ihat the electrical shock
caused Claimant’s condition was “proximity in time.” (Dr. Lide Depo. Tr. 24:20-21).
Essentially, Dr. Lide readily admits (1) he has no idea What started the causal chain for the
“ventricular sgptal defect, (2) hé has no idea if an electfical shock can even cause a VSD, and (3)
his only basis for his opinion is the sequence of events (e.g. A then B, thefefore A caused B).

Second, Dr. Lide bases his opinioﬁ on the fact that Claimant was shocked by 480 volts of
electricity. However, at his deposition, Dr. Lide stated “[t]he details of the 'sl;ock are beyond
me...” and “...I did not investigate the scene. I do not know what equipment he was working
on...and. I certainly have no.data to i;ndicate to me whether 480 volts would be strong
enough to cause the problem that 120 volts wouldn’t cause...I have done no research on -
this.”

At the Hearing, Claimant could not testify to the exéct voltage of the machine: Claimant
stated that the voltage into the machine “...was at 240. I mean, it’é 240 or above...” (Hr’g Tr.
24:25). Furthér, Claimant coul/d }only State the mz;chine was “high Voltage’; and “at least 240
volts.” (Hr’g Tr. p. 54:16-24). VMark Warren also testified at the heariné./His testimony revealed

that the machine Claimant was using was rated for a maximum 480 volts but that it could run on-

1 Note that Dr. Travis’ statements, and the uncontested medicals, indicate the sequence of events is a plaque
rupture/myocardial infarction which resulted in the ventricular septal defect. Dr. Lide therefore readily admits he has
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208 ‘Volt. (Hr’g Tr. 58:24-25). Further, Mr.' Warren testiﬁéd that the machiné should be ruhning
at 208 volts per leg. (Hr’g Tr. 59:2-4). The evidence in thé record cl‘eafly establishes that there is
no basis for a'ﬁnding by Dr. Lidé, any other doctor, or the Commission that Claimant suffered a
 shock of 480 volts. Because Dr. Lide’s written opinion is based upon a shock of 480 volts‘, which
is\clearly contradicted by the evidence, weight cannot be given to his written médical opinion,
Defendanthpﬁellants aésert they do not ask this ‘Co‘urt necéssarily to weigh conflicting
evidence from this witness. Rather, Defendant-Appeilants’ contend the Full Comrhissién erred
by not properly considering all evidence and by reaching.an incorrect conclhsion in light of the
ﬁlll‘evidence—§peciﬁ¢ally Dr. Lide’s deposition. Dr. Lide’s deposition serves to clarify his
rationale behind his written opinions. His writtéh opinions, on th'eir face,. state that this is’a
compensabl.en injury. However, when éne reviews his subsequent deposition. testimony, it
becomes clear that his opinions are anything but clear. And in fact, it becomes cleaf that the only |
causal connection Dr; Lide can\actually make between the alleged electrical éhock and the

\

myocardial infarction is that 'the-'myocard_iél’ infarction happened‘sometime éfter the alleged
electrical shock. Dr. Lide even goes so far as to say; in his deposi:cién, that he. has no idea.
Whether the alleged shock caused the heart condition. The Commission erred by simply reading
and relying ‘only on Dr.‘ Lide’s written opinion but discarding or otherwise discounting his
subsequent deposition testimony wherein he clériﬁes his prior written opinion.

For the foregoing reasons, the Full Cbmmission erred in giving any weight to Dr. Lide’s
* written medical opinions. It is clear from the evidence that' Dr. Lide’s opinion is based on
speculation, conje::ture, si1rmise; and incorrect irifbrmation. Dr. Lide indicated in his tesfimony

that there is no known way to determine" what causes a plaque rupture. Further, Dr. Lide

indicated that he knows of no research connecting an electrical shock to a myocardial infarctidn

e

no idea if the chain of events alleged by Claimant was cagsled by the alleged electrical shock.
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or a ventricular septal dgfe?:t.z Finally, Dr. Lide admitted that he baéed his opinion on proximity
in time. Because the Full Commission clearly relied on this report in finding this claim fo bel
compensab'le, this Court must remand this claim to the Single Commissioner 'with instructions
" that Dr. Lide’s written opinion is to be given nod weight and to enter findings of fact consistent
wifh uthe testimony and medical evidence—hamely Athat Claimant did not suffer a cémpenéablel
' injury to his chest and/or heart.

N

VII. THE FULL COMMISSION ERRED BY RELYING ON 'DR.‘ GREENFIELD’S
: WRITTEN MEDICAL OPINION WHEN THE EVIDENCE PRESENTED AT
THE HEARING AND HER OWN SUBSEQUENT DEPOSITION TESTIMONY

DIRECTLY CONTRADICTS HER WRITTEN MEDICAL OPINION.

The Full Commissioner erred in relying oﬁ Dr. Greenfield’s written medical opinion for
two reasons: (1) Dr. Greenﬁelds’s opinion that tile electric’al shock: caused lClal'imant’s heart
conditidn is Based solely on the relatiohship in tjnie between the shock and the myocafdial .‘
infarction; and (2)’ Dr. VGreenﬁeld’s opinion is based on thé fact that Claimant was shocked by
480 volts of elecfricity which is clearly contradicted by the evidence.

Dr. Greenfield testified in her deposition that the testing she conduct;id could not give
any indication as ‘to when 'Cléimant suffered the -myocardial infarction. Specifically, Dr.
Greenfield stated that the myoéardial infarction f‘.;.could have been' 5 days ago...” and further
admitted that the écute mybcardial infarction could inave occurred fhe evening of May 27.
or the mornin‘gA of May 28. (Dr. Greenfield Depo Tr 12:10 - 13:8). Further, Dr. Greeﬁﬁeld
indicateci that shé baéed portions of Her opinion on-articles that she read relating to eleétrocution
| from lightning strikes. When asked about these articles, Dr. Greénﬁeld admi'tt'ed the voltagé
involved in those articles was 10,000,000 volts—an amount that is 20,000-40,000 times higher

than the voltage involved in this claim. (Dr. Greenfield Depo. Tr. 28:19 — 29:4). Additionally,

Dr. Greenfield stated that Claimant presented without any chest pain. (Dr. Greenfield Depo. Tr.
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16:5-9, 24:3-8). Dr. Greenfield also noted the pain in Claimant’s arm and shoulder was not

indicati\?e‘ Qf having sustéinéd a m&mé'ardjal infarction. (Dr. Greenfield Depo. Tr. 16:13-25).

Second, Dr. Greenfield bases. her written opinion on the fact that Claimant was shocked
by 480 volts of electricity. However,. in her deposition, Dr. Greenﬁeld was asked about this
opinion and she stated “[Claimant] tollvd rﬁe it was 480.” (Dr: Greenfield Depo. Tr. 7:11). Dr.
Greenfield admitted that she did not ruﬁ aﬂy tests to determine voltage ;md when asked if she had
any persoﬁal knowledge of the éctual véltage of the machine, she responded “I would not have
the foggiest [idea].” (Dr. Grg:enﬁéld Depo; Tr. 7:12-23).
| At tbe Hearing, Clain'lant vcould not> testify to the exact voltaée of the machine. Claimant
~ stated that the voltage into the machine “..'.wés at 240. I mean, it’s 240 or above...” (Hr'g Tr.
24:25). Further, Claimant could only state the machine was “high voltage” and “at least 240
vovlts."’ (Hr’g Tr. p. 54:16-24). Mark Warren also téstiﬁed at the hearing. His testimony revealed
that the machine Claimant was using‘vséas réted for a ma(xivmum 480 volts but that it could run'on
- 208 volt. (Hr’g Tr. 58:24-25). Further, Mr. Warrep testified that the machine should be running
at 208 volts per leg, (Hr'g Tr. 59:2-4). - |

Thé evidence in the record clearly establishes that there is no basis for a finding by Dr.
Greénﬁeld, any other doctor, ér fthe Commission that Claimant suffered a shock of 480 Volts.
Bec:ause Dr. Greenfield’s épinion is based ﬁpon a shock of 480 volts, which is clearly
contradicted by the; evidence, weight cannot bé given to her written medical opinion.

I).efendant-Appéliants'asseft tl{ey ‘do nét gsk this Court necessarilyy to weigh conﬂicﬁngl
evidence from ~this witness. Rathér, Defendaﬁt-Appéllants’ contend the Full Commission erred
by not properly considéri'ng all evidence and reaching an incorreét con%:lusion in lighf of the full

evidence—specifically Dr.. Greenfield’s deposition. Dr. Greenfield’s deposition serves to clarify .
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the rati'onaie behind her written op.inions.‘ Her written opinions, on their face, state that this is a
compensable injury. However, whén one .Vreviews. her subsequent depbsition' testimony, it
becomes clear that her opinions are anything buf'clear. And in fact, it becomes clear that the only
causal connection Dr. Greenfield can actually make between the alleged electrical shock and the .
myocardial infarct:ion is fhét the myocardial infarction héppened sometime after the alle'geld,
electrical shéck. The Commission erred by simply rgadiné and relying only on Dr. Greenfield’s
written opiﬁion but discarding or otherwise discounting her subsequent deposition testimony
wherein she clarifies her pﬁor written opinion.

For the foregoing reasons, the Full Commission erred in giving any weight to Dr.
Greenfield’s written medical obinioﬁs’. It is clear frofn the evidence that Dr. Greenﬁeld’s opinion
is based on speculation, cOnjechtﬁre, surmise, and incorrect information. She stated in ’he'r N
deposition that there was no way for her»determine when the myocardial infarction occurred and
that it was possible it occurred on the night of May 27—5' days poét-acpident——or the morning of
May 28—6 days post-accident. Furthér, Dr. Greenﬁeld,based her.opinion on érticlles that have no
relevance to the claim at hand (namely an ‘article‘about lightning strikes containing voltage over
20,000-40,000 times higher than the voltage ,iﬁ thi;claim). In addition, Dr. Greenfield’s written
opinion related to the :électr.ic:.al shock is invalid based on the clear evidenge presented by
Ciaimar{f/ and Mr. Warren fhat the voltage of the machine was less‘thar.l 480 volts. Becauée the
- Full Corﬁmission clearly relied on this report irJl finding this claim to be compensable, this Court
must remand .this claim to the Single Commissioner With instructi(.)n;s that Dr. Greenfield’s
written 'opinion. is to be given no wéight and to enfer findings of fact consistent with the
' testimony and mecllical evidencve'—n'amelyi that Clairr;ant did not “suffer é corﬁpen’sable injury to

9

his chest- énd/or heart.
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VIII. THE FULL COMMISSION ERRED IN FINDING OF FACT #7 BY/FINDING
THAT CLAIMANT BEGAN SWEATING THE NIGHT OF THE ELECTRICAL
SHOCK WHEN CLAIMANT’S OWN TESTIMONY AND THE MEDICAL
EVIDENCE REFUTES THAT FINDING. ' '
The medical and teétimonial eyidence'clearly do not support a ﬁnding that Claimant

began sweating the night of the electrical shock. |

| Claimant notified Employer he was shocked whiie working on a rotisserie oven on May
22, 2013. (Def. APA p. 8) Emplqyment records ‘of.Ciaimant indicaté that he continued working
the remainder of the déy and the entire lelOWiﬁg day. (Def. APA p. 10-11). An :email from
Claimant to Employer,iﬁdice;tes that he was eXI;eriencing dnly neck pain on May 27, 2013 (5
days poét-acci_dent). (Def. APA p. 9). Claimant ﬁrst presehted'to Doctor’s Care on Méy 28,2013
(6 days post-accident) complaining thét he woke up sweating that morning (6 days post-.
accident). (Def. APA p. 1) 'Doctpr’s 'Care not;:'d that Claimant had'some tenderness 1n his
shoulder and neck area. Id. Fprther, Dovctor"s :éafe noted that Claiﬁmt did not complain of any

" chest pressure.. Id. Claimant was referred to and saw Dr. Dasgupta at the South Carolina Heaﬁ

Center; Dr. Dasgupta also noted sweating and noted that Claimant denied chest pain but did have
minimal left shoulder pain. (Def. APA p. 2).; Dr. Dasgupta diagnosed Claimant with»an acute
myocardial infarction.’ Id. Dr. 'Dasgupta indicated fhaf Claimaﬁt had a prior‘ history - of .
hypertension, tobacco abuse, as Well as a significant family history for heart diseése (Ciaiman’t"s
~ father passed away from coronary disease and myocardial 'infar.cltion). (Def.' APA »p. 2-3).\Dr.

" Dasgupta alsd noteci that Claimant appeared‘ ‘gd have a Ventriculaf septal defect as a pqssible

completioﬁ of his m}(ocardial iﬁfarction. (i?ef. APA p. 2). Dr. Dasgupta{ referred Clairﬁant to .
Lexington Medical Center where he underwent surgery to repair an acute Veﬁtricular septal

defect that formed following the fnyocardial infarction. (Def. APA p. 5-7). Further, even in light

of the medical records, Claimant testified at the hearing that he actually began sweating the
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.morning_after 'thé electrical shock. (Hr’g Tr. 49:21-24).

The testimony and medical rec()r'ds are.clear that Claimant did not begin sweating the
night of the electrical shock. The Full Commission clearly relied on this fa'ct in forming its
beciéion and Order related to compensability éf the chest' and/or ﬁeaft conditibn. Bec;,ause this

basis of its Decision and Order is clearly erroneous in light of the evidence and testimony, this

Court should remand this claim to the Single Commissioner for findings not inconsistent with

this evidence and entry of a denial of compensability for the chest and/or heart condition.

IX. THE FULL COMMISSION ERRED IN FINDING OF FACT #9 THAT THREE

PHYSICIANS HAVE OPINED THE ELECTRICAL SHOCK RESULTED IN

CLAIMANT’S HEART ATTACK REGARDLESS OF THE DATE ON WHICH
THE HEART ATTACK OCCURRED. ‘

The Full Commission erred by ignoring the issue of when the acute myocardial infarction

- occurred and, instead, relied solely on a portion of the written opinions in finding this claim to be
compensable. The date and/or timing of the acute myocardial infarction is paramount to the

compensability of the acute myocardial infarction. If the timing of an injury can be ignored and

otherwise considered not relevant to the inquiry of compensability, then the door is open to allow

any injury from any time following a work-related accident to be found conipensable simply

because the injury hdppened after the work-related accident. Each of the doctors’ opinions as set

out previously in this brief—and the Full Commission’s Finding of Fact—can be boiled down as

follows: B happened after A, therefore A caused B. The Workers’ Compensation Act requires

more than just a sequence of events or coincidence in time for a claim to be found compensable.

“The Act specifically requires a distinct causal relationship between events. Absent that causal -

relationship, there can be no compensable claim. The doctors® written opinions all follow the
- formula laid out above. Each of their deposition transéripts reveal that their main basis for

determining compensability is that an electrical shock (A) happened and, sometime after the
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electrical shock happened, an acute myocardial infarction (B) happened, th_erefore‘ the electrical

shock (A) caused the acute myocardial infarction (B)—that is simplyinsufﬁcienjt. to support a

finding of compensability under the Act. It is particularly insufficient when there is no evidence
to deterrﬁine, and no medical testimony to support, when the acute myocardial infarction even
occurred'!. |

To make a finding that the all-eged ihjuries ar? compensable'fegardless of when the
alleged injuries occurred in relation to the alleged causative event is improper and grounds for

reversal. Thereforé, this Court should remand this claim to the Single Commissioner for
additional findings not inconsistent with this evidence and an order to deny compensability for

!

the chest and/or heart conditions.
/

CONCLUSION
For all ‘Fhe foregoing feasons; the Full Commissionér’s De;ision and Order should be
reversed and remanded for a new heariﬂg with instructions for the Corﬁmission to issue a new
Decision and Order not inconsistent with the medical évidence. |
- Additionally, the Decision and Order shoﬁld be \./acated in its entirety because the Single
Commissioner lacked Jurisdiction tb sit and hear the claim while key corripensability issues were
on appe‘al to the Full Commission. '
Respectfully subfnitted,
_ McANGUS GOUDELOCK & COURIE, L.L.C.
June 29, 2015 P
Breét«I(I.AB'oaynL_A/

Meridian 10" Floor
1320 Main Street

"' With the exception of the hospital admittance records on May 28 showing Claimant was admitted with an acute
myocardial infarction. In other words, the most likely date of the myocardial infarction is the May 28 date of
admittance. '
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P.0. Box 12519
Columbia, South Carolina 29211-2519
(803) 779-2300

Attorneys for Appellants, Archway Services, Inc.
" American Fire & Casualty Insurance Company, and

Liberty Mutual Group
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Reply To

BRETT H. BAYNE .

Direct Dial: (803) 227-2281
brett.bayne@mgclaw.com

June 29, 2015 JUN 29 2015

The Honorable Jenny Abbott Kitchings A SC Court of Appeafs
South Carolina Court of Appeals '

1220 Senate Street .

Columbia, South Carolina 29201

RE: Clarence Winfrey v. Archway Services
Civil Action No.:- 2014-001788 '
Carrier Claim No.: 22209963
MGC File No.: 2095.13137

Dear Ms. Kitchings:

Please find enclosed for filing the original and one (1) copy of Appellant's Initial
Brief, Designation of Matter to be Included in the Record on Appeal, and Proof of
Service in the above-captioned case. I would appreciate your filing these documents
and returning a clocked-in copy of the same to me via our courier.

By copy of this letter, I am serving counsel of record with the above-referenced
_Appellant's Initial Brief, Designation of Matter to be Included. in the Record on Appeal
and Proof of Service.

Thanking you in advance for your assistance, I am

Very truly yours,

Brett H. Bay
BHB/jjp
Enclosures ' '
cc: Preston F. McDaniel, Esquire, The McDaniel Law Firm (w/enc)
1320 MAIN STREET, 10™ FLOOR 803.779.2300 PHONE
- POST OFFICE BOX 12519 803.748.0526 Fax

MCANGUS GOUDELOCK & COURIE LL.c .
P COLUMBIA, SC 29211 WWW.MGCLAW.COM



