STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT

Michael T. Barnes, #318499,

Petitioner,
CaHPREME

Vs. Case No.: 2011-CP-10-0146
APPedate Case No. 2015 = 001355 ",

STATE OF SOUTH CAROLINA,

Respondent. /

MOTION OPPOSING PROPOSED ORDER OF DISMISSAL.

Comes. now, the Applicant appearing in the above captioned mat-
ter, and in pro-se capacity, to respectfully move this Honorable:
Court "to reject" the State's proposed-order of dismissal, which
suggest that Applicant's PCR is time barred.

The rub of the State's motion relies upon a misapprehended
deadline according to its erroneous interpretation of the facts in
this case. Coupled with the attempt to down play what "the court”
shall determine to be sufficient reason, whenever there is a gques-
tion of tardiness in relation to the deadlines under the Uniform
POst-Conviction Act, of South Carolina.

In accordance with Clay v. United States, 537 U.S. 522, 525

(2003), in describing according to the United States Supreme, when

a case '"becomes final". The Supreme Court held; "a conviction be-

(1)



comes final for purposes of 28 U.S.C. §2255 proceeding (which is a
federal post-conviction proceeding), '"when the time expires for fil-
ing a petition for writ of certiorari} contesting the appellate

court's affirmation of conviction). See also United States v. Lin-

der, 552 F.3d 396 (4th Cir. 2009)

According to the State's posted deadline in the instant case
a bar. It describes it as being December 2, 2010. Enclosed, please
find that the Applicant here, "mailed his Post-Conviction Applica-
tion:off ,,, prior to that date, which was actually received at the

befre, ' )
Clerk of Court in Charleston, South Carolina, @ November 29, 2010". Tq

. ; : " w2 00 Nowember 2992 20l0
IVOLYTS " The Application was subsequently '"returned"4 based on the Appli-=
cant's unfamiliarity with pleading requirements. However, in Haines
v. Kerner, 404 U.S. 519 (1972), such irreqularities cannot serve
as a basis to impose statute of limitation barriers. Because a pro-
se pleading "is to be held to a less stringent standard than for-
mal pleadings drafted by license attorneys".
In otherwords, the Clerk was aware of what the Applicant was
attempting to file, and thus, the Applicant was told to correct
his errors however, the Applicant is entitled to receivgqgﬁe bene-
fit of the initial date in which the application arrived on Nov-
ember 29, 2010. OF ‘e TiaYial  Vovemher \R™ 300 Aa& on Mallfogm \\QU\Q{);}-‘
Ween Ao PR appcatign  Wes 7!\‘(‘«0\\\3, Sepr ofe. _
Moreover, as a prong of the Due’ Process Clause, and fair ac-
cess to the courts. A pro-se prisoner's motion, according to the
United States Supreme Court is "deemed filed on the date the mo-

tion was placed into the prison's 'legal mailbox'". As opposed to
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the date of its receipt by the clerk of court. See Houston v. Lack,

487 U.Ss. 266, 106 L.E2d 245, 108 S.Ct. 2399 (1988). Thus, because
the relied upon proposed order under South Carolina Law, (as de-
scribed by the Attorney General's Office) is in direct conflict
with a United States Supreme Court decision. Such interpretaEion
by state actors must give wagy to the Constitutional interpretation

as decided by the United States Supreme Court. See Altria Group Inc.

v. Good, 129 S. Ct. 538 (2008)(Under the Supremacy Clause, state
laws that conflict with federal law is without effect). See also

Farina v. Nokia, 625 F.3d 97 (3rd Cir. 2010)(federal law can pre-

empt state law in three ways; (1) express preemption, (2) field

preemption and (3) conflict preemption); see also Board v. Sea-

laska Corp., 83 F.3d 422 (9th Cir. 1996)(Under the Supremacy Clause,
federal law preempts state law either by expresses provision, by
implication, or by conflict between state and federal law).

Thus, because there exist a "conflict in determining the date
this Applicant should have received", (i.e. the date deemed '"the
mailbox rule" as in when the Applicant placed his pleading in the

institutional mailbox, under Houston v. Lack; and the date the

State relies on, “i.e. being the date the motion was subsequently
'returned'qﬁ%&&@ November 29, 2010's reciept of Applicant's PCR
by the Charleston Clerk of Court. The State is anything except
entitled to "summary judgment", to dismiss the PCR on the relied
upon grounds. As the Applicant has clearly demonstrated '"suffi-

cient reason", in accordance with the governing statute, why the
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Post Convition Application, shall not be denied, based on a viola-
tion of the statute of limitations. And therefore humbly as well
as respectfully request this court to "reject the State's proposed
order for summary dismissal". And schedule the PCR evidentiary
hearing based on the grounds for relief cited within.

Wherefore, in clarificaﬁ&gn, the date on the "enclosed exhi-
bit". Is the date of receigzﬁfrom the Charleston Clerk of Court,
after the initial filing. By virtue the Applicant failed to be

sufficiently knowledgeabie concerning the PCR statute when for-

warding his application. Under Haines v. Kerner, such doesn't give

the State the right to take an unfair advantage of the situation
and ask this Court for summary dismissal.

For the above reasons shown, the Applicant respectfully res.
guest the relief based on the grounds supported within the PCR
application. And for any other relief deemed just and proper by

this Honorable-: Court.

Respectfully Submitted,

s/: \K\’M %«J/
arnes, #318499

Micheal T.
Broadriver Corr. Institution
4460 Brooadriver Road
Columbia, S.C. 29210

cc: filed
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CERTIFICATE OF SERVICE

I, Michael T. Barnes, do hereby certify that I have mailed a

true and correct copy of my pro-se motion opposing the State, in

its motion for summary judgement, by placing a copy of the same in
the institutional mailbox on @??i?%@&%) with adequate postage pre

! ol - - - -
paid, to the below listed adress es)? WS ™oren s Tia CC@"FJS to

He \o da S 2\\owed 4—0 Yve Witen Wlaination i C"MPh'v\ce, to
e Rule 243@@) of e Y Sobh Caretim poelate  Courk  Roles,

3 .
‘)S.C. Attorney General's Office ) SvuPfeme,  Coold %J\HMT’

Post Office Box 11549 123 GeNis Sk
Columbia, S.C. 29211-1549 Cuumbia ;s 2920

otk B
Michael T. nes, #318499

Broadriver Corr. Institution
4460 Broadriver Rd.
Columbia, S.C. 29210

(1)

Swefn  and  Subscrbed  befire me i e ALl

\s¥

S.C. SUPREME COURT.

My Commission Expireg

'*hﬁa o Soulh Catabipg
March 5, 2018

M\g Commissin  ex piTes
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COURT OF COMMON PLEAS m m E
AND GENERAL SESSIONS : LD

100 BROAD STREET, SUITE 106 :

CHARLESTON, S.C. 29401-2258 CHARI;ESTON
(843) 958-5000 B COUNTY B
(843) 958-5020 FAX SOUTHK CAROLINA

wwwi3. charlestoncounty . org .
JULIE J.. ARMSTRONG
CLERK OF COURT
CHARLESTON COUNTY

From:. Clerk of Couft, Charleston County, South Carciina

The enclosed document is being retumed for the following reason(s):

Master's fee must be paid before the order carn be signed.

Instrument not signed/dated.

s oo oo InSUfficiont-amount of fling f20.-Comect-amount:

The Judge-is no longer in this circuit. Forward document to him/her directly.

FAMILY COURT OF THE
NINTH JUDICIAL CIRCUIT
CHARLESTON COUNTY

100 BROAD STREET, SUITE 143
CHARLESTON, S.C. 29401-2265
(843) 958-4400

(843) 958-4434 FAX

www3. charlestoncounty . org

.S
S
X UUEZ

/{\%V
‘;\(LL ed Wik el
P application

This document is a copy. Must file the.original.

“Not a Charleston County case.

Check or money order must be made payable to the Clerk of Court.

Case ended: Date: _ “Reason ended:

Check not signed.

Inmate litigation must comply with S.C. Code of Laws, Title 24, Chapter 27.

Case not found matching this caption.

Cover sheet not included. (SCCA/234)

Information may be obtained from cur web-site at www3.charlestoncounty.org.

Qé,gomer Larmq Qopﬁxiochm*@{rh ?mu pl\&dr
:BM gﬁg@hg& :me = {Q%u’n ‘@)(@'LY\Q

Please make nec:@ corrections and return for recording. Thank you for your assigtance.

Staff initials

Date &\ \q\\ b




SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
Division of Inmate Services

AGREEMENT TO DEBIT E.H. COOPER ACCOUNT

WS Name: SCDC #: ' Housing Unit: Date:
8 A S BV

GENERAL MATERIAL
** Inmate must have the funds in his/her account to pay for the materials.

To be completed by

) \/XK— % SCDCsuff

T | P
L . Item IR : Amount — - -Cost'~
Envelope ‘ C/O() ap N\M\(TGM
Pen - Ceciept Uhen Pk
P ' applicaton WS |

aper _T(\H'\“a Seny Y0
Postage i Clerk gft Covtt
Tape

Box

LElectronic Repair
[jostage { | ( +

LOther ‘

Sub-Total:

PHOTOCOPIES

** Inmate may be required to have funds in his/her account. See SCDC Procedure GA-01. 03(OP), “Inmate Access to the
Courts,” to determine if inmate may receive copies with/without funds.

To be completed by
SCDC staff:
. Item T Amount " Cost
Photocopies
AL+
TOTAL
W xul 1%&UM’/
Inmate ] ngna
Mailroom/Canteen Signature (Réquest filled by) Date
White - Inmate

Canary - Mailroom/Canteen Employee

SCDC Form 10-14 (November 1998)



COURT OF COMMON PLEAS FAMILY COURT OF THE

AND GENERAL SESSIONS : : NINTH JUDICAL CIRCUIT

100 BROAD STREET, SUITE 106 : 100 BROAD STREET, SUITE 143
CHARLESTON, S.C. 29401-2258 CHARLESTON, S.C. 25401-2265
843-958-5000 FAX 958-5020 843-958-4400 FAX 958-4434
WWW3 . CHARLESTONCOUNTY . ORG ' WWW3 . CHARLESTONCOUNTY . ORG

CLERK OF COURT
CHARLESTON COUNTY

JULIE J. ARMSTRONG EX\;\‘D‘V\/ sk 03/27/2008
CLERK OF COURT ‘
Copy OF febher of  clerk oF
Coua

STATE OF SOUTH CAROLINA 5 when  Application  foes %M"‘?'

COUNTY OF CHARLESTON . -y Wou :

C Tequead by o Wy wead
RE: I?I}RNES, MICHAEL Maent 0$¥.&Q/ Qyo'\i’aclb e Wio .
TO: BARNES, MICHAEL Pl oPMicarigy Lot Brom Mo Shoff,
(1) IN ORDER FOR THIS OFFICE TO PROVIDE YOU WITH THE COPIES YOU ARE

---- REQUESTING YOU MUST 1.) PAY THE $5.00 FEE OR 2.) PROVIDE US WITH
A STATEMENT FROM THE SCDC EAST COOPER TRUST FUND WHICH SHOWS THE
FINANCIAL STATUS OF YOUR ACCOUNT, IF YOUR ACCOUNT REFLECTS NO
MONIES HAVE BEEN RECEIVED YQOU WILI. NOT RE CHARGED THE FEL,

(2) INSUFFICIENT AMOUNT OF FILING FEE. CORRECT FEE AMOUNT:
(3) WARRANT/INDICTMENT NUMBER IS REQUIRED IN ORDER TO - -FILE REQUEST.
(4) JAIL TIME SHOULD BE REQUESTED THROUGH YOUR CASEWORKER/ATTORNEY.
(5) YOU NEED TO CONTACT COURT REPORTER FOR YOUR TRANSCRIPT.
(6) YOU WILL NEED TO CONTACT THE AGENCY PLACING THE DETAINER. THIS
-~-- OFFICE CANNOT PLACE OR RELEASE A DETAINER.
(7) XXXX o :
---- MR BARNES, PLEASE FIND ENCLOSED COPIES OF THE WARRANTS
AND INDICTMENTS AND PCR APPLICATION REQUESTED.
THANK YOU
(8) RESEARCH COMPLETED. DOCUMENTS ENCLOSED. PLEASE FORWAKD

DEPUTY CLERK

MKH
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