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ISSUES ON APPEAL 

I Whether Appellants lack standmg? 

II Whether the CIrcUIt court correctly approved the Settlement Agreement under S C 
Code Ann § 62-3-1102, where the Settlement Agreement (1) resolved a good­
faith controversy and (2) was Just and reasonable? 

III Whether the Attorney General possessed the authonty, pursuant to hIS parens 
patnae and statutory authonty, to steer and compromIse lItlgatlon on behalf of the 
chantable beneficianes? 

IV Whether the CIrcUIt court properly removed Appellants as personal representatlves 
and trustees, replacmg them wIth an mdependent fiducIary? 

I 



STATEMENT OF THE CASE AND STATEMENT OF FACTS 

ThIS IS an appeal by former personal representatlves and trustees, Adele Pope 

(Pope) and Robert Buchanan (Buchanan) (collectIvely, Appellants), from an Order of the 

CIrcUIt court approvmg a settlement agreement (the Settlement Agreement) pursuant to 

S C Code Ann § 62-3-1102 The Settlement Agreement resolved nearly all htIgatIOn 

concernmg the Estate of James Brown (Mr Brown), the world-famous "Godfather of 

Soul" Further, the Settlement Agreement ensured that a chantable trust wIll not be 

mvahdated and left wIth nothmg for ItS chantable beneficianes 

Dunng the course of settlement negotIatIOns, the mdIVIdual settlmg partIes were 

represented by pnvately-retamed counsel The beneficianes of the pubhc chantable trust 

were represented by the Attorney General of South Carolma pursuant to hIs parens 

patnae and statutory authonty The Settlement Agreement approved by the CIrcUIt court 

resolved the vast maJonty of the controversy surroundmg Mr Brown's Estate and 

allowed ItS admInIstratIon to move forward wIthout contentIOus htlgatIOn and dIVIsIve 

admInIstratIOn The Order approvmg the Settlement Agreement also removed 

Appellants, who are not profeSSIOnal fiducianes, from theIr posItIons as personal 

representatIves and trustees The CIrcUIt court replaced them wIth a profeSSIOnal 

fidUCIary If the settlement IS upheld, the only remammg htIgatIOn WIll mvolve Issues 

typIcal of estate admInIstration, such as credItors' claims 

Appellants claim they are owed $5 mllhon for theIr IS-month tenure as 

fiduclanes ThIS claIm IS m dIrect conflIct wlth theIr pOSItIon m thIS lItIgatIOn They 

profess to represent and protect the beneficianes of the chantable trust, yet seek recovery 

of theIr claim from those same beneficianes 

2 



James Brown s Estate Plan 

Mr Brown, a resIdent of AIken County, dIed testate on December 25, 2006 He 

purportedly executed a WIll and trust (2000 WIll, R pp 2068-76, and Trust, R pp 2077-

97) on August 1,2000 The 2000 WIll was filed wIth the probate court on January 18, 

2007 and ImmedIately admItted to mformal probate The 2000 WIll named SIX of hIS 

chIldren to whom he left hIS personal and household effects 1 (2000 WIll, R p 2071) 

The 2000 WIll poured over the remamder of hIS Estate mto the 2000 Trust 

The 2000 Trust dIVIdes mto two trusts FIrst, the Brown FamIly EducatIOnal 

Trust IS for the benefit of certam of Mr Brown's grandchIldren and IS mtended to pay for 

theIr educatIOnal expenses 2 (2000 Trust, R pp 2082-83) Second, the James Brown "I 

Feel Good" Trust IS for the benefit of certam members of the pubhc and IS mtended to 

proVIde "tmtIOn, educatIOnal expenses, and finanCIal aSSIstance of and for poor and 

finanCIally needy chIldren, youth, or young adults (Who are both qualIfied and deservmg) 

who seek and have need of such aSSIstance to obtam and further theIr educatIOn at the 

many educatIOnal entItIes and/or mstItutIOns aVaIlable m the States of South Carohna and 

GeorgIa" (R pp 2083-84) The probate court removed all matters related to the Estate 

and Trust to the AIken County Court of Common Pleas 

LztIgatIOn Concernzng James Brown s Estate 

The htIgatIOn concermng Mr Brown's estate mcluded both statutory claIms for 

vanous spousal and omItted-chIld's shares, as well as two petitIOns contestmg the vahdIty 

1 The SIX chIldren named m the 2000 WIll are Deanna J Brown Thomas, Yamma N 
Brown, Vamsha Brown, Daryl J Brown, Larry Brown and Terry Brown 
2 The Brown FamIly EducatIOnal Trust eventually pours mto the "I Feel Good" Trust 
Consequently, the FamIly Trust falls wIthm the statutory defimtIOn of a chantable trust 
under S C Code Ann § 62-7-103(3) and IS properly represented by the Attorney General 
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of the 2000 WIll and Trust If any of the spousal or omItted-chIld's claims were 

successful, It would matenally dimimsh the amount of Mr Brown's Estate receIved by 

the 2000 Trust AddItIonally, If any of the WIll and Trust contests were successful, 

nothmg would pass to the chantable beneficIanes Accordmgly, all partIes, mcludmg 

Appellants, agreed that a settlement was necessary (See Offer of CompromIse, March 

31,2009, Supplemental R pp 2935-39, R P 1668, hnes 8-18) 

Three actIOns, WhICh were consohdated for purposes of thIS matter, constltute the 

bulk of lItIgatIOn that has plagued Mr Brown's Estate smce hIS death 3 These laWSUIts 

were (1) a WIll and trust contest, as well as a claim for an electIve share or, alternatIvely, 

an omItted spouse's share, brought by Mr Brown's survIvmg spouse, TommIe Rae Hyme 

Brown (Mrs Brown), (2) a claim to an omItted chIld's share brought on behalf of Mr 

Brown's son, James Brown, II (Brown II), by hIS GuardIan ad LItem, and (3) a WIll and 

Trust contest brought by five of the SIX chIldren named m Mr Brown's WIll 

AdmlnlstratlOn of James Brown s Estate and Trust 

Mr Brown's 2000 WIll and Trust nommated DaVId G Cannon (Cannon), Albert 

3 There IS a fourth category of claimants whose success could have altered Mr Brown's 
putatIve estate plan alleged chIldren not mcluded m the 2000 WIll However, these 
alleged chIldren would take only If the 2000 WIll and Trust were overturned One chIld, 
Brown II, filed an omitted-chIld's claim and IS a party to the Settlement Agreement 
Three other alleged chIldren filed claims agamst Mr Brown's estate However, these 
three alleged chIldren would take only If the WIll and Trust were overturned Only two 
of these chIldren Jomed m the WIll and Trust contests These three chIldren entered mto 
a stIpulatIOn that consents to the Settlement Agreement, mcludmg the dIsmIssal of the 
W III and Trust contests But these chIldren reserved any federal copyrIght nghts they 
may have (R p 1330, hnes 5-23) Because all of the WIll and Trust contestants agreed 
to dIsmISS the WIll and Trust contests, no alleged chIld, other than Brown II, could take 
from the Estate or Trust Moreover, the Settlement Agreement and the Order approvmg 
It speCIfically proVIde that the Settlement Agreement WIll not affect the nghts of any 
benefiCIary not a party to It Thus, the status of these three chIldren IS Irrelevant for 
purposes of thIS appeal, and all benefiCIal mterests were represented m the settlement 
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H Dallas (Dallas), and Alfred A Bradley (Bradley) to serve as personal representatIves 

of hIS estate and trustees of the Trust, respectIvely (2000 WIll, R P 2073, 2000 Trust, 

R P 2081) Dallas, Cannon, and Bradley's tenure as personal representatIves and 

trustees was clouded wIth controversy, mcludmg but not lImIted to, allegatIOns of undue 

mfluence m the executIOn ofMr Brown's 2000 WIll and Trust 

On January 24, 2007, the SIX chIldren named m Mr Brown's WIll filed an 

emergency petItIOn seekmg the removal of Dallas, Bradley, and Cannon as personal 

representatIves (R pp 958-65) On February 1, 2007, Mrs Brown filed an emergency 

petItIOn for appomtment of a specIal admimstrator (R pp 966-69) The CircUlt court 

demed the chIldren's petItIOn for removal of personal representatIves, but granted Mrs 

Brown's petItIOn for the appomtment of a specIal admmistrator On March 12, 2007, the 

cirCUlt court appomted Appellants to serve as specIal admmistrators (R pp 179-80) 

On July 27, 2007, Appellants filed a motIon m the CircUlt court requestmg that It 

remove Dallas, Cannon, and Bradley as personal representatIves and trustees (R pp 

975-79) At a heanng on Appellants motIon, Cannon resIgned from hIS fidUCIary 

pOSItIOns (R P 2022, hnes 8-22) On September 24,2007, a heanng was held regardmg 

allegatIOns that Cannon misappropnated estate assets both before and after hIS 

reSIgnatIOn 4 (R P 2024, lIne 1-p 2025, lme 19, see also R pp 161-67) Subsequently, 

Dallas and Bradley each resIgned theIr pOSItIons as personal representatIve and trustee 

heanng 
4 The court found Cannon m contempt by Order filed October 2, 2007 (R pp 173-78) 
A heanng to address whether Cannon's contempt was wIllful was held on November 15, 
2007 and contmued on November 20, 2007 By Order dated December 18, 2007, the 
Court found Cannon m wIllful contempt for faIlmg to pay $373,000 m restItutIOn to Mr 
Brown's Estate, as prevIOusly ordered by the Court (R pp 161-67) 

5 



(R P 2032, lmes 9-16) By order, the CIrcUIt court accepted theIr resIgnatIOns 5 (R pp 

168-70) In that same Order, the CIrcUIt court also appomted Appellants to serve as 

personal representatlves of Mr Brown's estate and trustees of the 2000 Trust (R p 

169) 

The Attorney General Intervenes 

At the heanng regardmg misappropnatIOn of estate assets by Cannon, the 

Attorney General of South Carolma appeared and moved to mtervene m order to enforce 

the 2000 Trust and protect the beneficIal mterests No one objected to the Attorney 

General's mterventIOn ThIS mcludes Appellants, who were servmg as specIal 

admmistrators at the tIme, and theIr predecessors servmg as personal representatlves and 

trustees The CIrcUIt court granted the Attorney General's motlon to mtervene by Order 

dated October 4, 2007 6 (R pp 171-72) SpecIfically, the CIrcmt court granted the 

motlon for mterventIOn so the Attorney General could "represent and protect the mterests 

of the beneficIanes of any chantable trust created by the Last WIll of James Brown dated 

August 1, 2000, and the Irrevocable Trust Agreement of James Brown dated August 1, 

2000, or any other assets of the Estate of James Brown that may be Impressed wIth a 

charItable trust" (R p 172) 

The Attorney General objected to Appellants' appomtment as personal 

representatIves and trustees After a hearIng on the matter, the CIrcUIt court demed the 

5 Dallas and Bradley filed a motIon askmg the court to vacate ItS order acceptmg theIr 
reSIgnatIOn, argumg that the court lacked the authOrIty to appomt Appellants as personal 
representatlves and trustees The CIrcUIt court demed thIS motIon, and Dallas and Bradley 
appealed The Supreme Court dIsmIssed the appeal as moot 
6 The Attorney General of GeorgIa also appeared and moved to mtervene Although the 
CIrcUIt court granted thIS motIon, the pro hac Vlce admISSIOn of the GeorgIa Attorney 
General was later WIthdrawn because the Court found that the South Carolma Attorney 
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Attorney General's request The Attorney General filed a motIOn to alter or amend, (R 

pp 993-1003), but later asked the ClrcUlt court to hold the motIon m abeyance whIle 

Dallas and Bradley's appeal regardmg theIr removal as personal representatIves and 

trustees was pendmg (R pp 1008-09) The CIrcUlt court never ruled on the Attorney 

General's motIOn to alter or amend 7 

Informal MedzatlOn and Settlement Agreement 

FIve of the SIX chIldren named m the 2000 WIll, the Attorney General, and Mrs 

Brown held medIatIOn on August 10, 2008 The Settlement Agreement was reached and 

sIgned by all partIes partIclpatmg m the medIatIOn The partIes to the agreement are 

Mrs Brown, mdlvldually and on behalf of her mmor chIld, Brown II, Larry Brown, 

mdIvldually and on behalf of hIS mmor chIld Jamse Vamsha Brown, Lmdsey Delores 

Brown, Vemsha Brown, Deanna J Brown, Jason Brown-LewIs, Yamma N Brown, 

mdlvldually and on behalf of her mmor chIldren Sydney Lumar and Carrmgton Lumar, 

Daryl J Brown, Tonya Brown, and the Attorney General, on behalf of the chantable 

beneficlanes of the 2000 Trust Terry Brown, one of the SIX chIldren named m the 2000 

WIll, later ]omed m the Settlement Agreement The Settlement Agreement does not 

affect the nghts of anyone not a party to It (R P 2365, ~~ 6-7) The ClrcUlt court's 

Order approvmg the Settlement Agreement reIterated thIS proVISIOn (R p 25) 

DespIte the fact that they were unaware of ItS tenus and had preVIously supported 

settlement efforts, Appellants filed a motIon opposmg the Settlement Agreement (R pp 

1056-78) On the followmg day, the settlmg partIes dIsclosed the eXIstence and tenus of 

General was the appropnate party to represent the mterests ofthe chantable beneficlanes 
7 That motIon to reconsIder IS one of the numerous matters that WIll become moot If the 
ClrcUlt court's approval of the Settlement Agreement IS affirmed 
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the Settlement Agreement to the ClfCUIt court Appellants' counsel was present m 

chambers at the tIme the terms of the agreement were dIsclosed The partIes also 

dIsclosed the eXIstence of the Settlement Agreement m open court, but dId not dIsclose Its 

precIse terms m that settmg Appellants claIm they purposely dId not allow anyone to 

mform them of the terms of the Settlement Agreement, notwithstandmg the fact that theIr 

counsel knew the terms and the fact that Appellants had already challenged the terms of 

the Settlement Agreement Followmg dIsclosure, Appellants began filmg numerous and 

unnecessary pleadmgs to obstruct a resolutIOn of thIS matter 8 

The Terms of the Settlement Agreement 

The Settlement Agreement created an entIty contammg all of Mr Brown's 

8 After the announcement of the settlement, Appellants filed the followmg (1) MotIon 
for PartIal Summary Judgment dated September 12, 2008 (R pp 1182-84), (2) 
Supplemental MotIon to DIsmISS All "Spousal" ClaIms of Mrs Brown dated September 
12, 2008 (R pp 1185-86), (3) MotIOn to DIsmISS All Causes of ActIOn to Set ASIde the 
Irrevocable Trust Agreement dated September 15, 2008 (R pp 1187-89), (4) MotIOn to 
Intervene and DIsmISS dated October 24, 2008 (R pp 200-09), (5) MotIon to DIsmISS 
Buchanan and Pope as IndIVIdual PartIes dated November 14, 2008 (R pp 244-47), (6) 
MotIon to DIsqualIfy C Havird Jones, Jr and Mary Frances Jowers as Counsel and 
Related RelIef dated November 14, 2008 (R pp 251-55), (7) Emergency MotIon to 
Quash Subpoena and Protect EVIdence dated November 14, 2008 (R pp 259-62), (8) 
MotIon to RealIgn, for PartIal Summary Judgment and for MedIatIOn after Proper Jomder 
of PartIes and DIscovery dated January 9, 2009 (R pp 329-46), (9) MotIon to Alter or 
Amend Judgment dated January 14, 2009 (R pp 495-504), (10) MotIon for PartIal 
Summary Judgment dated January 20, 2009 (R pp 534-40), (11) MotIon and 
Memorandum of PRlTrustees for PartIal Summary Judgment that the AG and 
PRlTrustees have a Duty to Defend and Uphold the James Brown 2000 Irrevocable Trust, 
the Trust and Transfer to the Irrevocable Trust of Beech Island are ValId, and all 
Challenges to the Irrevocable Trust and the Deed of Beech Island to the Trust are Barred 
by Statutes of LImItatIOn and Estoppel, and PetItIon for Mandatory GUIdance under 
SectIOn 62-7-932(D) dated February 23, 2009 (R pp 612-20), (12) Emergency MotIon 
for Appomtment of SpeCIal Admmistrator and SpeCIal Trustee dated February 27, 2009 
(R pp 629-36), (13) MotIon to ReconSIder, Vacate, Set ASIde, Alter and/or Amend 
and/or Clanfy Orders dated March 12, 2009 (R pp 660-71), and (14) Supplemental 
MotIon ofPRlTrustees to DIsmISS (where applIcable), and for PartIal Summary Judgment 
dated March 17,2009 (R pp 684-89) 
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probate and non-probate assets (Settlement EntIty) AddItIonally, the famIly members 

mcreased the Settlement EntIty's worth by contnbutmg valuable assets, mcludmg federal 

copyrIght termmatIOn nghts, that under federal law would never have been m the 2000 

Trust even If the contests and statutory claims were all unsuccessful 9 After Terry Brown 

later Jomed m the settlement, the chantable beneficlanes own a 47 5 percent mterest m 

the Settlement EntIty and the other setthng partIes share the remammg 525 percent 10 

(R pp 2381-82, ~ lIB) Cntlcally, the Settlement Agreement also mcludes a proVISIOn 

addressmg the removal of Appellants and replacmg them With a profeSSIOnal fidUCiary 

(R P 2363, ~ 5(a)) Each party to the agreement Waived any claim or nght he or she had 

m Mr Brown's Estate to the extent such claim or nght mIght exceed the value of their 

respective share m the Settlement EntIty (R p 2363, ~ 5(d)) Each of the settlmg parties 

agreed to dismiSS any and all will contests (R p 2364, ~ 5CJ)) The parties agreed that 

Mrs Brown was the survIVmg spouse of Mr Brown and that the SIX chIldren named m 

the 2000 Will were hIS children (R p 2362, ~ 1-2) Mrs Brown agreed to dIsmiSS her 

spousal claIms (R p 2364, ~ 5CJ)) 

The Attorney General, on September 29, 2008, filed a petitIOn for removal and 

9 After a certam number of years pass from the assignment of a copynght by a 
songwnter, federal copyrIght law allows the songwnter, If ahve, to termmate or revoke 
that aSSIgnment thereby regammg control of that aSSIgned nght With the freedom to 
negotIate a new aSSIgnment However, If the apphcable time penod for that song has not 
expued before the songwnter dIes, that termmatIOn nght passes by federal law to the 
statutory heirs (the survlvmg spouse and children) regardless of the songwnter's attempt 
to otherwIse transfer the termmatIOn nght by Will or otherwise See 17 USC §§ 203, 
304, Ann Bartow, Intellectual Property and Domestic RelatlOns Issues to Conslder 
When There Is an Artist Author Inventor or Celebnty m the Famtly, 35 FAM L Q 383 
(2001) 
10 SpeCifically, Mrs Brown and Brown II share a 2375 percent mterest m the Settlement 
EntIty, and each of the children that are parties to the Settlement Agreement receive a 
4 79 percent mterest m the Settlement EntIty 
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restramt of trustees, askmg that Dallas and Bradley be removed, m the event they were 

still trustees If they prevailed m theIr appeal of the CIrcUIt court's refusal to accept theIr 

reSCISSIOn of theIr resIgnatIOns (R pp 196-99) Further, on November 7, 2008, the 

settlmg partIes filed an amended petitIOn for the removal and restramt of the ongmal 

trustees Cannon, Dallas, and Bradley, and Appellants (R pp 223-30) The CIrCUIt court 

dId not ImmedIately take up these motIOns, pendmg heanngs on the approval of the 

Settlement Agreement However, the CIrCUIt court dId appomt a new specIal 

admmistrator, Russell L BauknIght, by Order dated January 7, 2009 (R pp 58-61) 

The Order mdicated he was appomted for the "sole hmited and exclUSIve purpose of 

revIewmg and provIdmg mput and recommendatIOns to the Court as to the proposed 

Settlement Agreement" (R p 60) The appomtment order was appealed by Appellants 

(R P 911) 

Approval of the Settlement Agreement 

Although the Settlement Agreement provIdes that It was a bmdmg pnvate 

agreement under S C Code Ann § 62-3-912,11 the settlmg partIes also sought court 

approval pursuant to S C Code Ann §§ 62-3-1101 and -1102 On November 25,2008, 

the CIrCUIt court held a heanng m WhICh the settlmg partIes dIsclosed the terms of the 

Settlement Agreement on the record and reported they were ready to move forward WIth 

a heanng regardmg ItS approval (R p 1296, lme 20-p 1297, hne 23) The CIrCUIt court 

commenced a heanng on January 30,2009, WhICh spanned seven non-consecutive days 12 

The CIrCUIt court Issued ItS Order approvmg the Settlement Agreement and removmg 

11 Section 62-3-912 does not reqUIre court approval of a settlement agreement, but does 
reqUIre the personal representatIve to abIde by It 
12 SpecIfically, the heanng was held on January 30, 2009, March 4, 5, 6, 25, and 26, 
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Appellants as personal representatIves and trustees on May 26,2009 (R pp 9-53) 

All persons mterested m the Estate, as well as Appellants, were present at the 

heanng and had an opportUnIty to be heard For the numerous reasons set forth m Its 

Order, the CIrcUIt court found that all mterested partIes receIved proper notIce 13 (R p 

25) AddItIonally, the CIrcUIt court found that the Attorney General "has the authonty to 

protect the pubhc mterest and to enforce the due apphcatIOn of those funds gIven or 

appropnated to any chantable trust, and the Attorney General IS the proper party to 

protect the mterests of the pubhc at large m the matter of adminIstenng or enforcmg 

chantable trusts" (R p 28) Further, the CIrcUIt court found that the authonty of the 

Attorney General allows It to "control the lItigatIOn,,14 and "settle or compromIse 

lItIgatIOn" (R P 29) 

WIth respect to the ments of the Settlement Agreement, the CIrcUIt court found 

that It (1) resolved multIple good-faIth controverSIes and (2) was Just and reasonable 

These are the two reqUIrements for approval pursuant to S C Code Ann § 62-3-1102 

The CircUlt court found that "an overwhelmmg set of grounds" supported ItS conclUSIOn 

that multIple good-faIth controverSIes eXIsted (R p 31) Fnst, the CircUlt court found 

2009, and Apnl6, 2009 
13 Supportmg thIS conclusIOn was the Court's Order of March 10, 2008, whereby It 
reqUIred servIce by pubhcatIOn (R pp 184-87) The Notice was publIshed m the AIken 
Standard on Apnl 19 and 26, 2008 and May 3, 2008 The publIshed notIce stated that It 
was "to determme all lawful heIrs of James Brown, mcludmg lawful hens at law who 
may be entItled to nghts under state and federal laws" No addItIOnal partIes have 
appeared as a result of the publIcatIOn 
14 The Court recognIzed the Attorney General's authonty, once havmg mtervened, to 
control the lItIgatIOn on behalf of the chantIes However, the Attorney General dId not 
purport to control the admInIstratIOn of the 2000 Trust, nor dId the Court mdicate that he 
had that authonty Thus, the Order follows the dIstmctIOn between controllmg the 
lItIgatIOn, WhICh the Attorney General IS empowered to do, and controllmg the trust, 
WhICh the Attorney General dId not attempt to do 
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that the claims of undue mfluence "certamly [have] a foundatIOn m good faith" (R P 

31) The fact that the 2000 Trust authonzed the trustees to pay themselves up to fifty 

percent of gross mcome was a sIgmficant factor m the CIrCUlt court's analysIs 15 (R pp 

31-32) The CIrCUlt court also concluded that the credIbIlIty of the only four WItnesses 

concernmg the executIOn of the 2000 WIll was questIOnable (R pp 32-33) Not only 

are Cannon, Dallas, and Bradley self-mterested persons, but the draftsman of thIS WIll, 

Dewam Hernng, IS m pnson for murder Second, the CircUlt court found that SIgnIficant 

questIOns eXIsted concernmg what property would fund the trusts and what property 

would pass through the probate estate 16 (R pp 33-35) The CircUlt court VIewed these 

questIOns as addItIonal support for ItS conclusIOn that the Settlement Agreement resolved 

a good-faith controversy ThIrd, the CircUlt court found that Mrs Brown's claim to an 

electIve share or omitted-spouse's share constItuted grounds of a good-faith controversy 

(R pp 35-38) Fourth, the CIrCUlt court found that a good-faith controversy eXIsted as to 

the claim of Brown II to an omItted-chIld's claim (R pp 38-39) The CircUlt court 

found that substantIal eVIdence eXIsted to support the conclUSIOn that Brown II was Mr 

Brown's son, despIte the fact that Appellants contested thIS findmg of fact 17 (R pp 38-

15 Appellants' expert admItted that the fifty percent provlSlon was extraordmary and 
endangered any chantable deductIon (R p 1911, lme 7-p 1913, lme 23) Nevertheless, 
Appellants now contend that the fifty percent provlSlon IS a "lImItatIOn" on trustees 
(Appellants' Bnef at 32) 
16 Appellants admItted the dearth of documentatIOn and uncertamty of ownershIp m theIr 
testImony, and Appellants' documents confirm thIS (See Pope AffidaVIt, 2123/09, (Ex 
A, Letter to Attorney General McMaster statmg they don't know ownershIp of assets (R 
pp 2248-49)), R P 1415, lIne 9-p 1416, lme 1, R P 1470, lInes 1-4, R P 1690, lme lI­
p 1691,lme24) 
17 Appellants argued that there was no good-faith controversy underlymg the Settlement 
Agreement because the applIcable statutes of lImItatIOn barred any actIOn contestmg the 
trust The CircUlt court dIsagreed, findmg that any applIcable statutes had been tolled 
(Order, May 26,2009, R pp 40-41) 
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39) 

The CIrcUIt court found that the Settlement Agreement was Just and reasonable 

(R p 43) In so domg, the CIrcUIt court Identified as a key Issue the way m whIch the 

agreement treated the beneficIanes represented by the Attorney General (R p 43) 

Supportmg Its conclusIOn that the agreement provIded them wIth a Just and reasonable 

result, the CIrcUIt court found "the nsks of not approvmg the settlement are substantial" 

(R p 43) Each of the claims filed by the settlmg partIes posed sIgmficant threats to the 

charItable mterests, mcludmg the possIbIhty that the charItable beneficiarIes would 

receIVe nothmg (R p 43) The CIrCUIt court found that contmued litigatIOn would cost 

the Estate mllhons of dollars of fees and costs (R p 44) Further, the percentages 

allocated to each of the settlmg partIes by the agreement were "faIr and reasonable" (R 

p 44) The CIrCUIt court also found that the contnbutIOn of certam assets to the 

Settlement EntIty by the settlmg partIes mcreased the value of the Settlement Entity and 

further supported that the agreement was Just and reasonable (R p 45) 

Removal of Appellants and Appozntment of a ProfessLOnal Fzduczary 

Also by ItS Order dated May 26, 2009, the CIrCUIt court removed Appellants as the 

personal representatives of Mr Brown's Estate and trustees of the 2000 Trust (R p 45) 

The CIrCUIt court appomted Russell BauknIght, a professIOnal fiducIary, to serve m those 

capacIties (R pp 45-46) When Mr BauknIght was appomted, he learned that the 

balance of the bank account for Mr Brown's Estate was less than $15,000 (Estate 

Accountmg, R p 2732) He was forced to borrow money to pay outstandmg habIhtIes, 

such as msurance premIUms on Mr Brown's home at Beech Island, South Carolma The 

fact that the Estate was forced to borrow money after Appellants' removal IS partIcularly 
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egregIous because, whIle they were stIll fiducianes, Appellants petItIOned, (R pp 980-

92), and receIved the CIrcUIt court's approval, (R pp 149-56), to conduct a sale of Mr 

Brown's household and personal effects, yet spent a substantIal portIOn of the proceeds 

paymg themselves SpecIfically, the sale netted $554,077 87 (R pp 2758-59, 2761, 

2763 (note entry of "receIpts," e g , 8/25/08 $463,326 12)) Appellants paid themselves 

$264,000, (R pp 2758, 2761-63, 2766-67, 2769) (note "dIsbursements" to Pope and 

Buchanan, e g, 9/2/08 $100,00000), and theIr lawyers and accountants $126,81642 

from the sale proceeds, (R pp 2758, 2760-63, 2765, 2767-69) (note "dIsbursements" to 

Bailey and Hayes and Sellars) AddItIOnally, Appellants paid themselves $42,000, (R 

pp 2750, 2753, 2755) (note "dIsbursements" to Pope and Buchanan), and theIr lawyers 

and accountants $45,77379 from other Estate assets, (R pp 2744, 2749-51, 2753-55) 

(note "dIsbursements" to Bailey and Hayes and Sellars) 

The record IS replete WIth addItIOnal eVIdence supportmg the CIrCUIt court's 

removal of them as fiducianes FIrst, Appellants failed to conduct an appraIsal of Mr 

Brown's Estate, (R p 1616, hne 8-p 1617, hne 15), whIch theIr own expert opmed 

should have been done (R p 1914, hne 8-p 1915, hne 12) DespIte theIr failure to 

conduct an appraisal, Appellants have asserted vanous values for the Estate rangmg 

anywhere from $86 to $150 mIllIon Second, Appellants have taken numerous 

mconsistent and contradIctory pOSItIons throughout theIr tenure as fiducianes 18 ThIS 

18 For example (1) Appellants claim that the Attorney General does not have the 
authonty to represent the chantable beneficianes, but brought three actIOns on behalf of 
the Trust m whIch they asked the Attorney General to represent the chantable 
beneficianes In settlements (Offer of CompromIse, Supplemental R pp 2935-2939, 
Complamt for ExpedIted Approval of Corbis Settlement filed 3/24/09, R pp 1272-74 
(Appellants named the Attorney General as the only defendant), Complamt for 
Declaratory Judgment filed 11127/07, (R p 989, ~ 37) (2) Appellants' testImony dunng 
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erratIc behavlOr fueled the volatIhty surroundmg the Estate and Trust admmIstratlOn 

ThIrd, Appellants mtentlOnally faIled to utIhze the assets of Mr Brown's Estate to 

mamtam and mcrease Its worth They claImed they dId so to deter credItors, (R p 1687, 

hne 3-p 1689, hne 21), yet Appellant Pope asserted that a successor would not protect 

credItors as a reason Appellants should remam as fiduclanes (R p 1485, hne 1-16) 

Fourth, the Settlement Agreement provIded that It was a bmdmg pnvate settlement 

pursuant to S C Code Ann § 62-3-912, whIch reqUIres fiduclanes to abIde by such 

agreements Nonetheless, Appellants refused to abIde by the Settlement Agreement 

FIfth, Appellants filed a 51-page motIon opposmg the Settlement Agreement before they 

knew Its terms (R p 1638, hnes 12-24) ThIS IS contrary to theIr fidUCIary dutIes of 

Impartlahty and faIrness (MotIon m OpposItIon to Settlement Agreement, R p 1056-

78) Fmally, as the CIrCUIt court found, Appellants' promIse to appeal the approval of the 

Settlement Agreement created an "IrreconcIlable conflIct" between Appellants and the 

the settlement heanngs presented a runmng theme that It was too early to settle the famIly 
lItIgatlOn because they dId not have enough mformatlOn (E g, R P 1565, lInes 8-13, R 
P 1574, hnes 19-25, R P 1622, hnes 20-25, R P 1631, hnes 16-24) Nonetheless, later 
m the same hearmg they proposed theIr own settlement (Offer of CompromIse, 
Supplemental R pp 2935-2939) (3) Appellants asserted that the settlmg partIes dId not 
satIsfy notIce requIrements by faIlmg to notIfy three colleges named m the 1999 Trust 
that Appellants never attempted to determme was vahd, yet they faIled to notIfy those 
three colleges when they asked for the court to approve theIr fees and to sell Mr Brown's 
Icomc personal property m order to create a fund to pay theIr fees (R p 1513, hne 9-p 
1514, hne 12) (4) Appellants claIm there IS not a scmtIlla of proof that Cannon, Dallas, 
and Bradley exercIsed undue mfluence over Mr Brown m the executlOn of the 2000 WIll 
and Trust, yet Appellants sued the same mdIvIduals allegmg they exercIsed undue 
mfluence over Mr Brown (R p 1505, hne 12-21, see also Pope and Buchanan v 
Cannon Dallas and Bradley, 2008-CP-02-322, R p 1201, ~ 25(b)) ("m pursuance of 
the objectIves of such conspIracy, they procured the SIgnature of James Brown on vanous 
documents by undue mfluence fraud and/or forgery" (emphaSIS added)) (5) Appellants 
asserted that the Estate was not m an emergency sItuatlOn, (Supp Return, R p 313), yet 
later asserted that the Estate was m an emergency SItuatIon askmg the court to appomt a 
professlOnal fidUCIary (R p 1401, hnes 20-21) 

15 



beneficIanes of Mr Brown's Estate (R p 45) 

Appellants are not professIOnal fiducianes, (R p 1636, lme 21-p 1637, lme 3, R 

P 1404, lmes 10-17), and theIr management of Mr Brown's Estate, as well as theIr 

conduct dunng the course of lItIgatIOn surroundmg It, created a contentIOus and unstable 

atmosphere In contrast, Russell BauknIght IS a certIfied publIc accountant, a 

profeSSIOnal fiducIary, and has the expenence necessary to manage the complex estate 

and the Settlement EntIty created by the Settlement Agreement HIS appomtment, as well 

as the CIrCUIt court's approval of the Settlement Agreement, wIll bnng stabIlIty to Mr 

Brown's Estate as ItS long-awaIted admInIstratIOn moves forward 

STANDARD OF REVIEW 

The standard of reVieW applIcable to an appeal of matters ongmatmg "m the 

probate court IS controlled by whether the cause of actIOn IS at law or m eqUIty ,,19 Dean 

v Kzlgore, 313 S C 257, 259, 437 S E 2d 154, 155 (Ct App 1993) Where the 

underlymg proceedmg IS m the nature of an actIOn at law, an appellate court may not 

dIsturb the underlymg findmgs except where a reVIew of the record makes clear there IS 

no eVIdence to support them In re Estate of Pallister, 363 S C 437, 447, 611 S E 2d 

250, 256 (2005) A WIll contest IS an actIOn at law, and an order approvmg the settlement 

of a will contest IS revIewed pursuant to thIS heIghtened standard See Johnson v 

Johnson, 235 S C 542,546,112 S E 2d 647, 649 (1960), In re Estate of Weeks, 329 S C 

251,262,495 S E 2d 454,460 (Ct App 1997) (mternal CItatIOns omItted) 

Further, settlement agreements are VIewed as contracts under South Carolma law 

19 Matters removed by the probate court to the CIrCUIt court are treated as havmg 
"ongmated m" the Probate Court See Waddell v Kahdy, 309 SCI, 4, 419 S E 2d 783, 
784 (1992) 
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Pee Dee Stores Inc v Doyle, 381 S C 234, 241, 672 S E 2d 799, 802-03 (Ct App 

2009) And where the actIOn IS one to construe a contract, the court applIes the 

heIghtened and deferentIal "any eVIdence" standard of reVIew Felts v Rlchland County, 

303 S C 354,356,400 S E 2d 781,782 (1991) Under thIS standard, "the findmgs of fact 

of the judge wIll not be dIsturbed upon appeal unless found to be wIthout eVIdence whIch 

reasonably supports the judge's findmgs" Hofer v St Clazr, 298 S C 503, 508, 381 

S E 2d 736, 739 (1989) (mternal CItatIOns omItted) 

ARGUMENT 

I APPELLANTS LACK STANDING 

Appellants lack standmg to pursue thIS appeal because they do not have an 

mterest m the subject matter of the lItIgatIOn Duke Power Co v S C Pub Serv 

Comm n, 284 S C 81,96,326 S E 2d 395, 404 (1985), Furman Unzv v Llvzngston, 244 

S C 200, 204, 136 S E 2d 254, 256 (1964) To obtam relIef from a court the person or 

entIty seekmg relIef must have a personal stake m the subject matter of the lItIgatIOn 

Sea Pznes Ass n for the Prot of WzldlTje Inc v S C Dep t of Natural Res, 345 S C 594, 

600, 550 S E 2d 287, 291 (2001) PosseSSIOn of a personal stake m the subject matter of 

the lItIgatIon IS what gIves a party seekmg relIef the standmg reqUIred to obtam such 

relIef See ld 

"In other words, one must be a real party m mterest" Id "A real party m mterest 

IS one who has a real, matenal, or substantIal mterest m the subject matter of the actIOn, 

as opposed to one who has only a nommal or techmcal mterest m the actIOn" Id 

(cItatIOn omItted) Under the statutory scheme governmg approval of the Settlement 

Agreement now challenged on appeal, Appellants have no more than a nommal or 
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technIcal mterest m the CIrcUIt court's deCISIOn Appellants do not have a beneficIal 

mterest m the 2000 WIll or Trust E g, S C Code Ann § 62-7-404 ("A trust and ItS 

terms must be for the benefit of ItS beneficianes") Thus, theIr appeal should be 

dIsmIssed for lack of standmg 

A Appellants Lack Standzng to Appeal the Czrculf Court s Approval of the 
Settlement Agreement and the Attorney General s Involvement zn the 
NegottatlOns 

Appellants lack standmg to appeal the approval of the Settlement Agreement as 

well as the Attorney General's role m the process ThIS IS because, under apphcable law, 

Appellants had no vote or veto power over the settlement at the tnal level, therefore, they 

do not have standmg to attack It on appeal 

The South Carolma Probate Code Imposes certam dutIes and lImItatIOns on 

fiducianes when the beneficianes have reached a settlement over a dIspute concernmg an 

estate For mstance, the fiducianes have no power to scuttle the settlement ztself SectIOn 

62-3-1102 proVIdes that personal representatIves and trustees may "submIt the agreement 

to the court for Its approval" and must have notIce of an agreement But, m cases such as 

thIS one where the beneficianes and not the fiducianes submIt the agreement, that sectIOn 

provIdes that the court shall dIrect the personal representatIve or trustee to SIgn the 

agreement "If It finds that the contest or controversy IS m good faIth and that the effect of 

the agreement upon the mterests of persons represented by fiducIanes or other 

representatIves IS Just and reasonable" SectIOn 62-3-1102 clearly antICIpates that 

fiducianes do not have to consent to a settlement agreement or else thIS language 

mandatmg that the court dIrect them to SIgn the agreement IS meanmgless 

The reason SectIOn 62-3-1102 does not gIVe fiducianes a vote or veto on approval 
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of settlement agreements IS that fiduclanes may have a conflIct of mterest m wantmg 

theIr fees to contmue rather than end upon settlement ThIS concern IS partIcularly 

apphcable m thIS matter As the comment to Umfonn Probate Code SectIOn 3-1102 

states 

The thrust of the procedure IS to put the authonty for Imtlatmg settlement 
proposals wIth the persons who have beneficIal mterests m the estate, and 
to prevent executors and testamentary trustees from vetomg any such 
proposal The only reason for approvmg a scheme of devolutlOn which 
differs from that framed by the testator or the statutes governmg mtestacy 
lS to prevent dlsslpatlOn of the estate m wasteful ittlgatlOn Because 
executors and trustees may have an mterest m fees and commiSSlOns 
which they might earn through efforts to carry out testator s mtentlOn the 
Judgment of the Court 1S subst1tuted for that of such jiduczarzes m 
appropriate cases A controversy wh1ch the Court may jind to be m good 
fazth as well as concurrence of all benejiczally mterested and competent 
persons and parent representat1ves prov1de prerequls1tes wh1ch should 
prevent the procedure from bemg abused Thus, the procedure does not 
threaten the planmng of a testator who plans and drafts wIth sufficIent 
clanty and completeness to ehmmate the posslblhty of good faith 
controversy concernmg the meanmg and legahty of hIS plan 

(EmphasIs added )20 It IS tellmg m thIS case that Appellants claim $5 mllhon m fees21 

and want to scuttle a settlement so that the lItIgatIon wIll contmue ThIS stands m stark 

contrast to the settlmg partIes (1 e the real partIes m mterest), none of whom has appealed 

the CIrCUlt court's approval of the Settlement Agreement 

The Probate Code does not gIve Appellants a vote or veto, because theIr mterest 

IS penpheral and contrary to the South Carohna Probate Code's mtent that fair 

settlements be approved Appellants SImply do not have standmg to challenge a decIsIOn 

20 It IS appropnate to use umfonn comments to explam statutes denved from the umfonn 
code See S C Code Ann § 62-1-102(b)(5), Estate of GU1de v Spooner, 318 S C 335, 
338, 457 S E 2d 623, 625 (Ct App 1995) SectIOns 62-3-1101 and -1102 are taken 
verbatIm from the Umfonn Probate Code S C Code T 62, Art 3, Pt 11, MISC Table 
21 NotIce of CredItor's Claim, (R pp 2879-80), filed days after the CircUlt court demed 
Appellants' MotIOn to Alter or Amend ItS Order Approvmg the Settlement Agreement 
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affectmg mterests m whIch they have no real say, regardless of the propnety of theIr 

removal In sum, the South Carolma Probate Code Itself recognIzes that fiducianes are 

not real partIes m mterest when It comes to settlmg an estate dIspute, and therefore, 

Appellants should not be able to attack the settlement by appeal Thus, thIS Court should 

dIsmISS Appellants' appeal of the Issues concernmg the Settlement Agreement and the 

Attorney General's mvolvement therem for lack of standmg 22 

B Appellants Lack Standmg to Appeal Thezr Removal as Personal 
RepresentatIves and Trustees 

Appellants lack standmg to appeal theIr removal as fiducianes of the 2000 WIll 

and Trust As argued mira at Part IV, Appellants Waived the Issue of whether theIr 

removal as fiducIanes was erroneous Assummg arguendo thIS Court finds Appellants 

dId not Waive thIS argument, they nonetheless lack standmg to appeal theIr removal 

because theIr only remammg mterest IS a claim for $5 mIllIon m fees relatmg to the 18-

month penod dunng whIch they held the pOSItIons of fiducianes, and that claim WIll be 

handled separately m the usual manner that claims are handled under the Probate Code 

Appellants' mterest m thIS matter IS analogous to a former clIent's dIvorce 

attorney who seeks to mtervene personally m an appeal from a dIvorce actIOn to collect 

hIS fees Just as the dIvorce attorney lacks standmg because hIS mterest IS "penpheral" 

and umelated to "the real mterest at stake" m a dIvorce case,23 removed personal 

representatIves and trustees such as Appellants have no mterest m the actIOn because 

22 See also In re Lzss, 184 N J Super 184, 190 (N J Super Ct 1981) (holdmg that an 
executor may appear m a wIll contest "to protect the mterest of credItors, taxmg 
authontIes and successors who are not partIes to the agreement, and to msure that the 
costs of admInIstratIOn are paid," but that he lacks standmg "to reSIst the mterested 
partIes' WIsh to settle") 
23 Bazley v Bazley, 312 S C 454,458,441 S E 2d 325,327 (1994) 
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theIr fiducIary relatIOnshIp wIth the beneficianes who have a personal stake m the 

htIgatIOn has termmated 

In so far as It concerns Appellants' argument that they were erroneously removed 

as personal representatIves of Mr Brown's Estate, the Supreme Court of Washmgton 

addressed thIS preCIse Issue and held that an admmistrator of an estate had no standmg to 

appeal an order revokmg hIS appomtment Cazrns v Donahey, 109 P 334, 335 (Wash 

1910) The Calms court came to thIS conclusIOn despIte the fact that the admmistrator's 

collectIOn of hIS fees was an outstandmg Issue Id SpeCIfically, the Calms court SaId of 

the former fidUCIary's appeal "[w]e fall to understand how the admmistrator has any 

mterest m the subject-matter of thIS appeal, or how he IS mJunously affected by the final 

order entered He has no mterest m the estate other than for compensatIOn that may be 

due hIm" Id, see also In re Pedroh s Estate, 193 P 852, 853-54 (Nev 1920) (holdmg 

that a person removed from hIS pOSItIon as admmistrator of a decedent's estate could not 

mamtam an appeal regardmg the removal) 

Furthermore, assummg Appellants dId not Waive the argument, Appellants do not 

have standmg to assert that theIr removal as trustees was erroneous After all, once 

Appellants were removed as trustees, they had no dutIes or mterests related to the 2000 

Trust Addressmg thIS Issue, an appellate court of IndIana has recogmzed that an order 

removmg a trustee IS "self-executmg," thus Immediately cancelmg any connectIOn to a 

trust or ItS adrmmstratIOn UnIOn Savs & Trust Co v Eddzngfield, l34 N E 497, 498 

(Ind Ct App 1922) (holdmg that an order removmg a trustee from ItS fidUCIary pOSItIOn 

"completely stnpped [It] of ItS authonty, and took away ItS representatlve capaCIty 

Thereby ItS pnor connectIOn WIth the estate was completely severed") The court 
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concluded Its analYSIS by statmg, "after [the order removmg the former trustee was 

entered] It had no more standmg as an admmistrator than a dead man" Id The same IS 

true of Appellants m thIS case 

II THE SETTLEMENT AGREEMENT APPROVED BY THE CIRCUIT 
COURT WAS A JUST AND REASONABLE RESOLUTION TO A GOOD­
FAITH CONTROVERSY 

As former fiducianes, Appellants are attemptmg to veto the Settlement 

Agreement reached by all of the beneficIal mterests ofMr Brown's Estate and approved 

by the CIrCUIt court The Settlement Agreement was approved by the CIrCUIt court 

pursuant to SectIOn 62-3-1102, whIch proVIdes that a "settlement, or compromIse, IS valId 

and bmdmg where the court finds (1) the controversy IS m good faIth, and (2) the 

agreement's effect IS Just and reasonable" Umv of S Cal v Moran, 365 S C 270,280, 

617 S E 2d 135, 140 (Ct App 2005) 

If the Court finds that Appellants have standmg and proceeds to the ments, It 

should affirm the CIrCUIt court's order approvmg the Settlement Agreement because the 

record provIdes abundant eVIdence supportmg the CIrCUIt court s conclusIOns Hofer v 

St Clazr, 298 SCat 508,381 S E 2d at 739 (notmg that "the findmgs of fact of the Judge 

WIll not be dIsturbed upon appeal unless found to be WIthout eVIdence whIch reasonably 

supports the Judge's findmgs") Further, "[s]ettlement of famIly dIfficultIes or 

controversIes ansmg out of the dIstnbutIOn of estates are favored, both at law and m 

eqUIty, If at all reasonable and entered mto understandmgly" Detrozt Trust Co v 

Neubauer, 38 N W 2d 371, 378 (MICh 1949) Because the eVIdence supportmg the 

CIrCUIt court's conclusIOn IS overwhelmmg,24 and because the Settlement Agreement was 

24 As dIscussed m the CIrCUIt court's Order, the eVIdence on behalf of the settlmg partIes 
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sIgned by all of the beneficIal mterests of the Estate, and was a Just and reasonable 

resolutIOn to a good-faIth controversy, thIS Court should affirm 

A The Settlement Agreement Resolved a Good-Fazth Controversy 

Good faIth IS defined, m relevant part, as "honesty m belIef or purpose" 

BLACK'S LAW DICTIONARY 713 (8th ed 2000) The reqUIrement of a good-faIth 

controversy m SectIOn 62-3-1102 does not mandate that a proponent of a settlement 

agreement present conclUSIve proof that a contestant would prevaIl on a challenge 

Rather, the statute SImply reqUIres the honest belIef, based on eVIdence m the record, that 

a controversy eXIsts "ThIS reqUIrement IS to aVOId sham arrangements desIgned to 

prejUdICe unknown partIes or partIes whose addresses are unknown but would be bound 

by an order confirmmg the agreement" S C Code Ann § 62-3-1102, reporter's 

comments 

Mr Brown's Estate has been mvolved m controversy smce shortly after hIS death, 

when control of hIS corpse was an Issue dIsputed by several beneficlanes of hIS Estate 

But that controversy was small when compared to the controverSIes mvolvmg the vahdIty 

of the 2000 WIll and Trust, the ownershIp of the Estate's assets, and the claIms made 

agamst the Estate by Mr Brown's WIdow, youngest son, and adult chIldren All of these 

controversIes spawned laWSUIts and dIsputes that the Settlement Agreement resolved 

Standmg alone, each of the mdividual controverSIes satIsfies the reqUIrements of SectIOn 

62-3-1102 Taken together, these controverSIes create an overwhelmmg set of grounds 

supportmg the CIrCUIt court's findmg that multIple good-faIth controverSIes eXIsted Each 

mcluded testImony of Appellants and theIr expert WItness as well as volummous 
documents mcluded m the record, mcludmg the file of Dewam Herrmg, who drafted the 
estate plannmg documents 
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mdlvldual controversy lS dlscussed below 

1 Appellants Conceded a Good-Faith Controversy EXlsts by Makmg 
an Offer of Compromlse 

A compellmg demonstratlOn that a good-falth controversy eXlsts comes dIrectly 

from Appellants' own conduct Although Appellants now contend that no good faith 

controversy eXlsts, on Apnl 6, 2009-the day the settlement heanngs concluded-they 

held a dIfferent belIef On that day, Appellants submltted theu own "Offer of 

CompromIse" that offered to settle dlsputes related to Mr Brown's Estate (Offer of 

CompromIse, Supplemental R pp 2935-39) Presumably, after heanng all of the 

eVldence presented dunng the heanngs, Appellants finally realIzed that a good-faith 

controversy eXIsts 

Agam, when It SUItS thelr mterests-and theIr $5 mIllIon m claimed fees-

Appellants belIeve a good-faith controversy eXlsts that can be resolved through 

settlement 25 But when Appellants are removed as fiduclanes, they change posltIons and 

now argue that no good-faith controversy eXlsts Appellants should be JudIcIally 

estopped from takmg contrary posItions, and the Court should lIkewlse take JudIcIal 

notIce of theIr "Offer of CompromIse" as concedmg the eXIstence of a good-faith 

controversy 26 

2 Controversy About ValIdlty of2000 Wlll and Trust 

FIve of the chIldren named III the 2000 WIll and Mrs Brown brought actlOns to 

contest the 2000 Wlll and Trust The contests were based on several grounds, but each 

25 Appellants' Offer of CompromIse stIpulated that they remam as trustees (Offer of 
Compromlse, Supplemental R p 2937, ~ 5) 
26 The Offer of CompromIse and other attempts to settle estate lItIgatlOn, see n 18 (1), 
supra, operate as a conceSSlOn by Appellants that the Attorney General has authonty to 
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party argued that Appellants' predecessors-Cannon, Dallas, and Bradley-exercIsed 

control over Mr Brown and unduly mfluenced hIS executIOn of the 2000 WIll and Trust 

Appellants argue m theIr bnef that Respondents "offered no eVIdence that the undue 

mfluence claIm had any ment" Appellants Bnef at 24 When that assertIOn IS 

Juxtaposed to the fact that Appellants filed a laWSUIt agamst theIr predecessors for the 

exact same conduct, It becomes eVIdent that theIr argument IS wIthout ment Appellants 

prevwusly brought an actwn agamst Cannon Dallas and Bradley for undue mfluence 

whlch lS stlll pendmg (R p 1505, hnes 12-21, see Complamt Pope and Buchanan v 

Cannon Dallas and Bradley, 2008-CP-02-233, R P 1201, ~ 25(b) "m pursuance of the 

ObjectIves of such conspIracy, they procured the SIgnature of James Brown on vanous 

documents by undue mfluence fraud and/or forgery" (emphasIs added)) 

Agam, when It benefitted Appellants' mterests, they asserted that Cannon, Dallas, 

and Bradley unduly mfluenced Mr Brown But now that thIS posItIon no longer SUItS 

theIr mterests, Appellants claim that there IS no eVIdence of undue mfluence Puttmg 

aSIde whether Appellants should be estopped from takmg contrary posItIOns dunng the 

course of related htlgatIOn mvolvmg the same partIes,27 the controversy whether Brown's 

compromIse 
27 JudICIal estoppel "precludes a party from adoptmg a posItIOn m conflIct WIth one 
earlIer taken m the same or related lItIgatIOn" Hayne Fed Credtt Unwn v Bmley, 327 
S C 242, 251, 489 S E 2d 472, 477 (1997) Appellants are well aware of JudICIal 
estoppel as they were JudICIally estopped from takmg mconsistent pOSItIons m the Dallas 
appeal In re Estate of James Brown, 2007-CP-02-00122, Court of Appeals Order 
Grantmg MotIon to SubstItute dated 2112110, (R P 75 & n 3) Now, m thIS matter, It 
appears that Appellants agam mtend to take an mconsistent pOSItIOn Although JudICIal 
estoppel apphes only to factual, and not legal, pOSItIOns, Appellants first claimed that one 
set of facts suggested undue mfluence and now suggest the same set of facts does not 
suggest undue mfluence The facts are the same, but Appellants' mterpretatIOn of those 
facts has changed ThIS Court should estop Appellants from assertmg theIr most recent 
mterpretatIOn of the facts 
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former handlers and confidants took advantage of and unduly mfluenced hIm has a good-

faIth baSIS 

FIrst, the 2000 Trust was drafted m a manner that allowed Cannon, Dallas, and 

Bradley to enrIch themselves under the gUIse of "management expenses," m addItIOn to 

trustees' fees The 2000 Trust authonzes trustees Cannon, Dallas, and Bradley to receIve 

up to fifty percent of gross mcome for management expenses 28 ThIS IS a SIgnIficant fact 

because, after estate assets are poured over mto the 2000 Trust, It would be funded 

substantIally wIth mtellectual property The only SIgnIficant mcome generated by the 

2000 Trust would be through royalty payments denved from hcensmg or sellmg Mr 

Brown's mUSIC and Image Thus, the 2000 Trust IS drafted m a way that would allow the 

trustees to SIphon off fifty percent of the annual mcome generated from Mr Brown's 

hfetIme of work 

Dunng the March 25, 2009 heanng, upon mqUIry from the CIrCUIt court, 

Appellant Pope testIfied that Cannon admItted he could take half of the Estate If he 

wanted (R P 1785, hnes 7-10) Appellant Pope further testified that Cannon even 

admItted that "[I]fI had wanted Mr Brown to leave me hIS estate, I could have done It" 

(R p 1787, lmes 16-17) Certamly, Appellant Pope recognIzed the level of control that 

Cannon had over Mr Brown "[Cannon] was mean and connIvmg, and I [Pope] knew 

that" (R P 1787, lmes 2-3) Unfortunately, at the end of the day, Cannon, Dallas, and 

28 Whether the fifty percent prOVlSlon would be valId, m lIght of the chantable savmgs 
clause language m the 2000 Trust, IS Irrelevant to the Issue of undue mfluence The Issue 
IS whether the alleged practItIOners of undue mfluence belIeved at the tIme of preparatIOn 
and executIOn of the 2000 WIll and Trust that the fifty percent proVISIOn would be 
enforceable Presumably they dId, otherwIse why would a known mvalId prOVISIOn be 
mcluded that could be eVIdence of undue mfluence Moreover, another fact eXIsts that 
would show undue mfluence Mr Brown placed great trust m Dallas and Cannon (R p 
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Bradley's undue mfluence over Mr Brown appears to have prevailed Mr Brown 

essentIally left half of hIS Estate to Cannon, Dallas, and Bradley through the fifty percent 

management expense clause Accordmg to Appellant Pope's estate plannmg expert, 

Harley Ruff, the fifty percent management fee provlSlon IS unprecedented and 

problematIc-espeCIally m a chantable trust (R p 1911, lme 7-p 1912, lme 23) 

Second, the volummous file of Dewam Hernng, the draftsman of the 2000 WIll 

and Trust, contams a blank deed apparently sIgned by Mr Brown and wItnessed by 

Messrs Cannon and Herrmg (Blank Deed sIgned by James Brown, R pp 2728-30) 

There IS no legItImate reason to have a clIent SIgn a blank deed, despIte Appellant Pope's 

testImony that she has seen lots of lawyers have blank deeds SIgned (R p 1499, lmes 4-

24) The fact that thIS document eXIsts casts doubt on the valIdIty of any document 

prepared by Herrmg for Mr Brown Appellant Buchanan testIfied that he "wouldn't [be] 

surpnse[d]" If there was not a "smgle pIece of correspondence from Mr Hernng to hIS 

clIent Mr Brown" (R p 1673, lmes 21-25, 1-18) Appellant Buchanan explamed, "that 

happens all the tIme" (R p 1673, lme 7) The record eVIdence shows that rather than 

commumcate WIth Mr Brown, Hernng commumcated WIth Appellants' predecessors 

Record eVIdence also suggests that Herrmg and Cannon were good frIends and that 

Cannon mtroduced Mr Brown to Herrmg (R p 1670, lmes 1-12) 

Fmally, the credIbIlIty of four pnncipal WItnesses to the valIdIty of the 2000 WIll 

and Trust IS questIOnable Herrmg IS now m pnson for murder State v Herrmg, 387 

S C 201, 692 S E 2d 490 (2009) And the accuracy of the testImony of Cannon, Dallas, 

1507, lme 21-p 1508, lme 1) 
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and Bradlel9 IS SUSPIClOUS and often contradIctory For example, Dallas admItted that he 

presented a stIpulatlOn to the ClrcUlt court knowmg It was false because he wanted to 

keep hIS pOSItion as fiducIary (R p 2048, lmes 7-24) Cannon IS accused of 

mlsappropnatmg at least $900,000 from the Estate and has been mdlcted on nme counts 

by the cnmmal dlVISlOn of the South Carolma Attorney General's Office The 

questionable credIbIlIty of the four wItnesses most mvolved WIth the preparatlOn and 

executlOn of the 2000 WIll and Trust overwhelmmgly suggests a good faith controversy 

eXIsts as to whether Cannon, Dallas, and Bradley exercIsed undue mfluence over Mr 

Brown to ennch themselves 

3 Controversy About OwnershIp of Assets 

A good-faith controversy also eXIsts over the assets fundmg the 2000 Trust, 

mcludmg what property would pass through the probate Estate under the 2000 Will 

Accordmg to WItnesses, mcludmg Appellant Pope, the records that would show the 

source of the Trust's assets are eIther too madequate or do not eXIst Appellant Pope 

testIfied that the eVIdence was msufficient to determme whether Mr Brown's related 

assets were m the Trust or m the Estate, (R p 1470, hnes 1-4), and later asserted that the 

Trust contamed only the homestead real estate and an mterest m a mUSIC company (R p 

1278, ~ 14) The three ongmal trustees have also gIVen mconsistent testimony as to the 

assets fundmg the Trust They presented a stipulatIOn representmg that the Trust was 

funded WIth only the Beech Island property, Mr Brown's pnmary reSIdence, and $50 

(R pp 2153-59) But Dallas later testIfied that the stipulatlOn was maccurate and that he 

SIgned the stIpulatIOn to aVOId losmg hIS pOSItIon as fidUCIary (R p 2048, hnes 7-24) 

29 Bradley IS now deceased 
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Further, It IS unknown whether a company owned by Mr Brown, James Brown 

Enterpnses, Inc (JBE), was transferred to the Trust dunng Mr Brown's lIfetIme The 

documents show that the attempted transfer was mcomplete Mr Brown never sIgned the 

documents transferrmg ownershIp of the stock to the Trust The mcome tax returns filed 

on behalf of JBE show Mr Brown, not the 2000 Trust, as the owner (JBE, Inc Tax 

Returns, R pp 2198, 2200, 2204, 2206, 2210, 2212, Supplemental R pp 2940-2954) 

Puttmg aSIde the questIOn of whIch entIty owns JBE-the Estate or Trust-determInIng 

what assets JBE owns IS nearly ImpoSSIble due to the lack of adequate records WIthout 

the Settlement Agreement resolvmg the controverSIes related to property ownershIp, It 

would be nearly ImpossIble for a probate court to determIne whIch assets go where 

Even aSsumIng the 2000 Trust IS valId, a good-faith argument eXIsts for 

subJectmg assets of the 2000 Trust to the electIve share and the omItted-spouse and 

omItted-chIld shares because Mr Brown retamed control of the 2000 Trust "[Counsel 

for Mrs Brown] Mr Dallas, Mr Brown was so adamant about retammg control of the 

property that even though you were named trustee of a trust he retamed de facto control 

and you really had no responsIbIlItIes other than when he asked you to do somethIng Is 

that a fair assessment of the trust?" [Dallas] I thmk that's a fair assessment" (R p 

2046, lInes 7-13) Accordmgly, the 2000 Trust would lIkely be deemed a revocable trust 

Dreher v Dreher, 370 S C 75, 634 S E 2d 646 (2006), Seifert v S Nat I Bank of S C , 

305 S C 353,409 S E 2d 337 (1991) 

4 The Controversy Concernmg Mrs Brown's Claim for an ElectIve 
or an Omltted-Spouse's Share 

Another good-faith controversy affectmg Mr Brown's Estate IS Mrs Brown's 

claim for an electIve share or omltted-spouse's share under S C Code Ann §§ 62-2-207 
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through -301 If Mrs Brown qualIfies as a survIvmg spouse, WhICh the eVIdence strongly 

supports, she would be entItled to an electIve share and may qualIfy for an omitted-

spouse's share The electIve share would be one-thIrd of the probate assets plus any 

assets held by a revocable trust The omitted-spouse's share would be one-half of the 

probate assets plus any assets held by a revocable trust 30 

The CIrCUlt court correctly found that Mrs Brown's spousal claims were the baSIS 

of a good-faith controversy because the overwhelmmg eVIdence showed that she was 

mamed to Mr Brown Mr and Mrs Brown partICIpated m a ceremomal mamage on 

December 14, 2001 The mamage was confirmed WIth a South Carolma mamage lIcense 

and certIficate (R p 970) Mr Brown also represented that Mrs Brown was hIS lawful 

WIfe m hIS 2005 autobIOgraphy (AutobIOgraphy, R pp 2905-2907 A) A bmdmg famIly 

court order concluded that there was no ImpedIment to her marrIage when she mamed 

Mr Brown (R pp 192-95) 

Appellants assert that Mrs Brown's spousal claims are not the baSIS of a good-

faIth controversy However, they failed to preserve any challenge to the valIdIty of Mrs 

Brown's electIve share and omItted-spousal claim In fact, Appellants have expressly 

abandoned theIr pnor challenges to the valIdIty of Mr and Mrs Brown's marrIage 31 

30 See Dreher v Dreher, 370 S C 75, 634 S E 2d 646 (2006), Seifert v S Nat I Bank of 
S C ,305 S C 353,409 S E 2d 337 (1991) 
31 In theIr bnef, Appellants mentIOn LuklCh v LuklCh, 379 S C 589, 666 S E 2d 906 
(2008) (holdmg under the partIcular facts an annulment order WIll not relate back to make 
current mamage vahd) However, Appellants do not address that opmIOn except to 
mentIOn that a footnote appeanng m the court of appeals opmIOn dIsappears from the 
Supreme Court's opmIOn 368 S C 47, 627 S E 2d 754 (Ct App 2006) Appellants 
have abandoned theIr argument under Lukzch for good reason Although Mrs Brown 
prevIOusly had a putatIve mamage ceremony WIth Javed Ahmed before she mamed Mr 
Brown, that mamage was never vahd because, as the famIly court determmed, Ahmed 
was already mamed at the tIme of the putatIve mamage ceremony As LuklCh makes 
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Appellants' bnef merely mentiOns the marnage m passmg and suggests the Attorney 

General paid too much to settle her claim Appellants then mdirectly suggest there IS no 

need to reach that questiOn (Appellants' Bnef at 41) Thus, Mrs Brown's claim as the 

lawful spouse of Mr Brown IS no longer dIsputed It created a good-faith controversy 

that had a substantIal Impact on Mr Brown's Estate The Settlement Agreement resolved 

thIS controversy 

5 The Controversy Concermng Brown II's Claim for an Omltted­
ChIld's Share 

The Settlement Agreement also resolved a good-faith controversy concernmg 

Brown II's claim for an omitted-chIld's share Pursuant to S C Code Ann § 62-2-302, a 

chIld born after the executiOn of the testator's wIllIS entItled to receIve hIS mtestate share 

If omItted from the wIll The 2000 WIll was executed before the bIrth of Brown II 

Fmally, although Appellants previOusly contested that Brown II was the 

biOlogIcal chIld of Mr Brown, they have now abandoned that challenge 32 Thus, Brown 

II's claim was another good-faith controversy resolved by the Settlement Agreement 

B The Settlement Agreement Was Just and Reasonable 

The Just and reasonable reqUIrement of sectiOn 62-3-1102 mvolves the Judgment 

clear, ItS holdmg would not apply to Mrs Brown smce her marnage to Ahmed was VOId 
ab InltlO Id at 55 n 2,627 S E 2d at 758 n 2 Appellant Buchanan admItted m testImony 
that LuklCh dId not apply and that Appellants would not have standmg to contest the 
famIly court Order holdmg that Mrs Brown was not marrIed before she marned Mr 
Brown (R p 1650, lme I-p 1656, lme 15) 
32 Appellants have abandoned theIr challenge agamst the valIdIty of Brown II's claim 
WIth good reason In hIS autobiOgraphy, Mr Brown descnbes Brown II as hIS son 
(AutobiOgraphy, R pp 2906-2907A) Mr Brown IS lIsted as the father on Brown II's 
bIrth certIficate (R p 1557, lmes 8-15) Mr Brown obtamed health msurance and 
socIal secunty benefits for Brown II, and named hIm as hIS son m hIS medIcal dIrectIve 
(R p 1559, lme 14-p 1561, lme 25) Fmally, a DNA test performed by the GuardIan ad 
LItem showed a greater than 99% probabIlIty that Mr Brown was the biOlOgical father of 
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of the ClfCUIt court Under thIS provlSlon, the CIrcUIt court's Judgment IS substItuted for 

an opposmg fiducIary See supra Part I A & mfra Part II D (comments to Umform 

Probate Code SectIOn 3-1102) In order for Appellants to prevail on thIS Issue, they must 

show that no eVIdence supported the decIsIOn of the CIrCUIt court On thIS record, that IS a 

burden they cannot overcome Rather, the eVIdence overwhelmmgly supports the CIrCUIt 

court's deCISIOn 

1 Benefit to Chantable Beneficianes 

For the chantable beneficianes, the nsk of not approvmg the Settlement 

Agreement was substantIal SIgnIficant arguments, supported by eVIdence, were made 

that the 2000 WIll and Trust are not valId 33 If the challengmg partIes had prevailed m 

these contests, mtestacy would have resulted and the chantable beneficianes would have 

recelved nothmg The Settlement Agreement ensured that thIS did not happen 34 

Further, even If the challenges to the vahdlty of the 2000 WIll and Trust had 

failed, the chantable beneficianes stIll ran the nsk that Mrs Brown's spousal share 

claIms would reduce the amounts aVaIlable to them Regardless of Mr Brown's mtent, 

Mrs Brown would be entItled to one-thIrd of the probate assets plus one-thIrd of the 

assets m any revocable trust Further, unless Mr Brown demonstrated an mtent to 

Brown II (Supplemental R p 2922, lme 12-p 2923, lme 2) 
33 Pnor to hIS executIOn of the 2000 WIll and Trust, Mr Brown executed a 1999 WIll and 
Trust If the 2000 WIll and Trust are overturned, the same arguments can be made that 
the 1999 WIll and Trust are mvalId Therefore, the eXIstence of the 1999 WIll and 1999 
Trust IS of no consequence to the Court's analYSIS of thIS Issue 
34 ~ The nsk lor the chantable beneficianes would be enhanced by the burden of proof 
Because Cannon, Dallas, and Bradley, the ongmal personal representatIves and trustees, 
are the alleged perpetrators of the fraud and undue mfluence resultmg m Brown's 
executIOn of the 2000 WIll and Trust documents, the burden of proof would fall on the 
proponents of the WIll and Trust because Cannon, Dallas, and Bradley were m a 
confidential relatIOnshIp WIth Brown See Dlxon v Dlxon, 362 S C 388, 398, 608 S E 2d 
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overnde sectIOn 62-2-301, WhICh establIshes the omitted-spouse's share, Mrs Brown IS 

entItled to one-half of the probate estate35 and lIkely one-half of the assets of any 

revocable trust Thus, If Mrs Brown had prevaIled on her claims, the chantable 

beneficianes' share of the probate estate and any revocable trust would be reduced by 

eIther one-half or one-thIrd Moreover, under the Settlement Agreement, Mrs Brown 

contnbutes her share of half of the terrmnatIOn nghts, dIscussed m Part II B 2, mfra, to 

the Settlement EntIty ThIS contnbutIOn of assets that the chantable trust would never 

have receIved further supports the CIrcmt court's determmatIOn that the Settlement 

Agreement was Just and reasonable 

Even If the 2000 WIll and Trust are upheld, Brown II's omItted-chIld clanns also 

pose a substantIal nsk to the chantable beneficianes Unless Mr Brown demonstrated an 

Intent to overnde sectIOn 62-2-302, WhICh establIshes the omitted-chIld's share, Brown II 

would be entItled to hIS mtestate share of the probate estate and the same share of the 

assets of any trust deemed to be revocable If Brown II had prevailed on hIS claims, the 

chantable beneficianes' share of the probate estate and any revocable trust would be 

reduced by hIS Intestate share 

The chantable beneficianes nsk pecumary loss due to the tIme and expense 

necessary to lItIgate all of the Issues surroundIng Mr Brown's estate Courts have noted 

that aVOIdIng protracted and unnecessary lItIgatIOn often supports the settlement of an 

estate See e g Merkel v Long, 117 N W 2d 130, 136 (MICh 1962) (notmg 

"harmomous dIspOSItIon of the matter wIll serve to 'avOId the expense, bItterness of 

849, 853 (2005) 
35 As dIscussed above, determInIng the proper ownershIp of probate and non-probate 
assets WIll be dIfficult If not ImpossIble 
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feelIng and dIsturbance of the orderly purSUItS of lIfe whIch are so often the mCIdents of 

lawsUIts' as well as the needless delay of dlstnbutIOn of the corpus of the trust fund"), 

Detroit Trust Co , 38 N W 2d at 381 ("[T]hat It was for the benefit of all partIes mterested 

m the estate, presently or prospectIvely, to avoId lItIgatIOn that mIght perhaps prove 

expensIve and protracted IS ObVIOUS ") 

In thIS case, It took more than two years of estate admInIstratIOn and possIbly 

mIllIons of dollars of fees and costs Just to get to the pomt of considenng a settlement 

All of these factors demonstrate that the allocatIOn of ownershIp mterests m the 

Settlement EntIty among the settlmg partIes IS Just and reasonable 36 Even If vIewed as 

havIng standmg, Appellants cannot meet the "any eVIdence" standard necessary to 

reverse the CIrcUIt court's approval of the Settlement Agreement 

2 Federal CopyrIght TermmatIOn RIghts 

The famIly contnbuted valuable termmatIOn nghts that the chantable trust would 

never have receIved When a songwnter aSSIgns some of hIS copyrIghts to a thIrd party, 

as Mr Brown dld dunng hls lIfetIme, under federal law he stIll retams the nght to 

term mate or revoke the assIgned copyrIghts after a penod of tIme has passed 37 And If 

the songwnter dIes before that penod of tIme passes, the termmatIOn nghts pass by 

federal law to the statutory heIrs (the survlvmg spouse and chIldren) regardless of the 

songwnter's attempt to transfer the termmatIOn nghts by wIll or otherwIse See 17 

36 Appellants also contend that the settlement creates tax problems, but the Order 
dIscusses why there are no tax problems In any event, assummg arguendo a tax problem 
eXIsts, It IS Just one factor among all the factors consIdered as part of the settlement beIng 
Just and reasonable 
37 For songs copyrIghted before the 1976 CopyrIght Act, the tIme penod before the 
termInatIOn nghts can be asserted IS 56 years from the date copyrIght was secured For 
songs copyrIghted after the 1976 CopyrIght Act, that tIme penod IS 35 years from the 
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USc §§ 203, 304, Ann Bartow, Intellectual Property and Domestzc RelatIOns Issues 

to Conszder When There Is an Artzst Author Inventor or Celebrzty In the Famzly, 35 

FAM L Q 383 (2001) 

Under the Settlement Agreement, the settlmg partIes, who are all heIrs to the 

copyrIght termmatIOn rIghts under federal law, have contrIbuted theIr termmatIOn nghts 

and any proceeds to be denved from them to the Settlement EntIty (Settlement 

Agreement, R p 2363, ~ 5d, Addendum, R pp 2377-78, ~ 1) Had the statutory heIrs 

not agreed to contrIbute these nghts to the Settlement EntIty, the charItable beneficianes 

could never have receIved any benefits from the termmatIOn rIghts Although there IS not 

enough mformatIOn to yet determme the precIse value ofMr Brown's termmatIOn nghts, 

such nghts have been descnbed as "Immensely valuable" and may contrIbute substantIal 

value to the Settlement EntIty ("Superman ArtIcle," R pp 2308-14) Therefore, 

pursuant to the Settlement Agreement, many of the settlmg partIes contrIbuted sIgmficant 

assets to the Settlement EntIty that otherwIse would have been unavaIlable to the 

chantable beneficIarIes 

Mrs Brown provIdes substantIal benefit to the settlmg partIes, mcludmg the 

chantable beneficlanes Her status as survIvmg spouse allows her to claIm, for the 

benefit of the Settlement EntIty, a fifty percent share of the federal copyrIght termmatIOn 

nghts ThIS claIm WIll reduce the detnmental Impact to the Settlement EntIty of any 

claIm to those nghts by someone qualIfymg under federal law as a statutory heIr but who 

IS not a settlmg party Moreover, her status as a survIvmg spouse allows the Estate to 

claIm a man tal deductIOn for those assets passmg to her, WhICh mcreases the net amount 

assIgnment 17 USC §§ 203, 304 
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passmg to the Settlement EntIty m whIch the chantable beneficlanes have a share 

Brown II provIdes substantIal benefit to the settlmg partIes, mcludmg the 

chantable beneficlanes HIS status as a chIld allows hIm to claim, for the benefit of the 

Settlement EntIty, a share of federal copyrIght termmatIOn nghts, thereby reducmg the 

detnmental Impact to the Settlement EntIty of any claim to those nghts by someone 

qualIfymg under federal law as a statutory heIr but who IS not a settlmg party Moreover, 

Brown II does not reduce the percentage of assets m the Settlement EntIty created by the 

Settlement Agreement because the Settlement Agreement provIdes that hIS share IS to be 

paid from Mrs Brown's share 

C SectIOns 62-3-1101 and -1102 Apply to a Settlement Involvzng the 2000 
Trust 

Appellants Imply that sectIOns 62-3-1101 and -1102 are not applIcable to a 

settlement mvolvmg the 2000 Trust because It IS an mter-vlvos, Irrevocable, chantable 

trust and not a testamentary trust ThIS argument IS another contradIctIOn of pnor 

assertIOns by Appellants m these proceedmgs and Ignores the plam language and hIstory 

of those statutes 

The 2000 WIll and Trust cannot be read as two separate documents The 2000 

WIll IS a pour-over WIll that dIrects assets passmg through the Estate to the 2000 Trust 

Moreover, If the 2000 WIll's deVIse of the reSIduary estate to the 2000 Trust were to fall 

for any reason, the WIll specIfically mcorporates the terms of the 2000 Trust The two 

documents go hand-m-hand and together compnse Mr Brown's Estate plan On 

numerous occaSIOns, Appellants' own fihngs WIth the Clrcmt court and testImony refer to 

these two documents together as Mr Brown's "Estate Plan" (E g, MotIon to Sell 

Household Effects, R p 982, ~ 9) Appellants apparently now assert that these 
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documents should be consIdered separately and that any modIficatIOn to the 2000 Trust 

pursuant to the settlement should be accomphshed solely under the authonty of the South 

CarolIna Trust Code ThIs argument IS mconsistent WIth Appellants' own pnor 

charactenzatIOn of the documents at Issue 

The South Carolma Trust Code IS part of the broader South Carolma Probate 

Code under TItle 62 The South Carolma Trust Code has no speclfic provISIOns for 

Judiclally-approved settlement of lItigatIOn mvolvmg trusts because sectIOns 62-3-1101 

and -1102 already eXIsted at the tlme the Trust Code was mcorporated mto TItle 62 ThIS 

conclUSIOn IS further supported by the hIstory of the South Carolma Probate Code In 

1986, South Carolma adopted the ongmal Umform Probate Code verSIOns of sectIOns 3-

1101 and 3-1102 A technIcal amendment was made to the Umform Probate Code 

sectIOns 3-11 01 and 3-11 02 m 1993 The Comment to Umform Probate Code Section 3-

1101 explams the amendment as follows 

1993 technIcal amendments to thIS and the followmg sectIOn clarified 
ongmal mtentlOn that the descnbed procedure would be avazlable to 
resolve controverszes other than those concernmg a wzll 

(EmphaSiS added) 38 

The 1993 technical amendment clanfies that sectIOns 62-3-1101 and -1102 always 

covered settlements mvolvmg more than Just wIlls Appellants nevertheless cleave to an 

Impractical and narrow VIew of the Probate Code In theIr VIew, the prOVISIOns favonng 

settlement agreements-sectIOns 62-3-1101 and -1102-favor settlements of only wIll 

dIsputes Such a stramed mterpretatlOn runs contrary to the legislatIve expreSSIon of 

38 It IS appropnate to conSIder comments to the Umform Probate Code when construmg 
SCPC prOVISIons, espeCIally when taken verbatim from the UPC See e g Estate of 
GUlCie v Spooner, 318 S C 335,338,457 S E 2d 623,625 (Ct App 1995) 
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South Carolma's publIc policy favonng famIly settlements Dibble v DIbble, 248 S C 

165, 171, 149 S E 2d 355, 358 (1966) The Umform Probate Code CommisslOners made 

clear by techmcal amendment that the ongmal mtentlOn was always to mclude other 

lllstruments, mcludmg trusts 39 

The South Carolma Reporter's Comments to sectIon 62-3-1101 confirm the 

Umform Comments' VIew that the settlement of controverSIes mvolvmg a decedent's WIll 

could mvolve mter-VIVOS trusts The Comments to sectlOn 62-3-1101 state as follows 

After court confirmatlOn, the agreement IS bmdmg even though the 
agreement affects a trust contamed m an mstrument separate from 
decedent's WIll, and even though It affects an unalIenable nght 

The comments are supported by the express language of sectlOn 62-3-1102(2) It 

lIsts a broad class of persons who are to execute an approved agreement "the personal 

representative, the trustee of every affected testamentary trust, and other fiduclGrles and 

representatives" (EmphasIs added) SectlOn 62-3-1102(3) broadly reqUIres notlce to, 

among others, "all affected trustees of trusts," WIthout any lImitatlOn that those affected 

trusts be testamentary trusts If mter-VIVOS trusts could not be affected by sectlOn 62-3-

1102, then the statutory language would be rendered meanmg1ess 

D Appellants Were Not Necessary Parties to the Settlement 
Agreement 

SectlOn 62-3-1102 does not reqUIre that trustees approve the Settlement 

Agreement when the CIrCUIt court has determmed that the trustees' mterests are contrary 

to the mterests of the trust and where removmg the trustees IS necessary to reach a Just 

and reasonable resolutlOn to a good-faIth controversy Appellants, however, claim that 

39 See e g In the Matter of Estate of Grzmm, 784 P 2d 1238 (Utah Ct App 1989) 
("Under [state verSlOn ofUmform Probate Code sectlOn 3-1101, settlement agreement] IS 
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they are the only persons who could enter mto a settlement affectmg the 2000 Trust under 

sectIOn 62-3-1102 Appellants CIte Umverslty of Southern Californza v Moran as theIr 

authonty 365 S C 270, 617 S E 2d 135 (Ct App 2005) But, Moran IS dIfferent from 

and much narrower than what Appellants propose In Moran, the court of appeals held 

that a trust benefiCIary, although gIVen the notIce and the opportumty to be heard, cannot 

veto the settlement when a trustee SIgnS a settlement agreement on behalf of a trust The 

matter here deals wIth a dIfferent factual SItuatIOn Appellants dId not Jom m the 

executIOn of thIS Settlement Agreement Appellants propose to broaden the holdmg of 

Moran to gIve a trustee absolute and sole control over settlements, argumg that a trustee 

can block a settlement agreed to by the beneficianes of the trust ThIS IS not what sectIOn 

62-3-11 02 does 

Under Appellants' theory, the beneficIanes of a trust mIght never reach a 

settlement, because the trustees could always veto It ThIS IS true m cases such as thIS 

one where the chantable, benefiCIal mterests Jom m the settlement SectIOn 62-3-1102 

SImply does not gIve trustees veto power over trust dIspute resolutIOns SectIOn 62-3-

1102(3) provIdes that a court can approve a settlement agreement and dIrect the 

fiducianes to SIgn the settlement agreement even If they object to It To mterpret sectIOn 

62-3-1102 as Appellants suggest would make any settlement of lItIgatIOn mvolvmg a 

trust dependent upon the consent of persons who have a finanCIal mterest m seemg that 

wasteful lItIgatIOn contmues As mentIOned above, but equally applIcable here, the 

comments to sectIOn 3-1102 of the Umform Probate Code prOVIde as follows 

The thrust of the procedure [for approvmg a settlement] IS to put the 
authonty for mitIatmg settlement proposals WIth the persons who have 

thus bmdmg, even though It may affect a trust or an mallenable mterest") 
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beneficIal mterests m the estate, and to prevent executors and testamentary 
trustees from vetomg any such proposal The only reason for approvmg a 
scheme of devolutIOn whIch dIffers from that framed by the testator or the 
statutes governmg mtestacy IS to prevent dIssIpatIOn of the estate m 
wasteful lItIgatIOn Because executors and trustees may have an znterest 
zn fees and commlSSlOns which they might earn through efforts to carry 
out testator s zntentlOn the Judgment of the Court IS substituted for that of 
such fiductartes zn approprtate cases A controversy whIch the Court may 
find to be m good fmth, as well as concurrence of all beneficIally 
mterested and competent persons and parent representatIves provIde 
prereqUISItes whIch should prevent the procedure from bemg abused 
Thus, the procedure does not threaten the plannzng of a testator who plans 
and drafts wah sufficzent clartty and completeness to elzmznate the 
posslbtlzty of good fazth controversy concernzng the meanzng and legalzty 
ofhzs plan 

(EmphaSIS added) Here, Appellants clmm a fee of approxImately $5 mIllIon ThIS IS a 

perfect example of why sectIOn 62-3-1102 provIdes that the fidUCiary cannot veto a 

settlement Appellants have five milhon reasons to scuttle the settlement 

III THE ATTORNEY GENERAL POSSESSES THE PARENS PATRIAE AND 
STATUTORY AUTHORITY TO PROTECT THE PUBLIC INTEREST BY 
COMPROMISING LITIGATION ON BEHALF OF CHARITABLE 
BENEFICIARIES 

The Attorney General has broad power m hIS parens patrtae capaCIty to protect 

the pubhc mterest As stated m Condon v Hodges, 349 S C 232, 239, 562 S E 2d 623, 

627 (2002) (quotmg State ex reI Dantel v Broad Rzver Power Co, 157 SCI, 68, 153 

S E 537,560 (1929) (CItatIOn omItted and Itahcs added by Dantel Court) 

As the chief law officer of the State, the Attorney General may, m the 
absence of some express legIslative restnctIOn to the contrary, exerCIse all 
such power and authortty as publzc znterest may from tzme to tzme require 
and may mstItute, conduct and mamtam all such SUItS and proceedzngs as 
he deems necessary for the enforcement of the laws of the State, the 
preservatlOn of order, and the protectlOn of publzc rtghts 

See also 1 S C JUR Attorney General § 16 FunctIOns, Powers and Duties of Office 

Pursuant to that authonty, the Attorney GeneralIS the appropnate party to protect 
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the mterests of the publIc at large m the matter of admmistenng or enforcmg chantable 

trusts S C Dep t of Mental Health v McMaster (The Bull Street Case), 372 S C 175, 

179 n 3, 642 S E 2d 552, 554 n 3 (2007), Epworth Chzldren s Home v Beasley, 365 S C 

157, 164 n 3, 616 S E 2d 710, 714, n 3 (2005), Furman Unzv v McLeod, 238 S C 475, 

483, 120 S E 2d 865, 868 (1961), Watson v Wall, 229 S C 500, 507-08, 93 S E 2d 918, 

921 (1956), see also S C Code Ann § 1-7-130 (1976) In fulfillmg hIS responsIbIlItIes, 

whIch mclude dischargmg hIS lItIgatIOn dutIes, "the Attorney General IS authorIzed to 

enter mto a bmdmg compromIse or settlement of a SUIt mvolvmg the State" 1 S C JUR 

Attorney General § 16 FunctIOns, Powers and DutIes of Office (cItmg Cooley v S C Tax 

Comm n, 204 S C 10,28 S E 2d 445 (1943)), see also S C Code Ann § 1-7-100(2) As 

sectIOn 1-7-100(2) explams, when the Attorney General appears m lItIgatIOn representmg 

the publIc mterest, he manages and controls the lItIgatIon WIth respect to the publIc 

mterest It IS also recogmzed that when necessary, the Attorney General can mtervene m 

matters, as he dId m thIS case, to protect the mterests of beneficIarIes of a charItable trust 

Watson v Wall, 229 S C 500,93 S E 2d 918 (1956) 

Shortly after the Attorney General mtervened, It became clear that the famIly 

lItIgatIOn presented a real threat to the charItable trust From the Attorney General's 

perspectIve, If any of the famIly'S WIll challenges were successful, the chantable trust's 

share of the Estate would be sIgmficantly reduced, If not completely elImmated Of 

course, there was always the chance that none of the WIll challenges would succeed But 

the Attorney General was not tasked WIth takmg a chance on the publIc mterest, he was 

(and IS) tasked WIth protectmg the publIc mterest The Appellants dId not (and do not) 

share the same legal oblIgatIon to the publIc What they conSIdered an acceptable rIsk to 
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the future of the chantable trust was not consIdered acceptable to the Attorney General 

Therefore, the Attorney General agreed to a compromIse 

A compromIse was reached, the ClrcUlt court was notified, and heanngs were 

scheduled to determme whether It would be approved pursuant to sectIOn 62-3-1102 

Before the terms of the Settlement Agreement were presented, Appellants filed a 51 page 

bnef m opposItion to the compromIse Seven days worth of heanngs followed As noted 

above, the settlmg partIes presented testlmony settmg forth the reqUlrements of sectIOn 

62-3-1102(3) Importantly, Appellants were presented every opportumty to challenge the 

baSIS of the compromIse, and they dId Indeed, Appellants presented theIr own expert 

wItness who testified m opposItion to the agreement 

Appellants' pnnclpal legal challenge WIth respect to the Attorney General's 

mvolvement m the settlement negotiatIOns IS best captured m the followmg sentence 

"The Attorney General has no nght to set aSIde the trustees and put hImself m the 

pOSItIOn of super-trustee" (Appellants' Bnef at 12) That statement IS nothmg more than 

hyperbole unsupported by the record The Important pomt here, though, IS that 

Appellants' pnnclpal challenge IS a red hernng the Settlement Agreement IS before thIS 

Court because It was approved by the ClrcUlt court The Attorney General dId not 

smglehandedly settle the family lItigatIOn Instead, the Attorney General helped craft a 

compromIse Appellants dIsagreed WIth that compromIse and zealously opposed It 

dunng the seven days worth of heanngs The real challenge IS not to the Attorney 

General's mvolvement but the ClrcUlt court's deCISIOn, for WIthout the ClrcUlt court's 

approval there would have been no compromIse under sectIOn 62-3-1102, and thIS case 

would not be before thIS Court 
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The Attorney General acted well withm hIS authonty m the followmg respects 

(1) South Carolma common law supports hIS role m seekmg to reach a compromIse, (2) 

he has statutory authonty to do so, and (3) the probate statutes utIhzed to seek court 

approval of the compromIse-sectIOns 62-3-1101 and -1102-refute Appellants' 

assertIOn that only the trustees of a chantable trust can consent to a compromIse For 

these reasons, the Attorney General's mvolvement was proper and helped to end 

contentIous lItIgatIOn that could have endured for many years and caused great loss to the 

chantable beneficianes 

A The South Carolina Common Law and Statutes Provlde the Attorney 
General with the Authorzty to Speak for the Benejiczarzes of a Charztable 
Trust During Settlement NegotzatlOns 

As preVIOusly stated, m hIS parens patrzae capacIty, the Attorney General protects 

the pubhc mterest by enforcmg the due apphcatIOn of funds gIven or appropnated to any 

chantable trust AddItIOnally, "[p]ursuant to SC Code Ann § 1-7-130 (1976), the 

Attorney General IS charged WIth the protectIOn of pubhc chantIes and IS reqmred to 

enforce the due applIcatIOn of funds gIven or appropnated to such chantIes ,,40 The Bull 

Street Case, 372 SCat 179 n 3, 642 S E 2d at 554 n 3 "The Attorney General IS the 

proper party to protect the Interests of the publIc at large m the matter of admInIstenng or 

enforcmg chantable trusts" Epworth Chzldren s Home, 365 SCat 164 n 3, 616 S E 2d 

at 714 n 3, accord Furman Unzv, 238 SCat 483, 120 S E 2d at 868, Watson, 229 SCat 

507-08,93 S E 2d at 921 

In Watson supra, thIS Court recognIzed the power of the Attorney General to 

Intervene m a wIll contest and advocate for the pubhc mterest when the contest 

40 There can be no greater exerCIse of an Attorney General's protectIOn of a chantable 
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threatened to dIvert funds devIsed to a charItable trust In that case, the decedent's heIrs 

sought a JudICIal findmg that an Item m the wIll dId not create a charItable trust because 

the language was "merely precatory, appomted no trustee, and was so mdefimte and 

general as to be meffectual to create a charItable trust" Id at 507, 93 S E 2d at 921 

Because the heIrs had already convmced the lower court that two "renounced deVIses 

passed as mtestate property to the testator's heIrs," a rulmg that the charItable trust was 

mvalId would have caused the renounced deVIses to flow to them Id But because the 

lower court found that the charItable trust was valId, the heIrs appealed to thIS Court 

It was not until the case came before thIS Court m Watson that the Attorney 

General petItIOned to mtervene for "the purpose of protectmg the mterest of the publIc m 

the charItable trust" Id at 508, 93 S E 2d at 921 WIthout dISCUSSIOn, thIS Court granted 

the petItIOn and "granted [hIm] permISSIOn to file exceptIOns to so much of the CIrCUIt 

decree as held that the renounced deVIses passed to the hens at law" Id After 

analyzmg the relevant cases, thIS Court affirmed the lower court's rulIng that the wIll 

created a valId charItable trust, reversed ItS findmg that the renounced deVIses passed to 

the hens, and found they flowed VIa the "reSIduary proVISIOns mto the chantable 

trust" Id at 518, 93 S E 2d at 927 

As a general prInCIple of law, Watson recogmzes that It IS the Attorney General's 

Job to protect the public mterest m a charItable trust Factually, Watson proVIdes 

precedent for the Attorney General to engage hImself m a wIll contest that threatens the 

flow of assets deVIsed to a charItable trust Indeed, the Attorney General's mandate to 

protect the charItable trust IS so strong that hIS mterventIon was allowed at the appellate 

trust than to settle a case that threatens the charItable trust's very eXIstence 
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stage of lItIgatIOn 

Watson supports the Attorney General's mvolvement m thIS case Cooley v 

South Carolma Tax Commlsszon, 204 S C 10, 28 S E 2d 445 (1943) supports the 

Attorney General's authonty to seek a resolutIOn of lItIgatIOn, when domg so protects the 

mterest of the publIc-that IS, the chantable beneficianes If the Attorney General can 

mtervene m a WIll contest to advocate for the publIc mterest of a chantable trust, It must 

follow that the Attorney General can also seek out a compromIse See Cooley, 204 S C 

at 24, 28 S E 2d at 450 (holdmg that the Attorney General has the authonty to settle a tax 

dIspute between an estate and the state's tax commIssIOn) 41 

To accept the Appellants' posItIOn and reject Cooley would lead to an absurd 

result If the Attorney General IS empowered to mtervene m a wIll contest but cannot 

seek a compromIse, then the nght of mterventIOn IS of lIttle use to the pubhc mterest 

Further, If that were the law, then the Attorney General would have two optIOns once he 

entered lItIgatIOn (1) determme hIS entry was m error and remove hImself from the 

htigatlOn, or (2) "go for broke" and htlgate all the way to the end These optlOns alone 

are unworkable If the Attorney GeneralIs to protect the publIc mterest, he must be able 

to operate m between these two extremes and compromIse on behalf of the chantable 

beneficlanes The need for the Attorney General to mtervene and seek compromIse IS 

only amplIfied where, as here, the trustees of a chantable trust place the very eXIstence of 

the chantable trust at nsk To follow Appellants' pOSItIOn to ItS IllogIcal conclusIOn 

41 See also BOGERT'S TRUSTS AND TRUSTEES § 411 "If a court IS asked to approve a 
compromIse or settlement agreement affectmg the mterests of chantable beneficianes, 
the Attorney General IS held to be a necessary party" What purpose could the Attorney 
General serve as a necessary party to a compromIse mvo1vmg chantable beneficlanes 
other than to represent the mterests of the chantable beneficIanes? 
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would presumably create a rule that precluded the Attorney General from ever 

compromlSlng a case, because he IS representmg the publIc mterest m every case m 

whIch he IS mvolved To rule for Appellants would create precedent resultmg m chaos 

Cooley and S C Code Ann § l-7-l30 provIde the Attorney General wIth ample 

authonty to protect the publIc mterest by allowmg hIm to engage m a compromlse See 

also Condon, 349 SC at 239,562 SE2d at 627 SectIOn 62-7-405(c) confirms that 

authonty Moreover, m thIS case, the settlmg partIes sought approval under sectIOn 62-3-

1102 ExecutIOn of the Settlement Agreement was the first step and the Clrcmt court's 

approval of the Settlement Agreement was the final step 

B Probate Code SectIOns 62-3-1101 and -1102 Refutes Appellants 
Argument That Only They Could Agree to the Settlement Agreement 

Appellants' argument that the absence of theIr consent IS fatal to the compromIse 

dIrectly conflIcts wlth the express language of the statutory mechamsm used by 

Respondents to bnng about an end to thIS costly and contentlous lItIgatIOn Accordmgly, 

theIr argument that the chantable trust "was not represented m the settlement and dId not 

agree," Bnef of Appellants, p l3, IS also a red hernng FIrst, the chantable trust was 

represented by the Attorney General and, accordmg to Appellants, by Appellants 

Second, the Appellants' argument that they dId not agree to the Settlement Agreement 

asks the Court to dIsregard sectIOns 62-3-1101 and -1102 of the South CarolIna Probate 

Code ImplICIt m Appellants' latter argument IS that thIS Court should Ignore the glanng 

fact that the ultlmate deCISIOn to approve a settlement agreement rests WIth the CIrcmt 

court and further Ignore theIr conflIct of mterest 

1 The Beneficianes of the Chantable Trust Were Represented 

For a settlement agreement pursuant to sectIOns 62-3-1101 and -1102 to be 
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effectuated, the agreement "shall be executed by all competent persons havmg 

benejiczal znterests or havzng clazms whzch wzll or may be affected by the compromzse 

S C Code Ann § 62-3-1102(1) (emphaSIS added) Under thIS statutory framework, what 

matters IS whether all beneficIal mterests are represented As dIscussed above, the 

Attorney General represents the beneficIal mterest of a chantable trust, and, for the 

reasons dIscussed m the Order approvmg the Settlement Agreement, all persons wIth any 

beneficIal mterest under Mr Brown's Estate or Trust were represented at the settlement 

heanng 

In lItlgatIOn that threatens the fundmg of a chantab1e trust, the Attorney General 

speaks for ItS beneficIal mterests Granted, It IS possIble that both the trustees and the 

Attorney General can agree wIth or agamst the tenns of a compromIse, WhIch would have 

the effect of allowmg the trustees to speak for the benefiCIal mterest But, where the 

Attorney General agrees to a compromIse and the trustees do not, the trustees have no 

statutory nght to stop a compromIse 

Assummg arguendo that, as Appellants contend, the Attorney General dId not 

represent the chantable beneficIanes, the chantable beneficianes were nevertheless 

represented at the heanng by Appellants, who contend that they represent the "trust," 

WhICh would mclude the chantable beneficianes The trust beneficlanes were, therefore, 

represented at the heanng, eIther by the Attorney General or Appellants Consequently, 

Appellants' argument that the chantable beneficianes were not represented IS wIthout 

ment SectIOn 62-3-1102 grants the CIrCUlt court the ultImate authonty to approve the 

settlement agreement Thus, the Issue IS not whether the chantable beneficianes were 

represented-because they were-but whether the CircUlt court properly concluded that 
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the Settlement Agreement was Just and reasonable 

2 The Settlement Agreement DId Not Reqmre the Appellants' 
Assent 

The second half of Appellants' argument IS that they, m theIr capacIty as trustees, 

must agree to the Settlement Agreement The express language of sectlOn 62-3-1102(3) 

tells a dIfferent story Once the CIrcmt court determmes the challenge presents a good-

faith controversy, the resolutlOn of whIch IS Just and reasonable to all concerned, then It 

"shall make an order approvmg the agreement and dlrectmg all fiduclanes subject to ItS 

jUnSdlctlOn to execute the agreement" S C Code Ann § 62-3-1102(3) The language 

could not be any clearer 

The Clrcmt court recogmzed the fallacy of Appellants' argument On Apnl 6, 

2009, day seven of the heanngs, Appellants argued that the Attorney General cannot 

consent to the Settlement Agreement wIthout first attammg theIr approval (R p 2013, 

lme 16-p 2014, lme 14) The Clfcmt court, thmkmg out loud, quened how that argument 

squared WIth sectlOn 62-3-1102(3) "[Counsel], 62-3-1102, subsectlOn three, mandates 

me to make a findmg as to whether or not the controversy IS, number one, m good 

faith, and secondly, [ whether] the effect of the agreement upon the mterest of persons 

represented by fiduclanes or other representatives IS Just and reasonable" (R p 2014, 

lme 18-p 2015, lme 23) The Clrcmt court contmued, "So that's the two thmgs IfI find 

those two thmgs then I shall make an order approvmg the agreement and dlrectmg all 

fiducianes subject to my jUnSdlctlOn to execute the agreement" The CIrcmt court 

concluded WIth the followmg salient mqmry "So, how do you reconcIle that language 

WIth your pOSItIon that It reqmres the consent of the trustees for the settlement If the 

[Attorney General's] office wants to partIcIpate (?]" (R P 2015, lmes 3-6) 
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It IS agamst the backdrop of thIs statute that the Appellants' argument must be 

analyzed If, as the Appellants contend, they are the parties wIth the absolute nght to 

speak for the beneficial mterest of the 2000 Trust, then why does section 62-3-1102 

preclude them from stoppmg a compromIse? That IS the questlOn that gUlded the ClrcUlt 

court's declSlon and should also gUlde thIS Court's declSlon 

As dIscussed above, sectlOn 62-3-1102 IS deSIgned to end costly and contentlOus 

litIgatlOn so long as the statutory reqUlrements are met That sectlOn IS meant to 

substitute the Judgment of the fidUCiary WIth the Judgment of the ClrcUlt court ThIS result 

IS sought because often tImes the Judgment of the fidUCiary may be clouded WIth a 

conflict of mterest As the comment notes "Because executors and trustees may have an 

mterest m fees and commlSSlOns whIch they mIght earn through efforts to carry out the 

testator's mtentlOn, the Judgment of the Court IS substituted for that of such fiduclanes m 

appropnate cases " 

The present controversy IS the "appropnate case" noted m the comment 

Appellants have made a claim for $5 mllhon m fees Appellant Pope testIfied that "no 

one but [Appellant] Buchanan and I can defend [Mr Brown's] estate plan" (R p 1435, 

lInes 19-23) In purSUlt of theIr fees, they have constructed every pOSSIble obstacle to 

slow down and/or challenge the compromIse reached, at great expense to the Estate And 

thIS conduct has contmued to occur even after the ClfCUlt court approved the 

compromIse 42 ThIS conduct hIghlIghts the need for, and the present applicabIlIty of, 

42 In theIr motion to reconsIder Judge Early's May 26, 2009 Order approvmg the 
Settlement Agreement, Appellants Identified 404 grounds for the ClrcUlt court to alter or 
amend ItS declslOn See July 10, 2009 Order Denymg Pope and Buchanan's MotlOn to 
Alter or Amend, (R p 6) ("[ c ]ounsel for former Personal Representatives/Trustees filed 
an 80-page Motion contammg 404 grounds") Furthermore, over the past year alone, 
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sectIOn 62-3-1102 and Its Judgment transfernng effect 

The New Jersey case of In re L1SS, 184 N J Super 184 (N J Super Ct 1981), 

provides a textbook example for approval of compromIses mvolvmg chantable 

beneficlanes and compnses facts and Issues dIrectly related to thIS case In Lzss, the 

decedent's purported wIll duected a sIgmficant portIOn of her assets to chantIes The 

daughter of the testatnx filed a challenge to the vahdlty of her mother's wIll, assertmg, 

among other claIms, lack of testamentary capacIty Id at 187 The court then noted the 

vanous facts that supported the daughter's wIll challenge Id The executor of the estate 

moved to dIsmISS the daughter's challenge At the motIOns heanng, however, It was 

announced that the mterested parties had reached a settlement However, the "executor 

expressed adamant OpposltIOn to any compromIse of the htigatIOn" Id at 189 The 

settlement was nevertheless reduced to a wntten agreement and submItted to the court for 

approval 

Upon receIpt of the agreement, the court mstructed the partIes to mclude the 

Attorney General by servmg a copy upon hls office The Attorney General responded to 

the settlement wlth approval Notably, the Attorney General stated that, "our office IS 

satisfied that the settlement lS m the best mterest of the chanties smce there IS a 

substantial chance that they would lose the wIll contest" Id at 189 Nevertheless, the 

executor objected The Lzss court then looked to the terms of ItS compromIse statute 

LIke South Carolma's verSIOn of the Umform Probate Code sectIOn 3-912, the New 

Jersey statute proVIded that "the personal representative shall ablde by the terms of the 

Appellants have filed over 20 motIOns, rephes, and returns m the South Carolma Court of 
Appeals all related to theIr OpposItIOn to Russell BauknIght's substitutIOn m the James 
Brown appeals 
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agreement" Next, the court analyzed the Attorney General's approval of the settlement, 

and noted that It "IS not bound to accept the Attorney General's VIew of the proposed 

settlement, [but] hIS posItIon IS entItled to great respect" Id at 460 The court approved 

the agreement The analysIs of the Llss court IS consIstent WIth the manner m whIch the 

CIrcUIt court reached ItS decISIOn to approve the compromIse, and provIdes compelhng 

support for thIS Court to affirm the declSlon of the CIrcUIt court 

C None of the Authority Cited by the Appellants to Support Thelr PosztlOn 
That the Attorney General Exceeded Hls Authorzty Pertazns to Thls Case 

Appellants' entIre argument agamst the mvolvement of the Attorney General rests 

upon authontIes that have no apphcatIOn to the controversy at Issue Rather than CIte to 

any case holdmg that the Attorney General lacks the authonty to compromIse on behalf 

of chantable beneficIanes, Appellants' bnef CItes authontIes that generally stand for the 

proposItIon that the Attorney General may not commandeer the day-to-day operatIOns of 

runnmg a chantable trust The day-to-day operatIOns deal WIth declSlons to mvest and 

other SImIlar management deCISIOns The key here IS that the authontIes rehed upon by 

Appellants stand for the proposItIon that the Attorney General may not usurp what are 

essentIally management deCISIOns 

None of these authontIes addresses the role of the Attorney General when 

ongomg htIgatIOn threatens to prevent the mitIal fundmg of the chantable trust Instead, 

these authonties merely state the proper allocatIOn of power between trustees and the 

Attorney General concernmg the admmistratIOn of an operatIOnal vahd chantable trust 

For these reasons, none of the authonties CIted are relevant to thIS Court's analYSIS A 

few of the cases CIted by Appellants are worthy of dIscussIOn, however 

FIrst, Appellants CIte Trustees of Dartmouth College v Woodward, 17 US 519 

51 



(1819), whIch IS a sIgnIficant case mvolvmg chantIes However, It does not address any 

Issues related to the Attorney General's mvolvement m a chantable trust Rather, the 

case relates to the charter for Dartmouth College and whether that document IS a contract 

withm the meamng of the Umted States ConstItutIOn WhICh states, m part, that [n]o State 

shall pass any Law Impamng the OblIgatIOn of Contracts" U S CONST art I, § 10, 

cl 1 The Dartmouth College Court found that the charter was protected by the 

ConstItutIOn and held unconstItutIOnal the New HampshIre legIslature's attempt to 

mterfere WIth the charter VIa legIslatIOn 

AddItIonally, Murphey v Dalton, 314 S W 2d 726 (Mo 1958), IS CIted by 

Appellants for the propOSItIon that the Attorney General IS not authonzed to act as the 

attorney for the trustees of a chantable trust dunng a WIll contest The Attorney General 

does not challenge thIS rule of law Moreover, It IS not relevant The trustees have every 

nght to pIck any lawyer they want to represent theIr office, and they have The argument 

IS not about representmg trustees It IS about representmg the publIc mterest and the 

chantable beneficianes, whom the Attorney General represents 

Furthennore, Appellants CIte Ferguson v Gardner, 327 S W 2d 947 (Ky 1959) 

for the proposItIon that the Attorney GeneralIs not allowed to mtervene m a WIll contest 

ThIS case IS m dIrect conflIct WIth Watson v Wall, a deCISIon of thIS Court Moreover, 

the reasonmg of that court IS m conflIct WIth sectIOn 1-7-130 Ferguson reasoned that the 

Attorney General does not have an mterest m the WIll contest, as hIS role WIth respect to 

the chantable trust does not anse untIl the funds flow to the trust followmg the valIdatIOn 

of the wIll ThIS reasonmg runs counter to sectIOn 1-7-130, whIch mstructs the South 

CarolIna Attorney General to "enforce the due applIcatIOn of funds glVen or appropnated 
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to publIc chantIes wlthm the State" S C Code Ann § 1-7-130 Moreover, here the 

chantable trust was purportedly created m 2000 43 

IV THE CIRCUIT COURT PROPERLY REMOVED APPELLANTS AS 
PERSONAL REPRESENTATIVES AND TRUSTEES AND REPLACED 
THEM WITH A PROFESSIONAL FIDUCIARY 

The ClrCUlt court appomted Appellants to serve as personal representatIves and 

trustees on November 20, 2007 Smce that tIme, Appellants' appomtment has been a 

pomt of controversy The Attorney General objected to the appomtment of Appellants as 

personal representatives and trustees HIS ObjectIOn was demed (Order, Apnl 8, 2008, 

R P 79) The Attorney General filed a motIOn to alter or amend the CirCUlt court's 

demal, but later asked the CircUlt court to hold the motIon m abeyance 44 (R pp 1008-

09) The CircUlt court held the Attorney General's motIon m abeyance It IS Important to 

pomt out that the Attorney General's motIOn to remove Appellants from theIr fidUCIary 

pOSItions IS stIU pendmg at the CircUlt court LItIgatIOn surroundmg Mr Brown's Estate 

contmued Paragraph 5(a) of the Settlement Agreement states 

[A] Jomt motIOn or other pleadmg WIll be filed seekmg the replacement of 
[Appellants] as Personal RepresentatIves of the Estate of James Brown 
and as Trustees of the August 1, 2000 Irrevocable Trust of James Brown, 
deceased, and WIll mutually agree upon persons to appomt as successor 
representatIves of the estate and trust pursuant to the prOVISIOns of 
appbcable law 

(Settlement Agreement, R p 2363, ~5(a)) On November 7, 2008, the settlmg partIes 

43 Appellants also cite Spang v Cleveland Trust Co , 134 N E 2d 586 (OhIO Common Ct 
1956), for the same propOSItion Agam, the case IS m dIrect conflIct WIth Watson v Wall, 
supra Further, Spang found that the Attorney General could not mtervene because an 
OhIO statute controlled the SItuatIOns where the Attorney General could mtervene and 
none of those SItuatIOns were present m that case Spang IS specIfic to OhIO statutory 
law 
44 The Attorney General asked for thIS motIon to be held m abeyance because Dallas and 
Bradley's appeal oftheu removal was pendmg and, dependmg on ItS outcome, may have 
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filed an amended petItIOn for the removal of Appellants as personal representatIves and 

trustees (R pp 223-30) The CircUlt court chose to address the matter at the heanng 

concemmg Its approval of the Settlement Agreement 

On January 16,2009, the settlmg partIes moved for the approval of the Settlement 

Agreement, whIch contemplated the removal of Appellants as fiducianes In theIr 

motion, the settlmg partIes asked the CIrCUlt court to approve the Settlement Agreement 

and "[f]or such other relIef as thIS Court deems necessary and proper" (R p 506) The 

CircUlt court began the heanng on January 30, 2009, and It spanned seven non-

consecutIve days The Issues addressed at the heanng were (1) whether the Settlement 

Agreement should be approved and (2) whether Appellants should be removed as 

fiduclanes as recommended by all settlmg partIes 

A Appellants WaIved the Issue Regarding TheIr Removal as Flductarzes 

In theIr bnef, Appellants present the Issue of whether theIr removal was proper, 

but address the matter m passmg and madequately CIte authonty (Appellants' Bnef at 

42-43) Rule 208(b)(1)(D), SCACR, reqUIres that each "partIcular Issue to be addressed 

[111 a bnef] shall be set forth 111 dIstmctIve type, followed by dISCUSSIOn and CItatIOns of 

authonty " Appellants raise the Issue regardmg the propnety of theIr removal 111 

approXImately one page and only CIte four code prOVISIOns m support of theIr pOSItion 45 

Appellants' failure to adequately bnef the Issue operated as a Waiver of the argument 

See GUinan v Tenet Healthsystems of HIlton Head Inc, 383 S C 48, 54 n 4, 677 S E 2d 

32, 36 n 4 (Ct App 2009) (hold111g speCIfic Issue was waIved on appeal because It was 

mooted the motIon to reconSIder 
45 Footnote removed due to Appellants correctmg typographIcal errors and authonty 
CItatIOn III final bnef 

54 



madequately bnefed) Further, Appellants also waIved thIS Issue because they faIled to 

support theIr scant argument wIth sufficIent authonty See Hunt v Forestry Comm n, 

358 S C 564, 573, 595 S E 2d 846, 851 (Ct App 2004) (holdmg that Issues raIsed m a 

bnef but not supported by authonty are deemed abandoned and wIll not be consIdered on 

appeal) 

B Appellants Were Properly Removed as Trustees and Personal 
Representatlves 

Assummg arguendo, thIS Court finds that Appellants dId not WaIve thIS Issue on 

appeal, the CIrCUIt court appropnately removed Appellants as fiducianes because the 

procedure utIlIzed was proper and the removal supported by sufficIent cause The South 

Carolma Probate Code sets forth the procedures for the removal of trustees and the 

removal of personal representatIves Appellants' removal was proper under both sets of 

procedure Even If thIS Court finds that the tradItIOnal procedures were not followed, 

theIr removal was proper pursuant to sectIOn 62-3-1102 because It ImplIedly grants courts 

authonty to remove fiducianes when thelf removal IS contemplated by the very 

settlement agreement bemg approved and when they refuse to honor a settlement 

agreement the court approves 

1 Appellants' Removal as FiduCIanes Was Proper Under the 
TradItIonal Procedures Set Forth m the South Carolma Probate 
Code 

Appellants were removed as fiducIanes pursuant to the Order of the CIrCUIt court 

dated May 26, 2009 The procedures govemmg the removal of a trustee are found m 

sectIOn 62-7-706 Those govemmg the removal of a personal representatIve are found m 

sectIOn 62-3-611 The CIrCUIt court's removal of Appellants complIed WIth both of these 

procedures 
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a) The ClrcUlt Court IS Removal of Appellants as Trustees 
Complzed WIth S C Code Ann § 62-7-706 

SectlOn 62-7-706(a) sets forth the persons who may petltlOn the court for the 

removal of a trustee and sectlOn 62-7 -706(b) sets forth the reasons for WhICh a trustee 

may be removed The CIrcUIt court's removal of Appellants as trustees complIed wIth 

both subsectlOns (a) and (b) 

FIrst, the proper mdIVIdual petltlOned for the removal of Appellants as trustees 

SectlOn 62-7-706(a) provIdes that a trustee may be removed where "the settlor, a 

cotrustee, or a benefiCIary request[ s]" removal The settlmg partIes petltlOned the 

CIrCUIt court for the removal of Appellants as trustees on November 7, 2008, and theIr 

Settlement Agreement also proVIded for theIr removal 

Second, the CIrCUIt court found suffiCIent cause to remove Appellants as trustees 

SectlOn 62-7 -706(b )(3) provIdes that a court may remove a trustee where such removal 

"best serves the mterests of the beneficianes" The CIrCUIt court found that Appellants' 

OppositlOn to the Settlement Agreement and promIse to appeal Its approval created an 

"IrreconcIlable conflIct" suffiCIent to remove them as trustees ThIS reasonmg sets forth 

the CIrCUIt court's findmg that Appellants' removal as trustees was m the best mterest of 

the beneficianes 

b) The ClrcUlt Court s Removal of Appellants as Personal 
RepresentatIves Was Proper Under S C Code Ann § 62-3-
611 

Appellants were removed as personal representatlves pursuant to the Order of the 

CIrCUIt court dated May 26, 2009 The procedures governmg the removal of a personal 

representatIve are found m sectlOn 62-3-611 SectlOn 62-3-611 (a) sets forth the 

procedures by whIch a court may remove a personal representatlve and sectlOn 62-3-
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611 (b) sets forth the reasons for whIch a court may remove a personal representatIve 

The CIrcUIt court's removal of Appellants as personal representatIves compbed WIth both 

subsectIOns (a) and (b) 

FIrst, the CIrcUIt court's removal of Appellants as personal representatIves of Mr 

Brown's Estate was procedurally proper SectIOn 62-3-611(a) states, "[a] person 

mterested m the estate may petItIOn for removal of a personal representatIve for cause at 

any tIme" As mdicated above, all of the settlmg partIes petItIOned the CIrcUIt court for 

the removal of Appellants as personal representatives on November 7, 2008 SectIon 62-

3-611(a) also provIdes that a heanng shall be had to determme whether the personal 

representatIves should be removed and that the petItIOner shall gIve notIce to the personal 

representatIve The CIrcUIt court took up the Issues related to Appellants removal as 

personal representatIves at the heanng to consIder whether It should approve the 

Settlement Agreement Thus, a heanng concemmg the removal of Appellants was held, 

satIsfymg the heanng reqUIrement of 62-3-611 (a) 46 

Second, the CIrCUIt court's removal of Appellants as personal representatIves of 

Mr Brown's Estate was supported by sufficIent cause SectIOn 62-3-611(b) states that 

"[ c ]ause for removal eXIsts when removal would be m the best mterests of the estate" 

As mentIOned above, the CIrCUIt court found that Appellants' OpposItIOn to the Settlement 

Agreement and promIse to appeal ItS approval created an "IrreconcIlable conflIct" Thus, 

ItS removal of Appellants as personal representatIves was m the best mterest of the 

46 SectIOn 62-3-611(a) also reqUIres that personal representatIves have notIce of a heanng 
regardmg theIr removal Appellants were present at the heanng m whIch the Issue of 
theIr removal was addressed and dId not object to the CIrCUIt court takmg up the matter 
Therefore, Appellants' argument generally attackmg the process by whIch they were 
removed cannot mclude the specIfic Issue of notIce, whIch was Waived 
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Estate 47 Moreover, the petltIOn for removal was mcluded m the petltIOn for the approval 

of the Settlement Agreement, WhICh provIded for the removal of Appellants 

2 The CIrcUIt Court Removed Appellants as FIducIanes Pursuant to 
Its ImplIed Authonty Under S C Code Ann § 62-3-1102 

AlternatIvely, the CIrCUIt court's removal of Appellants as fiduclanes was proper 

pursuant to a grant of ImplIed authonty m the probate code The CIrcUIt court approved 

the Settlement Agreement over Appellants' ObjectIOns and promIse to appeal (R p 

1469, lInes 22-25) As part of Its approval, the CIrCUIt court removed Appellants as 

fiduclanes and appomted Russell BauknIght m theIr place The CIrcUIt court had thIS 

authonty pursuant to sectIOn 62-3-1102 

In cases such as the one presented here, where the fiduclanes oppose the approval 

of a settlement agreement submItted to a court for approval, the court may order the 

fiduclanes to SIgn the agreement S C Code Ann § 62-3-1102 It necessanly follows 

that where such a SItuatIOn anses and an IrreconcIlable conflIct between the fidUCIary and 

the estate IS created, a court has the authonty to remove the personal representatIve and 

trustee so as to allow for the effectIve admImstratlon of the estate 

ThIS reasomng IS supported by the comment to 62-3-1102(2), whIch states 

"[ s ]ubsectIOn (2) would Imply that the agreement IS not to be sIgned by the personal 

representatIve or trustees of the affected testamentary trust pnor to submISSIOn of the 

agreement to the probate court, but the agreement should specifY the proposed effect on 

the personal representative and affected trusts (emphaSIS added) In thIS case, the 

Settlement Agreement made clear that ItS effect on Appellants was theIr removal (R p 

47 In addItIon to the factual findmgs made by the CIrCUIt court WIth respect to cause for 
Appellants' removal, the record contams eVIdence of Appellants' madequacles that also 

58 



2363, ~ 5(a)) Therefore, the CIrcUIt court dId not err when It exercIsed Its power pursuant 

to sectIOn 62-3-1102 and ordered the removal of Appellants from theIr fiducIary posItIOns 

because theIr ObjectIOn to, and promIse to appeal, the Settlement Agreement created an 

"IrreconcIlable conflIct" between them and the beneficIanes ofMr Brown's Estate 

CONCLUSION 

Appellants do not have standmg to appeal the CIrcUIt court Order approvmg the 

Settlement Agreement at Issue and removmg them as personal representatlves of the 2000 

WIll and Trust In the event thIS Court dIsagrees, It should affirm the Order because (1) 

the CIrCUIt court properly concluded, pursuant to S C Code Ann § 62-3-1102, that the 

Settlement Agreement resolved a good-falth controversy and was Just and reasonable, (2) 

the Attorney General properly exercIsed hIS parens patrzae and statutory authonty m 

steenng a settlement of the claIms agamst Mr Brown's Estate, and (3) the CIrcUIt court 

dId not err m removmg Appellants from theIr fidUCIary posItlons 

supports theIr removal for cause See supra pages 12-14 
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THE STATE OF SOUTH CAROLINA 
In The Supreme Court RECEIVED 

APPEAL FROM AIKEN COUNTY 
Court of Common Pleas MAY - 2 2011 

Doyet A Early, III, CircUIt Court Jud3i C Supreme Court 
Case No 2008-CP-2-1647 

Alan WIlson, m hIS capacIty as Attorney General of the State of South CarolIna, Daryl J 
Brown, on behalf of hIS mmor chIldren, Lmdsey Band Jamse B , Deanna J Brown 
Thomas, on behalf of her mmor chIld, Jason L, Yamma N Brown, on behalf of her 
mmor chIldren, Sydney L, Carrmgton L, and Tonya B , VanIsha Brown, Larry Brown, 
TommIe Rae Hyme Brown, and James B , through hIS GuardIan ad LItem Respondents, 

v 

Albert H Dallas, Alfred A Bradley, and DaVId G Cannon, IndIVIdually and as 
(purported) Trustees of the James Brown 2000 Irrevocable Trust, Adele J Pope and 
Robert L Buchanan, Jr, Personal RepresentatIves of the Estate of James Brown and 
Trustees of the James Brown 2000 Irrevocable Trust, Terry Brown, Romunzo Brown, 
Forlando Brown, Cmnamon N M Pans, LaRhonda PetItt, Jeanette MItchell, and Russell 
L Baukmght, as SpeCIal AdmImstrator and SpeCIal Trustee for the Estate of James 
Brown and the James Brown 2000 Irrevocable Trust, 

of whom Robert L Buchanan, Jr and Adele J Pope, as Personal RepresentatIves of the 
Estate of James Brown and Trustees of the James Brown 
2000 Irrevocable Trust are Appellants, 

And Albert H Dallas, Alfred A Bradley, and DaVId G Cannon, IndIVIdually and as 
(purported) Trustees of the James Brown 2000 Irrevocable Trust, Terry Brown, Romunzo 
Brown, Forlando Brown, CInnamon N M Pans, LaRhonda PetItt, Jeanette MItchell, and 
Russell L Baukmght, as SpeCIal AdmmIstrator and SpeCIal Trustee for the Estate of 
James Brown and the James Brown 2000 Irrevocable Trust are Respondents 

In re The Estate of James Brown and The James Brown 2000 Irrevocable Trust u/a/d/ 
August 1, 2000 

CERTIFICATE OF COUNSEL 

The underSIgned certIfies that the Fmal Bnef complIes WIth Rule 

211, SCAR 



) 

Alan WIlson \; 
Attorney General of the State of 
South Carohna 
C HaVIrd Jones, Jr 
Semor AssIstant Attorney General 
Robert D Cook 
AssIstant Deputy Attorney General 
J C NIcholson, III 
AssIstant Attorney General 
Mary Frances Jowers 
AssIstant Attorney General 
Office of the Attorney General 
,State of South Carolma 
Post Office Box 11549 
ColumbIa, South Carolma 29211-1549 
(803) 7343970 

WIlham W WIlkms 
J DaVId Black 
Fred L Kmgsmore, Jr 
NEXSEN PRUET, LLC 
55 East Camperdown Way (29601) 
Post Office Drawer 10648 
GreenvIlle, South Carolma 29603-0648 
(864) 370-2211 

Attorneys for Respondent Russell L Baukmght 
as the court appomted Trustee of the James 
Brown 2000 Irrevocable Trust and Personal 
Representatlve for the Estate of James Brown 
and as the Specwl Admlmstrator and Specwl 
Trustee for the Estate of James Brown and the 
James Brown 2000 Irrevocable Trust 



) 

May2,2011 

ColumbIa, South Carolma 

LOUIS D Levenson 
Levenson & AssocIates 
125 Broad Street 
Atlanta, GeorgIa 30303 
(404) 659-5000 
Attorneys for James Brown Children and 
Grandchildren Daryl J Brown mdlvldually and 
on behalf of his mmor children Lmdsey Delores 
Brown and Jamse Vamsha Brown Deanna J 
Brown Thomas mdlvldually and on behalf of her 
mmor child Jason Brown LewIs Yamma N 
Brown, mdlvldually and on behalf of her mmor 
children, Sydney Lumar, Carrmgton Lumar and 
Tonya Brown Vamsha Brown Larry Brown 

Robert N Rosen 
T Heyward Carter, Jr 
S Alan Medlm 
DaVId L MIchel 
Post Office Box 1510 
Charleston, South Carolma 29402 
(843) 377-1700 
Attorneys for Tommie Rae Hyme Brown 

Matt Bodman 
Matt Bodman P A 
1500 Calhoun Street 
ColumbIa, South Caroltna 29201 
(803) 806-8605 
Attorney for Terry Brown 

Albert P Shahld, Jr 
Shahid Law Office, LLC 
89 Broad Street 
Charleston, South Caroltna 29401 
(843) 853-4500 
Attorney for Stephen M Slotchlver Guardzan ad 
Lltemfor James Brown II 



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM AIKEN COUNTY 
Court of Common Pleas 

RECEIVED 
MAY - 2 2011 

Doyet A Early, III, CIrcUIt Court Judge 
Case No 2008-CP-2-1647 S C Supreme Court 

Alan Wilson, m his capacity as Attorney General of the State of South Carohna, Daryl J Brown, 
on behalf of his mmor children, Lmdsey Band Jamse B , Deanna J Brown Thomas, on behalf 
of her mmor child, Jason L, Yamma N Brown, on behalf of her mmor children, Sydney L , 
Carrmgton L, and Tonya B, Vanlsha Brown, Larry Brown, Tommie Rae Hyme Brown, and 
James B , through hiS Guardian ad Litem Respondents, 

v 

Albert H Dallas, Alfred A Bradley, and David G Cannon, IndiVidually and as (purported) 
Trustees of the James Brown 2000 Irrevocable Trust, Adele J Pope and Robert L Buchanan, Jr , 
Personal Representatives of the Estate of James Brown and Trustees of the James Brown 2000 
Irrevocable Trust, Terry Brown, Romunzo Brown, Forlando Brown, Cinnamon N M Pans, 
LaRhonda Petitt, Jeanette Mitchell, and Russell L Baukmght, as Special Admmlstrator and 
Special Trustee for the Estate of James Brown and the James Brown 2000 Irrevocable Trust, 

of whom Robert L Buchanan, Jr and Adele J Pope, as Personal Representatives of the Estate of 
James Brown and Trustees of the James Brown 
2000 Irrevocable Trust are Appellants, 

And Albert H Dallas, Alfred A Bradley, and DaVid G Cannon, IndiVidually and as (purported) 
Trustees of the James Brown 2000 Irrevocable Trust, Terry Brown, Romunzo Brown, Forlando 
Brown, Cinnamon N M Pans, LaRhonda Petitt, Jeanette Mitchell, and Russell L Baukmght, as 
SpeCial Admlmstrator and SpeCial Trustee for the Estate of James Brown and the James Brown 
2000 Irrevocable Trust are Respondents 

In re The Estate of James Brown and The James Brown 2000 Irrevocable Trust u/ald/ August 1, 
2000 / 

PROOF OF SERVICE 

The underSigned certifies that a copy of RESPONDENTS' FINAL BRIEF and 
CERTIFICATE OF COUNSEL have been served upon counsel of record by deposltmg a copy 
of the same, first-class postage prepaid, m the Umted States Mail, on the ~ day of May, 
2011, to the address shown below 



James B RIchardson, Jr, EsqUIre 
1229 Lmcoln Street 
ColumbIa, SC 29201 
(803) 799-9412 

H Wesley KIrkland, Jr , EsqUIre 
KIrkland & Rush 
PO Box 8012 
Columbia, SC 29202 

WIlham J Barr, EsqUIre 
The Barr Law Fum, LLC 
108 Kmgstree, SC 29556 

R Wayne Byrd, EsqUIre 
TURNER PADGET GRAHAM & 
LANEY,PA 
Post Office Box 2116 
Myrtle Beach, SC 29587 

May 2, 2011 

Tressa T H Hayes, EsqUIre 
Post Office Box 7346 
AshevIlle, North Carolma 28802 

James MIxon Gnffin, EsqUIre 
Law Office of James MIxon Gnffin 
PO Box 999 
ColumbIa, SC 29202 

Max N PICkelSImer, EsqUIre 
WARNER, PAYNE & BLACK, L L P 
1122 Lady Street, SUIte 1200 
Post Office Box 2628 
Columbia, SC 29202 


