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ARGUMENT

1. Regardless of the fact that Respondents obtained a copy of the Stribling letter from a
source other than a hospital peer review committee, the letter falls within the ambit of
section-40-71-20, which bars its admission into evidence in the trial of a civil action
having nothing to do with an appeal of a committee action.

The “proceedings and all data and information abquired by” a hospital peer review
committee are “conﬁdential;’ and “not subject to disco;fery, subpoena, or introduction into evidence
in &ny civil action except upon appeal from the committee action.”! All documents generated or
acquired by a hospital peer review committee are protected under this law.?

Judge Addy essentially ruled that because Respondents obtained a copy of the Shibﬁng
letter by means other than discovery from or subpoena to the hospital or peer review committee,
section 40-71—20. did not apply and did not bar its admission into evidence. Yet the plain language
of the statute contradicts that conclusion. No matter how the docm_hent was obtained or discovered,
because it was a document acquired by a peer review committee at Laurens Hospital, it was “not
subject to...introduction into evidence in any civil action...”

Stribling, after talking with the hospital’s CEO, wrote the letter, in his capacity as the
hospital medical staff’s Chief of Surgery.'and a member of the Medical Executive Committee
(MEC),3 to Dr. Weaver, the Chief of Staff, for the purpose of initiating a peer review process either
by the voluntary agreement of Brown or by official action of the MEC. He wrote:

Because of what appears to me to [be] a worrisome paﬁem of complications, I will,

as Chief of Surgery, respectfully ask Dr. Brown to temporarily relinquish his

privileges to doing all pelvic surgery until the cases can be reviewed by an outside
reviewer. If Dr. Brown chooses not to do this I will request an emergency meeting of

18.C. Code § 40-71-20 (emphasis added). This section applies to hospital peer review proceedings and documents
pertaining to incidents predating June 26, 2012, the effective date of 2012 South Carolina Laws Act 275 (H.B.
4008), which amended section 40-71-20 and added section 44-7-392 to govern the hospital peer review process.
2 McGee v. Bruce Hospital System,v 312S.C. 58, 62, 439 S.E.2d 257, 260 (1993).

3 Stribling Dep., p. 118, lines 2-6, ROA _.



the MEC to decide whether official action should be considered regarding his --
operating privileges.*

Contrary to Plaintiffs’ assertions’, there is ample record evidence tﬁat_ this letter launched a peer
review of some éf Erown’s surgical cases and led Brown to temporarily relinquish his surgical
privileges (or most of them) pending the outcome of the peer review. The letter itself indicates that
the MEC is a peer review committee (more precisely,-a “committee of a medical staff of a licensed

hospital” under former section 40-71-10%), as the MEC had the power to take “official action”

regarding Brown’s operating privileges (i.e. restrict or revoke his privileges). Plaintiffs, over '

Defendants’ objections, introduced an Addendum (dated May 21, 2010) to an-earlier Agreement

* (dated February 17, 2010) between Laurens County Health Care System “through its Medical '

Executive Committee (MEC’)” and Brown.7 Portions of the Addendum referring to peer review
were rédacted, but the trial transcript iﬁcludes some of the redacted lénguage: “The MEC continued
the professionai review activity [peer review]...described in the Original Agreement prior to the
MEC taking any action as prbvided for under section 10.5 of the Medical Staff Bylaws.”8
2. Undér Hollman v. Woolfson 'and Rule 403, the Stribling letter and testimony regarding
the letter should not have been admitted because it described surgical complications

suffered by nonparty patients of Brown.

In Hollman v. Woolfson, our Supreme Court held that evidence relating to a defendant

doctor’s treatment of nonparty patients is irrelevant to a plaintiff’s medical malpractice claims and

4Ex.P-36,ROA .
3 Respondents’ Brief at 12.

6 June 26, 2012 was the effective date of 2012 South Carolina Laws Act 275 (H.B. 4008), which amended sections
40-71-10 and 40-71-20 and added section 44-7-392 to govern the hospital peer review process.

7Ex.P-18,ROA .

8 Tr., p. 269, lines 14-24, ROA __. -




cannot be used to show that the defendant breached the standard of care in rendering medical care to

the plaintiff? Each case must be decided on its own merits.

The Stfibling letter described a series of surgical complications suffered by at least three
other patients of Brown, and Stribling testified that there were more ureteral'and other
complications for which Brown was responsible which Sﬁibling onﬁ&éd from his. letter. Plaintiffs
used the Stribling letter in an attempt to persuade the jury that the complications suffered by
Brown’s other patients proved that Brown was negligent in Lisa Dennie’s case. Plaintiffs insinuated
that, because Stribling thought Brown was incompetent and responsible fof negligently injuring
nuineroqs batients, the jury should draw the sémé conclusion and hold Bréwn liable for Dennie’s
injury. This is evident from Plainﬁffs’ counsél’s (Mr. Wright) questioning of Stribling (see
Appellants’ Initial Brief at 13) and Defendants’ expert witness, Dr. O’Dell. Mr. Wright asked
O’Dell the following:

Q. But [Stribling’s letter] also gives an overview of at least what the surgical
staff at Laurens County Hospital feels of Dr. Brown.

MR. SNYDER: Objection, Your Honor. It’s one man’s letter. One man’ s—

THE COURT: Sustained. It’s limited to the author of the letter, so far as I can
reason, So. : :

Q. Let me rephrase the question. Would you agree that the letter sets forth what
the chief of surgery at Laurens County Hospital believes to be the surgical
competence, if you will, of Dr. Brown?
A.  That’s what this letter is about, yes.!°

Mr. Wright also emphasized Stribling’s letter in his closing argument, saying:

Now, for surgical competence the chief of surgery wrote a letter that he was
concerned about a continuing pattern of surgical misadventures of Dr. Brown and

® Hollmanv. Woolfson, 384 S.C. 571, 579, 683 S.E.2d 495, 499 (2009).

19T, pp. 815-16, ROA .



that he has created a worrisome pattern of complications. I think that’s evidence of
whether or not [the] proper standard was used in this particular case.!!

Mr. Wﬁght’sv'argument to the jury was diametrically opposed to the law of this state as set forth in
Hollman. Evidence of complications suffered by other patients, even a “pattern” of complications,
cannot be admitted tol prove that Brown deviated froni the standard of care, and that is precisely and
undeniably what Plaintiffs sought to do and succeeded in doing.

Plaintiffs’ argument that the letter was probative of Brown’s credibility and was admitted to
show what prompted Brown to write a letter to thé hospital CEO raising concerns about defective
electrocautery instruments supplied by the hospital is a complete sham.!? It is clear that Plaintiffs
used the letter only to highlight the extfemely i)rejudicial fact that other patients of Brown had
suffered similar injuries (injuries to the ureter) and that Dr. Stribling, one of Brown’s colleagues,

- had serious concerns based on a series of surgical complications that Brown lacked the competence
to do the type of surgery he performed on Lisa Dennie.

If the lett_er was at all relevant, the court nevertheless should have excluded it on the grounds
of Rule 403, SCRE, as its probative value was substantially outweighed by the danger of unfair -
prejudige. ‘What could be more prejudicial to a defendant physician in a medical malpractice case
than evidence that a number of his other ﬁatiehts suffered the same or similar surgical
complications? Such evid_ence is virtually insurmountable and is not a proper basis for the jury’s -

decision that the defendant departed from the standard of care in the case at bar. |

Ty, p.904, ROA _.

12 Respondents’ Brief at 19.



CONCLUSION

Because the trial court erred in admitting the Stribling letter and Stribling’s testimony about
the letter and its contents, including irrelevant and highly prejudicial evidence about numerous
surgical complications suffered by nonparty patients of Brown, this Court should grant Brown and
LCOG anew trial.

Respectfully submitted,
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