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 STATE OF SOUTH CAROLINA - IN THE COURT OF COMMON PLEAS
. COUNTYOFORANGEBURG . | ©  cviL ACTION NO: 201 @3&1;79

- William B_reland

Clme el P»IA}N“FF Lo MT:NORAN“ »'-"-*NEQG"?EORTuF‘ SRR SR
co TR L R DnFENDANT’SJuO’I'ION FOR JUDGMENT -
ST ~— LT e f*chrwan*rANDmctﬁsmnmcr OR; IN -
ST ok "Carolina Depmmem of .| THE ALTERNA mc,' bORANEWTRIAL

- - Transportation, - S B - -

. Defendant South Carolma Depar.tment of Transporhtlon (SCDOT) ﬁled 1ts Motlon for g
]udoement Noththstandma the Verdxct or in the altermtwe, for a New Trial on September 13

7013 on the following arounds

D The Court erred in allowing Plaintiff to introduce an unauthenticated Google

Street View image of a dead tree; and

2) The Court erred in denying SCDOT's motion in limine, and subsequent
contemporaneous motion, to introduce evidence that the- Plamnff hed in his

deposition, saying that he had no criminal reeord

3) The Court erred by allowing the jury to consider whether the Plaintiff had
permanent injury and the Plaintiff's life expectancy in its jury charge, despite there

being no.expert medical testimony supporting lasting or permanent injury to the
Plaintiff;v

. " WiLLIAM BRELAND V. SCDOT

. " Civil Action No. 2011-CP-38-1379-
: Defendant SCDOT’s Memorandum of Law in
_Support of its Motion for INOV, or, in the
alternative, a New Trial

Page 1 of 12

525



4) The Court erred in allowing Plamtnff's testxmony regarding pain in his Ieft arm and

hand even 'lfter m]mo in SCDOT s favor in limitie and upon motion for dlrected

' vetdlct
.5 The Courterred in 'ch:\'.r'ging't'he li_fe-exp'ec't_ancy 'ta'bllg's; ' ) '
SRR O :I‘he Court erréd by taxlmo to mstruct the )urv on comp'xratxvc neohoence whlch

A party —1s»ent1t1?d to:

- mclude\ the issue-of Ia srcle.\r Lhame

__ament not wnthst'mdma rhe verdxct ONOV) or, m the ”dtemmve a U

C new mal under Rule 50(b) SCRCP if only one reasonable mference can be drawn from the e

evidence,! The trial court must “view the evidence and the mferences th'xt reasonably can be dr'uwn '

therefrom in the light most favorable to the nonmoving party.”? When considering the motxon

the trial court lacks the authority to decnde credlbxhty issues or to resolve conﬂlcts in the testxmony

and evidence.3 The Plaintiffs burden of proof cannot be met by telymo on the theory that the

thing speaks for itself or that the very fact of injury indicates 4 failuze to exercise reasonable care. 4

A new tnal may be granted for any of the reasons for which new trials have heretofore been

granted in actions at law in the courts of the State under Rule 59, SCRCP: The * ‘thirteenth juror

‘ doctrme allows the citeuit court judge to grant a new trial absolute when the judge fmds the

! Williams Carper Contractors, Inc. v. Skelly, 400 S.C. 320,325,734 S.E.2d 177, 180 (Cr. App. 2012).

114
3 Sez Rzﬂand v. Souzhland Equzp Sew
. Id at 634 35

znc.', 330S.C. 617, 634, 500 S.E.2d 145, 154 (Cr. App. 1998).

WILUAM BRELANDV SCDOT ' .
Ctvul Action No. 2011-CP:38-1379° -~
Defendant SCDOT’s Memorandum of Law in
’ _' Support of its Motion for INOV, ér, in the
- ahernanve, aNew Trial
. Page2of12
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" evidence does not jUStlfY the vetdict.s Addmonally, the mal judge has broad dmcretrcm sitting s

bth juror, to grant new trial when he is commced that Jumce has not been done.b -

 ARGUMENT ONE

- A Ir is. qxxorn:z*ff that a pno:ogrqph mrm h ve a2 foundat-ou for it mtro&ucuon H he Court _‘ S

Lo erred when it :ulowed thel Phumffto mtroduce A umumenf ated GoooVe Stre"t ‘/rew prcmrc of L

_a de.m tree. The photo was. mken, .1ccordwi to [he Gooole Eirth Umestamp, in Mﬂy 1008

mntxff’ s expert, Reomtered Land Surveyor, Chff Harper provided testrmony Lhat the Goorde

.Earth .mage was 184 feet rrom a pOWCl’ pole, usma Cuode mrth s measurement roolr and Lﬁﬁg‘

o Ehrs suzveymo equnpmem, h-s-measurements werc_wmhm “nh to tWO feet of the apot where the :

o -_‘EGooole Street Vxew plcture of 2008 pUrported]y phced the alleoed tree Mr Harper LOU]d not
' .testxt'y that this picture was a farr and accurate representation” of that side of the road, durmg May

2008, nor that it repreqented a relevant scene, at the time of the accxdent

No person testified to the authenncrty of the image; nor that it was not altered nor
enhanced nor that it accurately depicted a relevant scene at a relevant time. No cham of custody
testimony was introduced. The photograph Was not a mere demonstrative exhibit, but was used to
support expert testimony and admitted into evrdence over Defendant’s motion in limine and

contemporaneous objection during trial,

Google s Street View. cameras are not common cameras, intended to accurately represent

the scene in front of them.” The camera utilizes eleven { 11) lenses to record video.8 Images are then

5 See, Trivelas v, South Caroling Depr. of Tramp 3575.C. 545, 593 S.E.2d 504 S, C.App. 7004)
"6 See, Watson v. Pendlzton 294 S.C. 155, 363 S.E.2d 734 (S.C. 1987).

7 See Vedm LLCvw. Google Inc., 2: 10CV07747 AKCW 2012 WL 4511424 (C. D Cal. Sepr 26, 2012) (rhe court he]d
o t}nr Google Sneet Vrew snll depu.ts somewha[ distorted uews—r e Lurved/ sphencal ones”)

o ermg Shorgun Wrrh Google Streer Vrew s Re»oluuomry Camen POPULAR MECHAN]CS htrp //
- -'vnvw popu]'nmeghamcs com/technology/mdgers/ne\ 5/4232286 (]asr wsrted Seprember 13, 2013)

ST Wiam BRELANDV SCDOT
- Civil Acnon No. 2011-CP-38-1379 - -
Defendant 5CDOT's Memorandurn of Law in
- Support of its Mation for JNOV, or, in the
A alternative, a New Trial )
’ _Page3of12
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taken from the video and put together by software cauising an mfom'ztxc :md um\mxdable

dnstornon to the i 1mage recorded thereby owma a dxstoﬁed repreaentanon of: the scene 9

Goode does not allow its Street Vlew images to be, u<ed ina commercn] settma

- “without prior author.zqtloo "oy, fact, Cooole specrﬂcally pro]nbxrs A And for thS nnaoe to be

-----

= S contmLaLT, uoed-nrrms ca»e the Cs u’!ft is mlowmg a vxolar.Ou of the Federa' C opynnnt Act 7"

' Additionaily the care shown by (:oovle was never conﬁrmed The timing of the
photograph was a crucnl consrderanon for thie “ notrce reqmrement The j JUI‘Y was told that the

pxcrure wax tﬂ(en in 2008 howev°' no tesmmony w'-m affe red‘to vetify thae t e- pu:ture was ai :' _:1 E

Al urate rep'esenmtlon of the tF ee m 7068 Defendam_w'xs umble to cros&exa,mm&anyone, and s

the. court essentnlly, took Judrczal nouce of rhe the date the photooraph wws taken Defendant
- strenuously ob;ected the this photo s usage throuahout the trial. Furthermore “notice” hmged

greatly on when that i image was taken.

“Exhibits such as d'ingrarns and photographs used to dlustrate tesnmony about the scene of
an accident must be identified as accurate before they may be properly mtroduced into evidence,”13
“Ordinarily, testimony that the exhibit'is a fair and accurate portrayal of the scene at the time of

the accident is sufficient to satisfy thls requirement. "1 Tn Thomas v. Dwon to authenticate the

?"And, while Google strives to minimize the dxstomon in its images, Street View still depicts somewhat distorted views

—i.e., curved/spherical ones.” See Vederi, LLC v. Google, Inc., 2: 10CV-O7747 -AKCW, 2012 WL 4511424 (C.D. Cal. Sept.
26, 2012) .

19 Google Mzrps/Earrh Additioml Terms of Serwce GOOGLE (March 1, 2012), hetps://www. google. corn/md/en _us/
help/terms_maps.himl (last visited September 13, 2013).

" “You may print Google-owned Street View content from Maps nnd‘Emh for personal use but not for distribution
to others.” Permission Guidelines for Google Maps and Google Earth, GOOGLE, hitp://www. google.com/
permissions/geoguidelines.html (follow " “Using Streer View and Panoramio” hyperlink; then follow “I'd like to use
Street Vxew lmagery in my project. C'm g hyperlml\) (last visited September 13, 2013) (emphasis added).

17USCA §102N/est) _ ) B
'3 Thomas v, Dmon, 88 N.C. App 337 344 353 S E Zd 709 214 (1988)
AL Thomas v. DL\’SOn 88 N C App 337, 344 363 5 E Zd 209 714 (1988)

e
. WILUAM BRELAND V. SCOOT o
- Civil Action No. 2011-CP- 38-1379 - -
S Defendant SCDOT’s Mémorandum of Law in .
' Support of its Motion for INOV, or, in the
alternanve aNew Trial
Page 4 of 12
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- exhibits at trral plamtrﬁ's son testrﬁed on voir dlre that all of the photocmphs as.well as the
dlatJram were fair and 1ccurate representatrona s Here, thtlff’s wrmease: one after the
other, admltted'rhey could not testify that the Goode Street Vrew pu.ture was a fmr/true and

"aceurn'te represenratiom The mtneaaes did not mke the pu.ture, 'ney were not present when the .

prcrure qu tnken and the\ cou!d Id not authenncnte he pxctur" fo rHe <r1nd,1m c‘eserueed in Thomas~ -

- o Daxon i FurthermorerGocwIe Street V,ew recompurer—oenenred "n. \Vebou CSX me boutn Lo

CmohnaSupreme Court erd fhar corr-patcr a'nm'rtrons may be adm:ued only arrcr prooer

} authenncatron 185 Webb the court held th'it compurer '\mmanons are admrssrble xf [they are] 1)
authenm: under Rule 01, SCRE; 2) re]evant under Rulea 401 md 402 SCRE, 3) a fa.u- and.

har d.Clal under Rule 403
- 7 ?SCRE . To dra\u ’-corollary between the pnotographs m Norh Carolma s len;as v Dlm,n md

L -accuxate representanmoﬁthe evrdence and 4) more probanv"'

‘the computer ammatron in South’ Carolma s kab v. CSX the Courts ueed the same phrase f'ur '
and accurate representation”.20 Thys, the Goode StreetVrew picture should only have been
admitted'into evrdence upon proper authenucatron and it was efror to admrt the picture

otherwrse

Finally, the location of this image is based solely on Plaintiff's recollection of where this
accident al]eaedly occurred, as relayed to his attorney, and subsequently relayed to Mr. Harper by
Plaintiff's attorney. Plaintiff's memory was tenuous, at best, and everevolving, at worst, Thus, the

loca tron was not established as the accident scene.

15 Thomas v, Dixson, 88 N.C. App. 337, 344,363 S.E.2d 209 213-14 (1988).

16 See, Thomas v. Dixson, 88 N.C. App. 337,363 S.E.2d 209 {1988) (the court held blrorographs must be idenified as
- accurate before they may be propetly introduced into evidence).

17 See, Vederi, LLC v, Google, Inc., 2: 10—CV-07747 AK-CW, 2012 WL 4511424 (C.D. Cal. Sept. 26, 2012) (The court
described the street view pictures as “stitched toaether") -

- '8 See, Webb v. CSX Transp., Inc, 364 8.C. 639, 654, 615 8. E.2d 440, 448 (2005)
. ', L chb v CSX Tmmp Inc,, 364 S C 639 654 615 S. EZd 440; 448 (2005) (u’nphnm added)

- i 2“ Thoma.s v. Dmon, 88N.C. App 337 344 363 S E Zd 209 713 (1988) \X/ebb 2 CSX Transp lnc 364 S C 639 654
615 S E 2d 440 448 (2005) :

- WlLUAM anuwov SCDOT' o
* Civil Acnon No.-2011-cp- 38-1379
Defendant SCDOT H Memorandum of Lavi in
Suppon of its Motion for INOV, or, in the.
alternanve a New Trial
Page 5 0f 12
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ARGUMENT TWO -

, The Court erred in denymv defendam s motion in limine to mrroduce evidence lh'lt the
thtnff lied in hrs deposmon, s'tymv that he lnd no ummal rewrd On September 4, 2013 the
Coutt oral y held t}nt Defendant should have known about Planntrff’s crrmrnal hrstory bv the time

L= 'Derendant took Plamhtf’s deposmon _However as was rehyed conremporaneously to thé Court

e * untrl the Defendant tcrt)k Plalﬁf‘ff‘s deDosmon the De‘endant vas- unaware thqtth Ia'nnff Had -

lived in the smtes of Wabmeton and Nevada where Defend'mt eubsequently Iearned the Plamtrff

_ had cnmxml reeords Addxttomlly, pl"nntu’f produeed at hrs deposmon for the frrst trme

urthermore_

. ad attorneys must seek :

‘ mformatton from each specxﬁc state, such as South Carohm s SLED CATCH websrte Thus o

‘ Defendant could not have lmown about the records until Defendmt learned in thttff’s
"deposition the States Defendant should search. Defend'\nt was not able to cross examine Plaintiff
on his untruthful temmony from thé deposmon regarding hls convrctrons Thus, prohxbmnu

defend"mt from brmgma up perjured testrmony at trial.

Similarly, Defendant was prevented from questioning Plaintiff about his van and any
damages thereto Plaintiff testtﬁed there were pictures of the damaged van, yet none were ever
turned over to Defendant, and none apparently exist, Defendant rehed on this tepresentation, and
were not able to cross—ex'tmme Plaintiff on the alleged damage to his van. In fact, other than
Plaintiff and his passenger’s testimony, no evidence was introduced at trial of any damage to the
“vehicle. Yet Plaintiff testified that the aitbags went off, signifying a significant impact. And yet no
pictures, receipts, or other evidence was introduced about the damage or state of the van. In fact,

Plaintiff testrfred the van was drivable.

Rule 32 SCRCP says “the deposmon of a party . may be used by, an adverae party for : -

'any purpose Yet here Defendant was prevented From nsma the Plamtrff’ 8 depomlon teaumony

) WILLIAM BRELANDV SCDOT .
Civil Action. No. 2011-CP-38- -1379 -
Defendant scooT s Memérandum of lawin

Support of its Monon for INOV, or, in the
a]ternahye, 2 New Trial

Page6of12
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about the lack of criminal record, desplte a strong present-mon of Plaintiff's chqmeleon like
: resumomes which shifted and chmued to suit his pereened mdxence In fact, Defense counsel.
. spent a rmjornty of lentrff’s time on the witness >tand readmo thnff’: deposition o him

beeause Plamtxff was- eonsrctendy mcc-asmenr at best and very hkely per)urmv }m testimony. - - 7

— B L ~—* Under r\ule 609 S(‘QE evrdeme or a COﬂVlCth'] is no' adrmssrole rfa erxod of more

S than[ten Vear&hab elap.sea : He daze ohhe—c nwenen or of ther ,L of h neas frorn the
confmemem lmpoqed for that convrcnon thchever is the hrer date unless the court determmes

in Lhe mterests of ]ustrce, that the prob'm\e vﬂue of the convrctron supponed by the 5pecnﬁc f'u.ts i

nces s_Estantmllv outweloﬁe its prejudlcva} ef*‘eut thuff’ s crxme:. were commrtted

, thtrff’ s dmracter for

truthfulness was. xmmedmtely tamted when he answered that he had no crrmmal record lentn’f’s

case hmoed on \ his recountmd wheté this accident oceurred. The Plamnff’s experts investigations
began with the P]amtlff’ § attorney showing them where the accident h':ppened In other words, the
. experts’ opinions stem from Plaintiffs Tepresentations to his attorney. Addxtlonally, Pl.nnri{f’s
damages wete pain and suffermg and were established larvely through his own testimony. Thus, all
Plaintiffs evidence i is based upon his word. From the credibility standpomt if Pfamtxff lies about
his criminal record, then he may not be credible, and the jUI‘Y should have been allowed to
consider his credibility by receiving information about his denial of having a substantial cnmmal
record Plaintiff gave inconsistent testlrnony multiple trmes at trial. The Defendant had to ask
Plaintiff to read his deposition te:trmony over and over durmv cross examination, which gives
greater weight to the defendant’s assertion that the Plaintiff lied throuvhout the hrstmy of the case
about the wreck, its location, and his damages Furthermore, Defendant sought only to introduce

the convictions as evidence of fa]ee testimony, not for the substance of those convictions.

Under both the SCRCP and SCRE, as above outlined, Defendant should have been
: a]]owed to mtroduce Plamtu‘f’s entire hrstory of lymg in thlS matter, mdudmo Iymg about hrs

B crnmmal hrstory, m rts case in chxef and/or on CrOS\ exammatnon not neeesxarlly for the purpose _1

WILLIAM BRELANDV SCDOT.
. - Civil Action No. 2011-CP-38-1379 -
Defendant SCDOT‘s Memorandum of Law i -
: Suppon of its Metion for JNOV, or, inthe . -
. altemanve aNewTrial °
Page 7 of 12
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of his ctiminal tecord, but because Plaintiff concealed his Backoround thW'lrted d]xcovery, and

xhowed hxmse]f to lack credbehry Those eTIOTS pre]udued the Defendant md the Defendant

; belxevea he is entitled to a new tnal

AR_GUMENT THREE ‘

LT T 7 The Courtserred in its msrmctxon th?tt_he jur VLOUld consmer wheherrhe Plamhff had

pcunanent ln;ury and the mchmon of plamnff’b ufe expect"mqr dunnc the j Jury charge.

\‘Vhere the mJury is- obscure that is, the ef"ects of. whmh-Afenet R e

s ’eadlly %certama‘ﬂle demovsenble oF sub]ee uf Lomnon

knowledoe, mere sub;eenve tesnmony of the m)ured party or other
lay witriesses does not provzde sufﬁaent proof medical or other ’
expert opinion testnmony is required to establish the future effects of

an obscure injury to a degree of reasonable certainty.”z‘

The Plamnt’f presented no expert medlca] testimony that hxs m]uneb would be lasting or
permanent. Furthermme, the Plaintiffs expert medical testimony asserted that the lennff’s
" surgeries were a result of aging and were mevxrab]e as a consequence of prior nedc fusions

petformed in 1999.

Courts have also held that expert testimény was fequired to snpporf
recovery for permanent injury and future pain and suffering
resulting from back injuries, where the nlaintiff complained of pain
in his back and neck resulting from an automobile cdlliéion, and
there was no direct declaration by any medical witness concerning
the medxcal probability as to either permanence or future ‘pain

o and suffermg, leqdmg the court to determme th"lt the ]ury should

U 2_(5_A.L'._R.§fh l (Ongmally pubhshed in 1994) (Clnng Stra}un . Clem'enger 603 S. E Zd 197 (W Va 2004))

- WilLam BRELANDV SCDOT

- Civil Action No. 2011-CP-38-1379 - o

Defendant SCDOT’s Memorandunm of Law in

" Support of its Motion foi INOV, ¢r, inthe

alternative, a New Trial . - .
Page 8 of 12
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B See Fiskbume s Shor 268 5.C. 546,550, 235 $.6.24 116, 120 1977

_not hﬁve been allowed to award dquxces for permanent injury or -

fumre pain and bU{{CTan since the m]u'ries_we;'e

- character.22-

clearly'subjecdve in

In 7010 the Pl.unnff’% neck was fmed above and be]ow the 1999 fuqxons Doctor

teshﬁed d‘xat Plamﬂff had permnné,m lmunes. and- e'm.,pl,u'mff

alI of whxch he had priot to the wreck, rmd that he could not do

L Noththshndmg"Ph}ntxﬁvt‘*sumony, no expert mecﬁcal tmnmony was- mtroduced thm remotely

l :,uyported Plaumff 53 asser" ;)nsand dld nor :atrify the Iecqlly req'

a re'\sonable dearee of medxcal certamty stand'lrd

- ARGUMENT FOUR

left lu»care in 2010: Dh.ﬁtrff =

_merely 'lsserted that he had nedc b,uk nnd eibow pain and numbness in his. left arin and h'mds

as much as he used to do.”

\‘.ummqnem tecnflec. \.hﬂt hmnff womd Rave mevntaL;y remnred those IU\IODS The dOLtOr never .‘7‘ o

Simihrly, the Court erred in instructing the jury on the hfe expectancy tables in § 19-1- 150 A

of the Code of Laws of South Carolina. In Johnston . Azken Auto

Parts, the Court held where the

plaintiff testified hxs right knee had “never gotten right,” and that “nothing can be done” about it

and thus rhere was evidence of permanent injury.23 Unlike Johnston, here, expert medical

teatlmony was offered. In fact, more than an hour of questions were asked by the Plaintiff's

attorney. Yet, the medical expert testified to neither permanent injury nor future pain and

suffering. In Fishbume v, Short, the Court held it is proper to charge the table if there is evxdence

which would make the issue of permanent injury a jury question.?* In Fishburne, as here, the ,

plaintiff testified she had pain, which continued for two years after her car accident.”® The Court

220 ALRSthl (Origivally published in 1994) (emphasis added) (citing Huss v Vande Hey, 29 Wis 2d 34, 138 N'W2d

192 (1965))
J311 S. c 285 289 428S.E2d 737 739 (Cr App 1993)

u 2688 C. 546 550 235 SE2d 118 170(1977)
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o ~.1n1urv came from the Enn* hxmself Th1< lmprcmer jury. clmoe may Have: been 4 consxderatxon of .

in Fishburme found “no ewdence tendmv to estab[mh permanent dls‘lbxlxty was presented "26
Therefore, the Court in Flshbume did not fmd the plamtxff’ 5 tcaumony about pain she experienced
. for two years after the accident to be suffxuent to emblxsh permanent dxsnbility‘, and therefdre
g 1muff1c1ent to support a ch'\roe of the life expect"mcy .1ble 2 Tlms the Cour( in thls case erred b

(.h.arQulU the ;ury w:th the hfe eVpu.tanry table 5, after the only testimony regarding. hermanem -

“the; JuTm its verdict, v'hch eneed_d thelem:fr_L acnml medical bills bv more than o A
$1ooooooo '

The Court emed in allowmg Plamtxff’ s tesurnony reoardmo p'nm in lm left arm and hand

2 In its motion in lxmme and dufected verdict motion, Defendant sought to have any evxdence about
Plaintiff’s left arm and hand pain stncken as Doctor Mummmem testlﬁed the pain in his arm
and the surgery tequited as a result of that pain were due t6 an ﬁbnormal or aberrant muscle in
Plaintiff’s arm: Plaintiff consented and the Court agreed with Defendant and dxsallowed anyand

all medical damaaes and amounts relating to the left arm surgery; however, Phaintiff testified about

his arm pain and hand numbness during the Plaintiff's case in chief. During Defendant’s motion
for directed verdlct the Court explained that Defendant had already won on the i issue of the left -
arm. Notmthstandma the Court’s reassurances, Plaintiff had alre'idy tamted the trial by testxfymo
about pain that was unrelated to his claims about his neck, and Defendant objected

‘ contemporaneously and eveny durmc the inchambers conference regarding jury charges. This

_ improper testimony may have been a consideration of the jury in its verdict, Wthh exceeded the

Plaintiff’s actual medical bills by more than $100,000.00.

T
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ARcmm Stx -

Deapxte the testunony of plamhff'md hls pass_enoé'r that the phmnff Was

§ exceedmo the

speed limit when an oncormno vehxc]e alerted hxm to 2 h'mrd the Comt 1mprope ly refused to

mstrUCt the jury- on compamnve necwhoence althmwh it chd instruce the mry thar plamnf’h da

'duty to care .or—hls own safety r*wchelmore Docror Mummmem :esnﬁed that

thtnff had

pIEVlOUS stlroe-ms and would have‘, Atsome pomt, reqmred‘ Further aurvery diieto the phmmf's

prevmus surdery In other worde the doctor tesuﬁed that the Plamnff would ge

t worse, and was’

nettmg worse, as evxdenced by the bone spur: on- thtxff’ S spme In hOht of Doctor Mummanem s

o »_tesnmony, the ]U y-may have fouud tha: the Defendant.chd not prommately _cau
f: Plamn‘f"s damages, had oy be

o the JUI’Y s consxdemtlon of pIamnff’s f'mlt in the acc1dent
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" CONCLUSION

The er’ror% of the Court, as set forth 1b0\e caniot be corrected in this action thhout a.-

or;mt ofjudoment norwnth:randmo the Verdmt or a.new rm!
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