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STATEMENT OF ISSUES ON APPEAL -

Did the trial judge err in denying appellant’s motion to sever his case from the co-
defendant’s case for trial?

Did the trial judge err|in denying appellant’s motion to suppress made on the
grounds that the search was conducted in violation of the warrant statute, without
valid consent, and wit‘hout a valid search warrant?

Did the trial judge errlin denying appellant’s motion to suppress testimony and
evidence of the gun found in the room where he was taken into custody?

Did the trial judge err|in denying appellant’s motions {o suppress the trial testimony
identifying the dcfcnd‘ants as the robbers where the identification procedures and
confrontations were unduly suggestive, leading to a reasonable likelihood of

misidentification and adue process violation?

Did the trial judge err|in denying the motion for mistrial made on the grounds that
the prosecution witness, Officer Golden, had injected arbitrary and inadmissible
evidence before the jury panel by referencing facts which unfairly prejudiced
appellant.and which the prosecution had agreed and the trial judge had ruled would
not be admitled in evidence?

Did the trial judge err|in denying the motion for mistrial made on the grounds that
the jury pool was informed at the close of trial that appellant and his co-defendant
had been responsible for an unrelated bank robbery and that, therefore, the

authorities had targeted them for prosecution in an effort 10 bring them 10 justice?




STATEMENT OF THE CASE

Phillip Lee Spears, appellant, was indicted by the Calhoun County Grand Jury for
armed robbery, kidnapping, and possession of a firearm during the commission of a violent
crime. On October I, 2007, appellant proceeded to trial before the I-Idnorable Diane S.
Goodstein and a jury. Upon the jury [inding appeliant guilty'as charged, Judge Goodstein
sentenced him to five years incarceration for possession of a firearm, thirty years for
kidnapping, and thirty years for armed robbery with credit for time served and with all

sentences to be served concurrently.



ARGUMENT

1. The trial judge erred in denying appellant’s motion for severance?

|

Counsel for the co-defendant, Bantan, moved to sever the cases for trial. Counsel
for appellant joined in the motion and moved to sever appellant’s case for trial. (R. p.
176). The judge erred in denying the severance motions.

The general rule allowing joint trials applies with equal force when a defendant’s
severance motion is based| upon the likelihood he and a co-defendant will present

mutually antagonistic defenses, i.e., accuse one another of committing the crime. State v.

Leonard, 287 S.C. 462, 473, 339 S.E.2d 159, 165 (Ct.App.1986), reversed on other

grounds, 292 8.C. 133, 355 S.E.2d 270 (1987). “The trial judge, however, must act

cautiously in allowing a joint trial. The judge must carefully consider problems that may

arise from a joint trial, such as redacted statements, and must assure protection of each
defendant's constitutional right to confront witnesses against him. State v. Singleton, 303
S.C. 313, 315, 400 S.E.2d 487, 488 (1991).

Motions for a severance and separate trial are addressed to the discretion of the

trial court. State v, Nichols, 325 S.C. 111, 481 S.E.2d 118 (1997); State v. Chaffee, 285

S.C. 21, 328 S.E.2d 464 (1984), overruled on other grounds by State v. Torrence, 3035

S.C. 45, 406 S.E.2d 315 (1991). Absent a showing of an abuse of discretion, this Court
will not disturb the trial courl's ruling on appeal. State v. Nelson, 273 S.C. 380, 256

S.E.2d 420 (1979); Suate v. Dennis, 337 S.C. 275, 281-282, 523 S.E.2d 173, 176 (S.C.

1999)
Counsel for appellant argued that severance was required in order to protect

appellant’s specifie (rial right to last argument if he presented no evidence or witnesses,




Counsel further argued thal severance was warranted where prejudicial evidence was
admissible against his co-defendant but inadmissible against appellant. (R. pp. 179-189).
Counsel for appellant indicated that appellant would be prejudiced by a joint trial should
Bantan and his counsel approach the case antagonistically by- accusing appellant of the
crime. Counsel’s severance motionwaé denied; however, the arguments of Bantan’s
counse! fully validated counsel’s concern that appellant could not be tried fairly-in a joint
trial. The joint trial rcsulied in appellant’s losing his right to be presumed innocent and
his right to a fair trial because appellant was forced to defend himself against the
proseculidn and agains! his co-defendant.

Counsel for Bantan argued in closing: “Let’s talk a little bit about, as I see it, the
key points that the prosecution madg against Mr. Spears. What do they have against Mr.
Spears? 1 submit >lo y(;t-x'lhey‘ve got a confession, they’ve got a gun, and they’ve got
identification from someone whc; pre\"iously knew him. Knew his family, had seen him
at the church events, sporting events, had been around him, had knowledge prior
know]ed-gc .of him.” (R. p,‘973; lines 7;14). Bantan’s counsel then compared and
contrasted the State’s case ggainst Bantan with the case against appellant. ‘Counse'l
pointeﬁ out that Bantan did not confess as, in his opi‘nion, did appellant. Counsel for
Bantan further argued lhzﬁ there was ‘no gun anywhere whvich couid be4 put in Bantan’s
hand. (R. p. 973). |

Counsel for Bantén continued his argument b& l’écusing on appellant’s supposed
confessién. Counsel for Bantan urged the jury lo credit the testimony of the State’s
_ wilﬁess, Taneesha Adams, and to belvieve hér ieslinmny against appellan'l. - Counsel for

Bantan noted that Taneesha Adams knew appellant. Counsel argued, “Matter of fact,
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apparently at one point they had a relationship. That was over, but they were, they still
kept in contact. He calls her, by her testimony, that day and says I robbed the Wagon

Wheel. Not we robbed the Wagon Wheel. Not Titus and [ robbed the Wagon Wheel.

The only confession we have, ladies and gentlemen, is from Taneesha Adams saying that

Mr. Spears told her | robbed‘ the Wagon Wheel.” (R. p. 974). Counsel for Bantan further
|

argued that appellahl was “in his bedroom, attempting to flee” at the time of his arrest.
(R. p. 974, lines 18-19).
* Bantan’s counsel further argued that appellant was known to Ms. Rivers while she

had never seen Bantan before. (R. p. 973). The result of Bantan’s counsel’s argument

was that this appellant was forced by the judge’s denial oF severance to face the

accusations of the prosecution and of his co-defendant. Appellant was denied the specific

right to a fair trial during which he was presumed innocent by the judge’s erroneous

denial of severance.

IL The trial judge erred in denying appellant’s motion to suppress made on the grounds

that the warrantless search was conducted in violation of the wairant statute and
without valid consent.

Al the outset of trial, counsel for the co-defendant, Bantan, moved to suppress
evidence seized from a trailer located on Charlotte Circle in the city and county of

Orangeburg. Counsel argued that a search warrant was improperly issued to a Calhoun

County officer, without jurisdiction to execute, in violation of the warrant stamte S.C.
| o
Code Ann. Section 17-13-140. (R. pp. 40-43). Counsel for appellant joined in the motion

(o suppress the evidence produced as the result of the search as violative of the United

States and South Carolina Constitutions’ bar 1o unreasonable search and seizure,




Officer Todd Wil]jams testificd that on November 6, 2006, hc met other
Orangeburg County officers and - Calhoun Countyi officers at the hospital where
appellant’s girlfriend had indicated that he could be found and then proceeded to a trailer
on Charlotte Circle. Officer Williams testified that they were looking for two individuals
involved in an armed robbery of Bells Bait and Tackle Shop a/k/a the Wagon Wheel. (R.
p. 46). Williams testified that he attempted to get Mr. Bantan to sign a consent to search
his trailer. He testified that Bantan verbally consented to a search but that he refused to
sign anything. (R. p. 49). Officer Williams testified and he noted on the unsigned
consent form that Bantan said, “I don’t care if you search but I'm not signing anything.”
(R. p. 50).

The prosecution testimony indicated that pursﬁam to Bantan’s verbal consent,

officers conducted a search of his home and found items which they believed were

" consistent with the armed robbery. However, the officer testified that at that point,

Bantan withdrew his consent. Officer Williams testified that upon Bantan withdrawing
his consent for the search, “We held what we had and got a search warrant.” (R. p. 51).

A search warrant was sought by affiant; Calhoun Ct;unty Officer Golden. The
search warrant was issued by an Orangeburg magistrate and execured at Charlotte Circle
on November 6, 2006. (R. p. 55). Officer Golden testified that when he was at the crime
scene, he heard someone say that one of the robbers could have been from New York. (R.
p. 82, line 21-p. 83, line 1). -He testified that he thought that the person referenced could
be appellant, Phillip Spears. (R. p. 83, lines 2-3). Golden téstiﬁed that, therefore, he
proeeeded (o the home of appellant’s girlfriend, Taneesha Adams. (R. p. 83, line 20-p.

84, line 1). Golden testified that Taneesha informed him that appellant, her boyfriend,

10
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“(R. p. 89).

had confessed to her that he had robbed the Wagon Wheel. (R. p. 85, lines 1-4).
Taneesha informed Golden |(hat she had seen appellant at Bantan’s frailer. Taneesha’s

brother helpfully volunteered (o escort the authorities to the trailer on Charlotte Circle.

Golden testified that when he went to the trailer on Charlotte Circle, he first spoke

to Anna Amanda. Golden Festiﬁed that Amanda consented to his entry into the trailer,

Golden testified that when he entered the trailer, he saw Bantan and ordered him to walk

backwards toward him, The officer testified that he had Bantan go down on his knees

with his hands up. (R. p. 87). At that point, Golden testified that Officer Murphree

detained Bantan. Golden testified that Bantan gave the officers consent to search and that

they proceeded to search the bedroom. However, Golden testified that afier the officers

had discovered evidence consistent with the robbery, Bantan withdrew his consent.

Golden testified thal Bantan withdrew consent when the officers were several

minutes into the search of the bedroom. However, he agreed that, prior to trial, he had

- informed defense counse! that Bantan withdrew his consent almost immediately, while

officers were still in the hall and prior to the discovery of any relevant cvidence. (R. p.
124). Although prior lo- trial Golden hadvindicated that no relevant evidence was
discovered during the brief “consent period,” at trial, he admitted that numerous items
believed consistent with the robbery were discovered and seized pursuant (o Bantan’s
consent. In fact, these items were listed and identified by Golden in his application for
the search warrant. (Supp. App. pp. 10-13) The trial judge erred in refusing 10 suppress

the evidence found as the result of the search of the trailer at Charlotte Circle on the

11




grounds that the search was not authorized by valid consent and not authorized by a valid
search warrant under the statute.

* First, the supposed consent was plainly not given voluntarily. Ms. Amanda, who
supposedly consented to the officers’ entry is p'rofoundly mentally challenged and the
officers made no inquiry as to whether-she was authorized to consent to their entry.
Further, Bantan was confronted by armed officers, forced- to kneel with his hands in the
air, and then handcuffed behind his back. Officer Golden testified that at-some point the
handcuffs were removed from Bantan. However, he agreed that he had told defense
counsel that the cuffs were only removed after Bantan gave consent o search. (R.. p.
124). Counsel argued, “And only when he gives the consent to search do they take the
handcufTs off. ‘I think clearly that that isboefcion.”: (R. p.294). Counsel argued that the
use of l'landcuffs and intimidation overcame Bantan’s v&ill SO:lhal any consent {0 search
was coerced and not voluntary.

The trial judge responded, “So, I’ve got two police officers telling me that they
had him in handcuffs until he gave consent to search.” (R. p. 295, lines 1-2). The trial
jﬁdgc noted that she found convincing the testimony indicating that the officers were

searching the bedroom while Bantan was lying on the sofa in bandcuffs. (R. p. 295, lines

3-6). The trial judge further observed that the officers had said that they had their guns

drawn when the consent was obtained. The trial judge obseﬁed, “The police officers told
me they [guns] were out. . . .” (R. p. 295). The judge noied, “They had the children
come out. She iook thé children out and so, and she talks about the fact that when they
came in, she was oul. And both police officers told me . . : that you know they had guns

drawn.” (R. p. 296).

12
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The trial judge observed, “Here’s what concerns me. Based on what police

officers have told me, we’re in a2 small mobile home. Based on their testimony,. both
officers had their guns drawn. They order hiin to back out and down the hall. He’s not
the person they think they are looking for. When he comes down the hall with his hands

up,. they tell him to kneel. 'Their guns are drawn. Keep his hands up. He apparently

complies. They handcuff him, they put him on the sofa and they are both there. And in

accordance with what Officer Williams tells me and then - - I must say there were three

stories told by Officer Golden that I counted. There may be more, but | certainly counted

three. But certainly afier lh‘ose three stories, he does tell us that he shared with counsel

1
for the defense that he, Officer Golden, told them that the handcuffs remained on Mr.

Bantan until consent to search was obtained. 1 think that’s pretty strong case of

coercion.” (R. p. 299, line 19-p. 299, line 10).

The trial judge correctly found, “They told him to kneel with his hands over his

head. They put handcuffs 0111 him and they held him just that way until he gave consent.

And taking the evidence in its totality, there’s no question in my mind that that's how that
happened despite other stori‘es by one of the officers 'who testified. And when he was,
when he granted consent to search, they took his handcuffs off. So, I-don’t think that’s
consent. I think they overcame his will in regards to that search. So, I don’t think that
that search was consensual.” (R. p. 465).

.However, the trial jludge further found that the search was rehabilitated and
validated by the search warrant which the officers eventually obtained on the strength of

the evidence discovered pursuant to the supposed consent. This ruling was error. Where

the officers rifled through Mr. Bantan’s belongings without a warrant while he was held

13




in handcuffs at gunpoint, the evidence discovered should have been excluded at trial.
The trial judge erroneously accepted the State’s argument that the evidence was properly
discovered and seized pursuant to-a validly obtained search warrant and appellant wes
prejudiced by the error. |

The judge asked what the defense position would be if she ruled that there was no
valid consent. Counsel responded, mdxcatmg that such a ﬁndmg would justify the
granting of the defense motion to suppress all evidence found or obtained directly during
that involuntary consent period. (R. p. 300, lines 4-9). Counsel further argued that the
evidence obtained during the consent period was used to obtaih the ‘sea'rch warrant.
Counsel argucd “We move to suppress first the evidence that was o.btained from during

lhe consent period. And that we would want to attack the search warrant and say it’s

mvahd because the items lhat have been - - the search warrant was 1mproperly obtamed »

(R. p. 300, lines 10 19) The Judge asked o review the search warrant affidavit. The
State agreed that the items d1scovered and/or seized pursuant 1o coerclon/”consent
mcluded the Bi-Lo recelpt Tlmber]and boots, B.D.U. pants, and money. R. p. 301)
However, the State argued that “al least the Bi-Lo receipt,” should still be adn11551ble
under a theory of inevitable dlscovery. R.p. 302). |

The State s witnesses had testified that the robbers took a large amount of change
from the store and, funher that a large amount of change was tumed into a CoinStar and
that the CoinStar receipt was converted into cash at BI-LO The ofﬁcers who conducted
the search testified that a recelpt from Bi-Lo reflecting a CoinStar transaction was found
during the search of the trailer at Charlotte Circle. (R. pp- 460-461). The State argued

that once the officers had seen the Bi-Lo receipt, whether they seized it at that time or

14
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not, it would inevitably have

argued,

been seized pursuant to the search warrant, The prosecutor

They chose to take it at that point, thinking it was'

taken during
couldn’t righ
because const
notice of this
warrant there
- recovered tha
it’s the state’
from the vali
that receipl.

(R. p. 302). However, as

consent 1o search period incl

swear oul the affidavit. On
One of those items is the [Bi

and all other evidence disc

which the judge found violat

searches and seizures. Like
reliance on the illegally obtai

The trial judge ruled:

given gives rise to probable

Houser was appropriately i
porlioh of the warrant affi

affidavit contained sufficient

0

ssued.”

the consent. The court believes that they
tfully take it during that consent period
ent wasn’t legally given, they’ve still taking

And when they come back with the search
’s no reason to believe they couldn’t have
item afler having a. valid scarch warrant. So,

s theory all the evidence comes in anyway

d search warrant and incvitable discovery of

[ 3

defense counsel argued, “The evidence taken during' the
uded the Bi-Lo receipt. After they take the receipt, they then
the affidavit, it lists evidence consistent with the robbery.

Lo] receipt.” (R. pp. 263-267). The discovery of the receipt

;'ered at the trailer was accomplished by an illegal search.
‘ ed the Féurth Amendmcnl’s..prohibilion oh unreasonable
wise, .t_he search warrant was improperly obtained through
ned evidence io establish pi‘obable cause. |

“I do find, lhough, that this search warrant, that the affidavit

cause. 1 do find that the search warrant issued by VJudge

(R. 465). The judge found that if she excised the

|

davit which referenced the resulis of the illegail search the

evidence to support a ﬁnding of probablé cause. (R. p. 474).

The trial judge erred in finding that the search was valid under the search warrant. The

scarch warrant was invalid, f

Despite the fact that the ¥

irst, because it was issued in violation of the warrant statute,

varrant was eventually delivered to and executed by an

is




Orangeburg County officer, the warrant to search the Charlotte Circle trailer in
Orangeburg éounly was issued to a Calhoun County officer without jurisdiction to
execule the warrant in Orangeburg county.

" The search warrant was further invalid because it was abtained on the basis of the
gvidence discovered pursuant to the egregiously coerced “conseﬁl"’ to search. The trial
judge crred in finding that the search warrant was valid despite the coerced consent to
search.” She found that the search warrant affidavit was \fal_id because there was sufficient
. evidence to support probable cause even after the reference to the items found pursuant to
consent was excised.

On appeal from a suppression hearing, the appellate court will give deference to

the circuit couri's findings but will reverse if there is clear error. State v. Brockman, 339

S.C. 57,66, 528 S.E.2d 661, 666 (2000). The appellate court may conduct its own review

of the record 1o ascertain if there is any evidence 1o support the ruling. State v. Davis, 371

S.C. 412, 415, 639 S.E.2d 457, 459 (Ct.App. 2006). l-Iere; the trial judge clearly erred in
denying the defense motions to suppress all evidence found directly and indirectly as the
result of the wafrantless, coercive, search of the trailer. The trial judge relied on the

analysis from Davis, supra, which was decided on the basis of a Franks v. Delaware, 438

U.S. 154, 98 S.CL. 2674, 57 I..Ed.2d 667 (1978) analysis. However, this analysis was not
appropriate for the facts of this case.

Franks outlined a two-part test for challenging a warrant affidavit's veracify.
Under Franks, “First; {0 mandate an evidentiary hearing, there must be ‘allegations of
deliberate falsehood or of reckless disfegard for the truth ... and those allegations must be

accompanied by an offer of proof.” ... Second, ... the court musl consider the affidavit's

16
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remaining content, with the tafﬁdavit’s false material set to one side, to determine if it is

sufficient to establish probable cause.” State v. Davis, 354 S.C. 348, 359-60, 580 S.E.2d

778, 784 (Ct.App.2003) (citing State v. Missouri, 337 8.C. 548, 524 S.E.2d 394 (1999)).

“There will be no Franks viiolal-ion if the affidavit ... still contains sufficient information
to establish probable cause.” Missouri, at 554, 524 S.E.2d at:3 97, State v. Davis, 371 S.C.
412,415-416, 639 8.E.2d 45;7, 459 (CL.App. 2006).

In Davis, the Court found, “In determining whether alleged misstatements in an
affidavit render a search wm;rénl inx;alid, the court must conduct the analysis set forth in
Franks v. Delaware, 438 Ué 154, 98 S.Ct. 2674, 57 L.Ed.2d 667 (1978).” The Court
had determined that a policie officer’s statement used to establish probable cause for a
search warrant was false a%nd that the statement had been used in the affidavit with
reckless disregard for the uj'uth. However, the Davis Court found: “[W]e believe the
unfolding circumstances dcjscribed therein, not the false statement about! a positive
identification of Craig Davi.%,, was the basis for the issuance of the search warrant, or at
least was information sufficient to justify its issuance. The Court concluded that the
officer’s [alse statement wajs only -coincidental 1o the issuance of the search warrani.
Davis, 371 S.C. a1 418, 639{iS.E.2d at 460 (Ct.App. 2006). In contrast, here, the evil was
not a false statement bui illegally discovered evidence.

Beginning in the ezirly twentieth century, the United States Supreme Court
i

declared that evidence seized in violation of the Fourth Amendment must be excluded in

federal criminal proceedingsj. Weeks v. United States, 232 U.S. 383, 34 S.Ct. 341, 58
L.Ed. 652 (1914). Later, thé Court applied the Fourth Amendment and its exclusionary

rule to the individual states as well. See Mapp v. Ohio, 367 U.S. 643, 81 S.Ct. 1684, 6
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L.Ed.2d 1081 (1961); Wolf v. Colorado, 338 U.S. 25, 69 S.Ct. 1359, 93 L.Ed. 1782
(1949). In parallel with the protection of the Fourth Amendment, the South Carolina
Constitution also provides a safeguard against unlawful searches and seizures. See S.C.
Const. art. I.-§ 10. The relationship between the two constitutions is signiﬁcaht because
“[S]La'le courts may afford more expansive rights under state constitutional provisions
than the rights which are conferred by the Federal Constitution.” State v. Easler. 327 S.C.
121, 131 n. 13,489 8.E.2d 617, 625 n. 13 (1997).

-In addition to language which mirrors the Fourth Amendment, S.C. Const. art. | §

10 contains an express protection of the right to privacy: “The right of the people to be

secure in their persons, houses, papers, and effects against unreasonable searches and

seizures and unreasonable invasions of privacy shall not be violated, ...” By articulaling a

speciﬁc_' prohibition against “unreasonable invasions of privacy,” the people of South
Carolina have indicated that searches and. seizures that do not offend the federal
Constitution may still offend the South Carolina Constitution resulting in the exclusion of
the discovered evidence. State v. Forrester, 343 S.C. 637, 643:645, 541 8.E.2d 837, 840 -
841 (2001).

The Fourth Amendment guarantees “"[t]he right of the people to be secure in their
persdns,’h01xses, papers, and effects, against unreasonable searches and seizures.” U.S.
Const. amend. V. "The Fourth Amendment does not proscribe all contact between
police and citizens, but is designed 'to prevent arbitrary and oppr:essive interference by
enforcement officials with the privacy and personal security of individuals." INS v.
Delpado, 466 U.S. 210, 215, 104 S.Ct..1758, 1762, 80 L.Ed.2d 247 (1984)- (quoting

United States v. Martinez-Fuerte, 428 U.S. 543, 554, 96 S.Ct. 3074, 3081, 49 L.Ed.2d

is
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1116 (1976)); State v. Butler 353 S.C. 383, 389, 577 S.E.2d 498, 501 (Ct.App. 2003).
The fruit of the poisonous tree doctrine holds that where evidence would not have come
to light but for the illegal actions of the police, and the evidence has been obtained by the

exploitation of that illegality, the evidence must be excluded. State v. Copeland, 321 S.C.

318, 323, 468 S.E.2d 620, 624 (1996).

* In order to remove the (aint of an illegal search, the government must establish a

break in the causal connection between the illegality and the evidence thereby obtained.

|

See State v. Greene, 330 S.C. 551, 559, 499 S.E.2d 817, 821 (CLApp. 1997). The “fruit

of the poisonous tree” doctrine holds that evidence which is prdduced by or directly
derived from an illegal search is generally inadmissible against the defendant because of

its original taint, though knowledge of facts gained independently of the original and

tainted scarch is admissible.|\Wong_Sun v. United States, 371 U.S. 471, 83 S.Ct. 407, 9

L.Ed.2d 441 (1963); In-re Jeremiah W 361 S.C. 620, 624, 606 S.E.2d 766, 768 (S.C.

2004).

Probable cause generally exists “where the known facts and circumstances are

evidence of a crime will be found.”” United States v. Hodge, 354 F.3d 305, 309 (4th Cir.

sufficient to warrant a man of reasonable prudence in the beliel that contraband or

2004). Here, the trial judge erred as a matter of law in resolving the illegality of the
coerced search by excising the portion of the search ;.varrant affidavit which relied on the
illegal search and by then finding that the remainder of the affidavit provided sufficient
probable cause. To the contrary, the probalive evidence cited by affidavit consisted: of
the evidence found during the illegal search. Once the reference to that evidence is

excised, the affidavit relics almost exclusively on statements as to eyewitness
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identification of the defendants. Appellant would argue that the trial judge erred in

finding the search warrant valid despite the fact that the affidavit relied on illegally

obtained evidence. The judgé’s ruling was particularly erroneous in light of the fact that
the eyewitness identifications otherwise relied upon were the unreliable resuit of
sﬁggeslion. See Issue [V, Given the questionable value of the eyewitness identifications,
the judge erred in finding that the warrant affidavit sufficiently established probable
cause lo search without reliance upon the illegally discovered evidence. While the
affidavit’s indication that the defendants had been identified- as the culprits, once the
evidence from the trailer is excised, nothing remains to suggest that evidence would be
found from a search of the trailer on Charlotte Circle. The evidence illegally discovered
in the trailer was the prosecution’s probative link to the trailer. In the absence of any
reference (o the séarch of the trailer or the evidence -discovered, the search warrant
affidavit failed to estasiish probable cause to search the trailer.

III.  The trial judge erred -in denying appellant’s motion to suppress testimony and
evidence of the gun found in the room where he was taken into custody.

Counsel for appellant moved (o suppress evidence that a gun was found in the

room in which he was arrested. Counsel argued: “My motion on the gun is that there was

a gun when my client was arrested in North Carolina. There was a gun found under a bed

in the bedroom where my client was arrested. The State has brought the gun back and i;
implying or the assumption thal they intended to say that this is the gun that was used
during the robbery. My client was not ;xrrested until the 9 which is three days after.” (R.
p. 307). Counsel argued ihal entry of the gun wquld be an attempt by the State to suggest
that the gun seized was the gun used in the armed robbery despite the fact thal the gun

seized belonged to Kim Cherry and despite the fact that the gun seized three days after
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\

the robbery did not match the descriptionslof the robber’s gun. -Counsel argued that entry
of the gun in evidence would provide no probative evidence and that the obvious. and
unfairly prejudicial effect of the gun evidence would outweigh any negligible probative
value. (R. p. 307-308).

The State responded by arguing. that the gun found matched the general
descﬁptiOn of the gun used by the armed robber. (R. p. 309). . The assistant solicitor

argued, . . . [A]ny question as to whether or not that’s his gun, and I have questions as to

whether or not that’s his gun, goes to the weight more so than abdmissibility.” (R. p. 309,
lines 5-1 1). The State further argued that the gun was relevant because an inference
“could be made that that’s the gun used in the robbery.” (R. p. 309, lines 20-23). Counsel
for appellant argued to the contrary that, given Kim Cherry’s statement indicating thar the

|

gun belonged to her, given the absence of testimony connecting the gun to the robbery or
to appellant, and given that the gun did not match the descriplion_ of the armed robber’s
gun, entry of the gun in evidence would serve only to require and encourage the jury to
speculate to the prejudice of appcllaﬁt. (R p.. 311). | |

Counsel pointed out| that the gun found under the matiress in a bed at Kim

Cherry's house in North Carolina where appellant was found and taken into custody did

not match the déscription of the armed robber’s gun. Cbunsel poiﬁled out that the
witnesses had reported that the robBer’s gun was a siiver gun with black trim whereas
Kin‘fCherry’s gun Was the opposile',ii.e., a black gun with silver tﬁin. Counselrargued,
“If you iook at the gun, the gun is a black gun. Tt doesn’t match the deécription. oIt

requires- the jury to speculate and the jury is not allowed to speculate.” (R. p- 311, lines

12-16).
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The State argued that the gun was found in the bedroom where the State presumed
appellant was staying; however,. there was no teslimony that appellant was staying with
Kim and no indication that he was staying in that room. Actuall).', the trial judge found
that the fact that appellant was found in the room where the gun was located was of
minimal probative value, She indicated that to allow the State to admit the gun in
evidence because it was found in the room with appellant would unfairly allow the State
to give the jury a sense that this is a dangerous person versus that this is the weapon
involved. (R. p. 310). However, the judge was more impressed with the State’s argument
that the semi-automatic matched the general descriptioﬁ of the robber’s weapon.

The trial judge indicated; “I mean, 1 don’t know that the fact he has a gun when he
is found in and of itself is relevant to these issues. But 1 do think when you tie that back
to the fact that it, the gun, matches the general description, that’s an entirely different
situation.” (R. p. '31-0, lines 13-18). However, defensc counse! pointed out, “There were
no fingerprints found. There was shells iz the gun; there was no ballistics done. There is
nothing else connecting my client to that gun at all, as well as I think the testifmony is
that the young lady stated that that’s her gun.” (R. p. 313).

The judge initiatly ruled, “I"'m not going to exclude it at this juncture. [ think,
based upon what [’ve heard, there is sufficient evidence if it all comes ‘to fruition that the
state will be able to establish a foundation and it is relevant and I would allow it. So, I
won’t exclude it with a motion to suppress and a motion in limine. If that changes during
the time of trial, let me know. In other words, if they can’t lay the foundation then it isn’t

going to come in.” (R. p. 313; 316).
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SLED agent Donald Johnson testified on proffer that authorities traced a number
from the cell phone left at the robbery and found that it.-was Kim Cherry’s telephone
number in North Carolina. (R. p. 319). He tesliﬁed_lhar'he proceeded to Ms. Cherry’s
residence and that she let him in and agreed 1o speak with him. (Tr. p. 317-319). Agent
Johnsoq testified that Ms. Cherry was graciousﬂgnc_i that she “readily” gave consent for

hint to enter her home. (R. p. 322).- Agent Johnson testified that Ms. Cherry told him that

appellant-was in the bedroom and that when he asked her if there was a weapon in the

room she indicated that lhere‘ was a gun in the room, that it was her gun, and that it was in

the bed. The agent testified that Ms. Cherry indicated that the gun belonged to her and he
confirmed that, after he had taken custody-of the gun, “She said it was hers.” (R. p. 321,
lines 16-18). -

Agent Johnson agreed that the gun was under the mattress, that appellant was
standing on the other side‘of the window, and that the window was between appellant and
the bed. (R. p. 325). After the proffer of Johnson’s testimony, the judge ruled, “I think it

goes to the weight rather than the admissibility, and T would deny your motion to

suppress it in limine.” (R. p; 332). This ruling was error:. Despite indicating that if the

State was unable to establish a foundation the evidence would be kept out, the trial judge
nevertheless admitted the evidence despite the Staie’s abject [ailure to establish a
foundation for admission.

Rivers testified that the first robber had a black gun. She testified, “I didn’t really
see his gun because at the time he’s jumping the counter. But 1 could - - I'm not big on

guns, but when the gun was pointed at me, it was a black gun. It was trimmed with silver

23




on top of it, but verbatim, perfectly, no.” (R. p. 351, line 20-p, 352, line [). Rivers
testified that she could. not offer testihlony about the gun *for sure.” (R, p. 353).

Evidence is relevant if it has a direct bearing upon and tends to establish or make

more or less probable the matter in controversy. Rule 401, SCRE; Siate v. Alexander, 303
S.C. 377; 401 S.E.2d 146 (1991). Although evidence is relevant, it rhay be excluded if

the danger of unfair prejudice substantially outweighs its probative value. Rule 403,

SCRE; Stal_e v. Alexander, supra. Here, the evidence indicating that the officers found a
gun under thc; mattress was wholly irrelevant where the State was unable to establish ihat
the gun was owned or possessed by appellant and. also unable o establish any connection
between the gun and the crime charged.

| The uncontroverted evidence established that the gun belonged to Kim Cherry
and not to appellant. There was no testimony connecting appellant to that gun other than
the fact that he was presen! in the room when the gun was discovered under the matiress.

No witness testified that the gun was the gun used by the robber at the Wagon Wheel. In
fact, the descriptions of the robbery gun did not match Ms. Cherry’s gun.. The trial judge
erred as a matter of law in failing to delermiﬁe that the unfairly prejudicial effect of
admitting the gun found under Kim Cherry’s mattress in cvidence substantially
outweighed the negligible probative value.

IV.  The trial judge erred in denying the defense motion to suppress the identifications of
Bantan and appellant’s motions (o suppress the trial testimony identifying him as the
~ robber where the identification procedures were unduly suggsstive leading 10 a
reasonable chance of misidentification.
The decision to admit an eyewitness identification is in the trial judge's discretion

and will not be disturbed on appeal absent an abuse of that discretion, or the commission of

prejudicial legal error. State v. Govan, 372 S.C. 552, 643 S.E.2d 92, 94 (CL.App. 2007). The
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in-court identification of an accused is inadmissible 'if a suggestive out-of-court

identification procedure created ‘a significanily substantial likelihood of irreparable

misidentification. State v. Brown, 356 S.C. 496, 502, 589 S.E.2d 781, 784 (Ct.App.2003).

The United States Supreme

admissibility of an identifica

Court has developed a two-prong inquiry to determine the

tion. First, a court must ascertain whether the identification

process was unduly suggestive. “The court must next decide whether any out-of-court

identification was nevertﬁeless so reliable that no substantial likelihood ' of

misidentification existed ...
consider the sccond questio
misidentification.” Brown, a
Bigpgers, 409 U.S. 188, 93 S.(

The following faclo

circumstances as to whether

to view the criminal at the

Only -if [the procedure] was suggestive need the court
1-whether there was a substantial likelihood of irreparable
t 503, 589 S.E.2d at 784 (citations omitted); See Neil .v.
Ct,.375, 34 L.Ed.2d 401 (1972).

rs are to be considered in evaluating .the lotality of the
an identification-is admissible: the opportunity of the witness

time of the crime; the witness's degree of atlention; the

accuracy of the ‘witness's prior description of the criminal; the level of certainty

demonstrated by the witnes

s at the confrontation; and the length of time between the

crime and the confrontation. State v. Moore, 343 S.C. 282, 540 S.E.2d 445 (Ct.App.

2000).

Here, Ms. Rivers and Mr Bourgeoxs had little opporlumly to view the robbers

because they were told not to Iook al them and lhey were on the floor wnth lhe:r heads

down during the robbery.

\
r
hile the witnesses were likely highly attentive due to the

d'mgerous situation, again, they were threatened and mstructed not to look at the robbers.

R p 496) The witnesses’ descriptions of the robbers dlffered from each other and from
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appellant’s actual appearance. - Therefore, under the totality of circumstances, both the
oLn-of- court and in-court identifications of Ms. Rivers and Mr. Bourgeois should have
been excluded as the unreliable product of an undul y suggestive identification procedure.

Here, the trial court erred in denying appellant’s molions to suppress the photo line-
up identifications shown to Rivers as unduly suggestive and unreliable and the resulting in-
court identification as tainted by the prior suggestive identification procedure. Appellant

was deprived of due process of law through identification -procedures thal were

unnecessarily -suggestive and conducive o irreparaBle mistaken identification. Brown,
supra. The particular procedure followed by the officers in presenting the line-ups rendered
the result of Rivers® identification unreliable given that the witness was shown two photo
line-ups in which two of the individuals pictured appeared in both photo arrays. The
identification provided by Mr. Bourgeois was rendered unréliable by a pre-trial
confrontation during which the victim observed appellant in custody as he was brought in
to a hearing scheduled in the Wagon Wheel armed robbery case.

a. - Identification provided by Ms. Rivers:

Natasha Rivers worked at Bell’s Wagon Wheel bait shop/convenience staore. She:

testified that at ten o’clock on the morning of November 6, 2006, a male came in and was
“casing the store.” She testified that he was walkiné, back and forth, making the front
door ding, and that he then jumped over the counter, Rivers lestified, “He’s basically
pushing me out the way, and I noticing what’s going on and when I ook up, there’s
another man standing in frc:mt of me with a ski mask pointing a gun, telling me o get
down on the floor. So, during this time, I’'m reaching for my two year old son at the time.

1I’m getting him out of the way and he, the first male that jumped the counter which I now
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know was Mr. Phillip Spears, is bringing Mr. Bourgeois, Mr. Williams and Mr. Prezazie

back in the store.” (R. p. 341). .
|

Rivers: testified thal when the first robber entered the store, she was about twenty

|

~ lo twenty five feet away from him. (R. p. 341). Rivers testified, “When he came in the

store, he had on a ball cap that was pulled down to this eye level. I mean, it-you didn’t

really get in his face, you couldn’t really see his face. 1t was just a dark ball cap.” (R. p.

343, lines 21-24). She testified, “When he jumped the counter, he like blew. right past
me. . . During the time he was blowing past me, I looked at his face and recognized who

he was.. | didn’t know him personally, but 1 recognized him from the neighborhood.” (R.

p. 345 lines 2-4). Rivers testified, “When - - afler he jumped the counter and I saw his

face, and then when 1 was laying on my kids, it really registered and T started back, I

started thinking back how I knew him. And that’s when it registered 10 me.” (R. p. 346,

lines 12-15). | ‘

Rivers testified that.ttlle robbery could not have taken more than ten minutes, start

to finish, (R. p. 366). She testified that she was afraid for herself and her children during

the robbery. Riwvers lesliﬁeJ that she only looked up at the robbers three or four times,

when she was asked a question. (R. p. 367). Rivers described the first armed robber:
““He was kind of a fair skinned black male, with, you could say, bad acne or blackheads,
black pimples on his face. . . He had like braids hanging out the back. He had on a dark

ball cap that was pulled dow? to eye level. Which if you didn’t wasn’t really up on him,

couldn’t really see who he was. ces H_e had like a small,blemi_sh mustache that was barcly

tike, two days of not shaving it though. He had on a grey hoodie and faded blue jeans.”
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(R. p. 345). Rivers agreed that all she could see of the first robber’s face was from his

chin to his eyes. (R. p. 377).

Counsel for appellant further argued that the Rivers identification of appellant
was likely the result of the fact that appellant’s name was broadcast at the crime scenc as
a possible suspect. Counsel argued, “One of the other keys is that the officer who - - the
lead investigator who testified yesterday before the court, he testified that someﬁody
mentioned someone from New York, and then he said “Phillip [Spears]’ at the écene prior
lo the identification, not knowing exactly where Ms. Rivers, Ms, Natasha Rivers [was].
(R. p. 418).. Officer Golden had testified, “I can’t recall the gentleman’s name, ma’am.
When we were trying to gel the infonnétiqn so we could set up a perimeter, help the

bloodhound team, one of the gentlemen said 1 believe this - - one of the suspects was

. from New York. And that later that Ms. Natasha could identify one of the suspects

because she had went to school with him somewhere down in Gilman, high school. And
that’s when | said, ‘Could it be Phillip Spears?’ And 1 believe the-gentleman said could
have been, that nature.” (R, p. 103). Officer Golden agreed that from that point on, from
the time he announced appellant’s name as a possible suspect, the investigation focused

on appellant. Golden testified that he did not know where the witnesses were at the time

" he referenced appellant as a possible suspect from New York; he testified that he did not

know how loudly he had said appellant’s name and that he did not know if the victim
witnesses overheard his statement, (R.pp. 132-133).

Counsel for appellant argued: “He said Phillip Spears, I’m sorry, but that he says
Phillip Spears. He said it out loud enough for it to have been overheard. He does not

know if Ms. Rivers heard or anything of that nature.” (R. p. 418-419). Counsel argued
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that, particularly because the officer said appellant’s name aloud ‘as a possible suspect
from New York, the totality of the circumstances made this a very suggestive

identification.

Rivers testified that she did not know appellant personally. However, she testified

that she knew of appellant and that she knew of him because he was related to Pastor

Mood and because she had seen him when he, along with his family, attended the high
|
school basketball games in which she had played. (R. p. 347). However, Rivers testified

that she had last seen appellant a year or so before she graduated from high school in

2002, Therefore, she last saw appellant some five years prior to the robbery. (R. p. 546).

The totality of the circumstances suggests that River’s identification of appellant was

El

most likely a misidentificatio

Rivers testified that the afternoon after the robbery, shé met Officer Cal‘cwrigh’; at
another bait and tackle storc on Highway 33. Rivers testified that when the officer
showed her a photo line-up of possible suspects, “I immediately pointed to Mr. Spears.”
1t is reasonably likely that Rivers'was pointing not at a face she recognized as the robber,
but at a face she recognized and which resembled the robber. Rivers testified that there
was no doubt in her mind that the robber was appellant. (R. p. 355). Léter, Rivers went

to the sheriff’s department in an effort to identify the second robber. She testified that

she looked at a photo line up presenied on a computer screen and she pointed to co-.
defendant Bantan as the second man. Rivers testified that she later saw Bantan being
unloaded from the transport with the other prisoners for the bond hearing. - She testified

that in the interim, she had seen a newspaper report which included a picture of Bantan.
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However, she testified that the newspaper picture did not alter or sway her identification.
(R. p. 361).

Rivers agreéd that she gave a police stalement soon after the incident. She further
agreed that that statement was lacking most of the particulars she had included in her
lestimony at trial. Rivers® statement clid not indicate that the robber jumped over the
counter, did not indicate that the robber went 1o the back to collect the w?rkers who were
in the back, and did not include a detailed description of the robbers. (R. pp. 375-376).
The trial judge found that Rivers did give a description of the robber. However, the judge
referenced'only Rivers’ indication that the robber had his cap bulled down 5o that his
forehead was hidden. Othenwise, in recalling the supposed description, the judge could
point only to Rivers’ stalements as to her inner processes. (R. p. -421, line 17-p. 422, line
7.

The judge noted that Rivers testified as to her struggle to observe the robbcr and

to remember where she had seen him and that-she was able 10 recall only that she had

seen him in the ncighborhood. “That she did not know who hc was, that she did

recognize him although she did not know his name.” (R. p. 422, lines 6-8). lowever, the

trial judge erred in. failing fo take inlo account how easily Ms. Rivers’ vague familiarity

and feeling that she knew the robber from somewhere may reasonably have been
converted to certainty that the robber was appellant when she heard him mentioned as a
possible suspect by Officer Golden and by an anonymous black man in the crowd
gathered around the Wagon Wheel after the robbery. Assuming that the actual robber
was someone who mel appellant’s general description, i.e., a black man with bad skin

wearing dark clothes, it is reasonably likely that Ms. Rivers, as she pondered where she
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knew the robber from, unintentionally and unknowingly combined her vague familiarity

with appellant’s general appearance as someone she knew from the neighborhood with

the overheard statements indicating that one of the robbers was from New York and that

the robber was po;sibly -Philip Spears so that her vague familiarity became an
unwarranted but unshakeable conviction that the robber was the guy from the
neighborhood who. was from New York and related to the pastor and who had come to
her basketball games many years before.

An in-court identification of an accused is inadnaissii)]e if a suggestive out-of-
court identification procedure created “a very substantial likelihood of irreparable
misidentification.” Manson v. Brathwaite, 432 U.S. 98, 97 S.Ct. 2243, 53 L.Ed.2d 140
(1977) (quoting Simmons v. United States, 390 U.S. 377, 88 S.Ct. 967, 19 L.Ed.2d 1247.
(1968)); State v. Stewart, 275 S.C. 44-7-, 272 S.E.2d 628 (1980); State v. Tisdale, 338 S.C.
607, 611-612, 527 S.E.2d 389, 392 (Ct.App.,2000). Here, as defense counsel argued, this

was a bad identification due to an unduly suggestive identification procedure. Counsel

argued that the display of the photo line-ups was suggestive in that, while it is standard
procedure to include six photographs in a photo line-up, in this case, because of duplicate
photos appearing in both line-ups shown to Rivers, there were only three new photos,in

each line-up for her to choose from. Counsel rightly argued that, as a result, each of the

‘accused actually had a one

identified as a suspect. (R. p.
Defense counsel argy
and that there was a rea

circumstances. Counsel poir

in four chance rather than a one in six chance of being
416, line 13-p. 417, line 1).

ed that the identification procedure was unduly suggestive
| chance of misidentification from the totality of the

ited out that Rivers had agreed that she could only see from
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the robber’s chin to his eyes and that she was not able to clearly see his face. (R. p. 417).
Counsel argued that the time for observation was relatively short, approximately ten
minutes, and that Rivers was looking down most of the time. Counsel further argued that

Rivers was frightened and focusing on the safety of her children. (R. p. 420). Counsel

pointed out that Rivers’ description did not match appellant perfectly as was suggested by |

the State. (R. p. 421).

Counsel far appellant’s motion to.suppress any in-court identification as tainied
by the unduly suggestive identification procedurc was erronedusly denied. (R. p. 419).
The trial judge ;lxled:

[ do not find that it was unduly suggestive. There
were six photographs and T think certainly the description
' that was given by the victim to the robbery was, I certainly
think it was reliable. 1 don’t think the lineup was unduly
suggestive. And she did give a description. She described
in substantial detail that his face was not covered, that his
forehead was covered. She talked about her ability to
observe him and that she was able as she was on the scene

" as these events were unfolding that she was struggling to
remember where she had seen him and she was able lo
ascertain that she had seen him in the neighborhood. That
she didn’t know who he was, that she did recognize him
although she did not know his name.

And shortly thereafter, within a mater of hours, the
Tineup was shown to her. And 1 took her testimony to mean
that not that she ignored the other photographs. That she
was just very clear and very certain when she saw Mr,
Spears’ photograph that that was Mr. Spears. In fact, the
person that she recognized.

So | do not find that the lineup was unduly
suggestive and I do find that there is - - certainly I don’t
believe that there was any substantial likelihood of
misidentification in the out of court identification.

(R. p. 421, line 18-p. 422, line 17). However, an examination of the supposed description

given by Rivers, as recounted by the trial judge, reveals that the judge found that Rivers
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gave a reliable, detailed, description because she confirmed that she could only see the
robber’s face from his chin to his eyes because his forehead was covered by a cap pulled

down over his face. These are the “descriplive” terms referenced by the judge.'

Otherwise, the judge found-that Rivers gave a reliable description because she described
her struggle to view the robber from her vantage on the floor and her inner struggle to
recall where she had seen that man before. Such struggles ahd musings.do not constitute
a description, In the end, Rivers actual desuibti_on of the robber was very general, i.e.,

the robber was a black man, dressed in black, with bad skin and nappy hair. (R. p. 742,

lines 8-10).

The trial judge simila‘lrly ruledh that River’s identification of Bantan was properly
admitted before the jury. The judge found that .idellliﬁcation procedure of Bantan was
likewise not unduly suggestive.v However, Rivers had te;s‘tiﬁed that she sa\\" Bantan ai the
courthouse as hé was brougrt to court,.along with other prisdners, for a;bond hearing.
The judge observed, “Obvioﬁsiy she knew that those individuals were lhe;e for a criminal
court proceeding and, lhercf"‘ore, certainly Suggestive in that he is amongst a number of
individuals.” (R. p 424, Ijines 1-8). -Ho.\_vever, the A judge erred in approviﬁg the
identifications despite herself; noting thaf the proceedings were somewhat s_uggestive.

Appellant wés prejuéliqed and his right 1o due process violaled by the judge’s
finding that Rivéf’s idénliﬁdationé.of the defendants wés not the product of suggestive
out-of-court identification p}rocedures which created “a very. substantial lil;elilmood of

irreparable misidentification.”
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b. [dentification provided by Mr. Bourgeois:

Counsel for appellant further objécted to the identification testimony of the store
owner, Mr. Bourgeois. Counsel argued that while the owner was not shown a pholo line-
up, his in-court identifications of Eanlan and appellant were unreliable as the result of
Mr. Bourgeois’ seeing Bantan’s picture in the newspaper report of the robbery and as the
result of his seeing appellant being brought in by officers for a hearing scheduled in the
armed robbery case. (R. p. 454; line 11-p. 455, line 3).

Mr. Bourgeois testified that two or three days after the robbery, when he saw
Bantan’s picture in the newspaper accompanying a report of the armed robbery of the
Wagon Wheel, he “knew that he was one of them.” (R. p. 437, lines 19-25). In April
2007, Mr. Bourgeois was notified that a bond hearing would be held for those accused of
the armed robbery. Accordingly, Mr. Bourgcois testified that at the.appoi'xlfed-tixlle, he
went to the magistrate’s office for the hearing. Mr. Bourgeoi; testified: “While 1 was
sitting there waiting with a paper, I looked up and he [appellant] came in there. So, I got
to see him walk through the front door. . . And the second I seen him, I knew he was the
one that put the gun to Ln)"hea > Mr. Bourgeois testified that appellant was the only
prisoner he saw and that he was “the only one,” (R. p. 440, lines 4-8; p. 442, lines 19-22).
Mr. Bourgeois testified that appellant was the lone prisoner being éscoried by deputics
into the courtroom for a bond hearing for those the police had accused of committing the
armed robbery at the Wagon Wheel.

Officer Graham testified that he went by to notify Mr. Bourgeois of the upcoming

bond hearing for appellant.’ Graham-testified that he had no recollection of telling

¥ The witnesses and counsel variously reference the hearing held on the day Mr, Bourgois saw appetlant in
custedy as a bond hearing and as a preliminary hearing. (R. p. 445).
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appellant that Mr. Bourgeois had been unable to identify him. (R. p. 450, lines 1-4).

However, Officer Graham did recall that shortly after the armed robbery, while still on

|

the scene, Mr. Bourgeois was only able to vaguely identify people but not names and

without specifics. (R. p. 450, lines 9-13). Officer Graham was unable to explain why, if

Mr. Bourgeois was able to provide any identification whatsoever, he was not shown a
photo line-up. (R. p. 452).

Mr. Bourgeois’s identification of Bantan was the product of suggestion. Mr.

Bourgeois testified that he was present at the time of the bond hearing and that he saw

Bantan along with other prisoners being escorted by deputies at the courthouse. (R. p.

455). The trial judge observed in regards to Bantan, “It certainly is suggestive when an.

individual is going to the courthouse to a bond hearing and they know that, and they

|

know that the person is going to be there. But under the facts as this one was, 1 don’t

think it is unduly suggestive because rather than Mr. Bourgeois identifying the defendant

Mr. Bantan by virtue of him being called up to the a bond hearing, he observed Mr,

Bantan with a group of other people, a group of other African American gentlemen, as I

understand it, coming into the courthouse for a - - [ don’t know why, but he was with a
group of inmalcs, and he talks about him. That he, in a fraction of a second, was able to
pick him out. So, I’m not concerned about that. I think you've.met the burden and that
his in-court identification [of Bantan] will be allowed.” (R. p. 455, line 20-p. 456, line ).

In regard to appellant, the judgé likewise ruled that Mr. Bourgeois’ in-court
identification was reliable and admissible. Ho.wever, the judge rightly indi&tcd that

appellant’s situation was different. The judge ruled, “With regards to Mr. Spears it’s a

little bit different in that [Mr. Bourgeois}] didn’t see a photograph of him in the newspaper
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_and he is obviously going to Judge Lake for the purpose of the bond hearing.- He knows

that, and he - - he, Mr. Spears, he - - is brought into the building with law enforcement
surrounding him.” (R. p. 456, lines 17-22). However, regarding Mr. Bourgeois’
identification of appellant, the judge erred in overruling the objection to the in court
identification as being the product of an unduly suggestive pre-trial confrontation. (R. p.
458).

The trial judge’s erroneous ruling was grounded in her conclusion that Mr.
Bourgeois did not know how many individuals were having a bond hearing on the day of
appellant’s hearing. She indicated, “If there was going to be one bond hearing or fifieen
or twenty, he did not know.” (R. p. 456). .Counsel informed the judge that, in fact, the
hearing for the Wagoh Wheel armed robbery suspect was the only one béing held ‘that
day. (R. p. 457). In fact, when he was asked, “éo, if - - you didn’t know for sure that this

was going to be the hearing for Mr. Spears at that time. Is that correct?” Mr. Bourgeois

actually responded, “No.” (R. p. 440, lines 13-16). However, the judge concluded that

Mr. Bourgeois could not have known that appellant was the only accused with a hearing

scheduled that day. (R. p. 457). Counsel protested, “But he was told that he was going

 there for the prelim for my client.” (R. p. 457). The judge erred in finding: I think the

burden which hés been articulated in the State v, Ora Simmons has been met, and | will

allow the in-court identification subject to cross-examination.” (R. p. 458).
To the contrary, an identification may be so tainted by the circumstances

surrounding a witness seeing the accused at the bond hearing as to require that it be

suppressed. State v. Cash, 257 S.C. 249, 185 S.E.2d 525 (1971). In State v. Simmons,

308 S.C. 80, 417 S.E.2d 92 (1992), this Court remanded the case for an in camera
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hearing where a- witness s
identification of the suspect.

camera hearing must be held

aw a suspect at a bond hearing prior to his in-court
The Simmons Court found that in such circumstances an in

during which the burden is on the State to establish that the

in-court identification was of independent ‘origin or if it was the tainted product of the

circumstances surrounding th

Here, the trial judge

e bond hearing. -

erred in finding that the State had met its burden of

establishing that ‘the in-court identification given by Mr. Bourgeois was wholly
independent of and not tain@d by his seeing appellant, apparently the sole defendant at
the courthouse, accompanied by officers, at the time appointed for a heariﬁg featuring the
Wagon Wheel robbery defendant. The trial judge concluded that because Mr. Bourgeois
could concejvably have belicved that appellant’s presence at the courthouse, in custody,
at that time, was related 10 some other case'and unconnecled 1o the h'eéring on the Wagon
Wheel robbery, the State had met its burden of establishing that his identification was
informed solely by his observing the robber at the time of the cr?nn:e and independent of
any influence resulting from the pre-trial courthouse confrontation. There is no support
for this conclusion - - it is the result of sheer speculation on the part of the State and the

trial judge.’

The evidence established that Mr. Bourgeois was,advised by law enforcement that

a hearing for one of the Wagon Wheel robbers would be held and he attended, expecting

to see the accused robber ?‘ that hearing. As Mr. Bourgeois was waiting for the

\
proceeding 10 be held, appellant was escorted in, alone but for the surrounding police

officers. There was no evidence submitted suggesting that Mr. Bourgeois. did not put it

logether and thereafier view and identify appellant, the man he saw being brought to the
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Wagon Wheel robbery hearing in custody, as the person who robbed his store.
Convictions based on eyewitness identification at trial following a pretrial identification
will be set aside only if the identification procedure was so impermissibly suggestive as
to give rise to a very substantial likelihood of irrebarable misidentification. Simmons v.
United States, 390 U.S. 377, 88 8.Ct. 967 (1968).

. The-factors to be considered in determining the likelihood of misidentification
include the opportunity of the witness-to view the criminal at the time of the crime, the
witness's degree of attention, the accuracy of the witness's prior- description of the
criminal, the level of certainty demonstrated at the confrontation, and the time between
the crime and confrontation. State v. Stewart, 275 S.C. 447, 272 S.E.2d 628 (1980); ;S_g_w_
v, Thompson, 276 S.C. 616, 281 S.E.2d 216 (1981). Here, as noted, Mr. Bourgeois had
liule time 1o freely observe the robbers during the incident and his oppor\lunily o view
the robbers was severely hampered by his position on the floor with his head down. Mr.
Bourgeois tesliﬁea that the robber he identified as appellant had a cap-pulled down over
his face so (hat he could not fully view the robber’s face. (R. p. 429). Mr. Bourgeois
testified that whenever he tried to look up, a robber hit him on Lhe head. (R. p. 435).

Mr. Bourgeofs \-vas undér great stresé Ailrillg the robbery during which he was
threatened and :abused. The witnesses’ prior description of ihe rc;bber was general with
some inaccuracy. After the incident, Mr. Bourgeois was apparently unable to give a
deailed description: to the authorities and the descriptions that he did-give of the robbery
and the robbers were inconsistent with those provided: by the other witnesses. It is

apparent that the officers had so little conifidence in Mr. Bourgeois’ ability 1o identify the

robbers that he was never shown a photo line-up. Mr. Bourgeois’ newly reported ability
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to identify the robbers with certainty sprang into existence only after he saw the

newspaper report and picture

courthouse.

of Bantan and only afier he saw appellant in custody at the

The judge was required to determine that the State had carried its burden of

proving that the in-court identifications were of independent origin and not the tainted

product of the circumstances

surrounding Mr. Bourgeois® observing appellant in custody

at the hearing at the courthouse. The judge erred in determining that the State had carried

its burden; in fact, there was no evidence submitted to support the trial judge’s ruling that

Mr. Bourgeois® identificatio

confrontations with Bantan’s

ns were made. independently of his suggestive pre-trial

picture and the news report of the crime and with appellant

as he was brought into the courthouse by depulies for the scheduled hearing. Likewise,

the trial judge erred in ruling|that the State had.met its burden of proving that Ms. River’s

out-of-court and in-court identifications were reliable and given independently of the

unduly suggestive procedure.

|

the identifications of him and

Appellant was prejudiced by the erroneous admission of

of his co-defendant such that reversal is warranted.

V. - The trial judge erred i in denying the motion for mistrial made on the grounds that
the prosecution thness Officer Golden, had injected arbitrary and inadmissible

evidence before the j jury panel by referencing facts which unfairly prejudiced

appellant and which lh

¢ prosecution had agreed and the trial judge had ruled would

not be admitied in evxde:ncc:’7

Defense counsel moved to.suppress any mention of drugs being found in the

trailer. The judge responded
when we talked in chambers.

reference to a shotgun being

(R.p. 486). Defense counsel further moved 10 suppress any

found in the trailer. The trial judge ruled that the shotgun

was not relevant and that it would be excluded from evidence as unfairly prejudicial and

39

“And they have alrcady agreed to that in- camera - - I mean,.




lacking in probative value. The judge clearly informed counsel for the State and defense:
“Shotgun is out.” (R. p. 478, line 6). |
However, during the testimony of Officer Golden, the forbidden information was

presented before appellant’s jufy. Golden was asked by the prosecutor what evidence
was recovered from the bedroom of the trailer. Despite the judge’s pribr ruling, Golden
answered.: |

Coin receipt, Timberland boots was recovered, the dark

clothing pants, a ball cap I believe was recovered, and |

believe some cash or currency was seized at that time,

some bullets, 40 caliber, a shotgun. Plus there was some

drugs found,
(R. p. 747, lines 8-15). Defense counsel immediately objected and the jury was
dismissed. Defense counsel urged lhe‘judge to grant a mistrial in response to the
improper and unfairly prejudicial testimony. Counsel reminded the judge that she had
ruled that the shotgun would not be admitted in evidence and that the agreement with the
prosecution was that there would be no mention of drugs being found in the trailer. (R. p.
747-748). Counsel for appellant joined in the argument for mistrial. (R. p. 748). The
prosecution responded, indicating that the forbidden testimony was not intentionally
elicited from the officer and urging the judge to issue a curative instruction instead of
granting the requested migtrial. (R. p. 748).

Defense counsel argued, “I can’t see much more prejudicial than a shotgun and

drugs and clearly that was not supposed to come in, And [ believe a curative instruction

is only going to bring yet more attention to it. It can’t be wiped out.” (R. p. 748).

Counsel for appellant submitted, “As it relates to my client, Your Honor, my client isn’t

40



42

charged with any drug offenses as well as just by being associated here, it prejudices

against my client as well.” (R. p. 749).

The trial judge agreed that she had ruled the shotgun out of evidence. She further

indicated, “It shouldn’t have been mentioned. The shotgun shouldn’t bave been

mentioned and the drugs shouldn’t have been mentioned.” (R. p. 750). However, the

judge then indicated that she

all but the most extreme circ

was required to save the trial with a curative instruction in

umstances. The judge determined that she would deny the

motion for mistrial but she offered to issue a curative instruction. Both defense attorneys

indicated that they could think of no instruction which could cure the damage caused by

|

the prosecution witness’ improper testimony. Counsel a'rguéd that any instruction would

only serve to emphasize the Hamaging testimony. Counsel for appellant stated, “And it’s

our position - = I’ll just say this for the record - - that’s the reason we think the only thing

available is a mistrial because there are no curative things that the court can do.” (R. p.

732; p. 734, lines 12-18).

Counsel was correct;

there was no instruction which the judge could issue which

would have served to disabuse the jury of the notion that drugs and a shotgun were found

in the trailer and connected
motion for mistrial where the
arrﬁed robbers were also in p
inadmissible, irrelevant, and

the defendants, thereby const

to both defendants. The trial judge erred in denying the
officer had im;.)roperly informed the jury that these accused
ossession of a shotgun and illicit drugs. - Such testimony was
ts admission before the jury‘served 10 zﬁtack the character of

ituting violations of Rules 401, 402, 404(b), and 403, SCRE.’

Evidence is relevant if it has a.direct bearing upon and tends 1o establish or make more or

less probable the matter in cc

ontroversy. Rule 401, SCRE. Rule 402, SCRE provides that
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relevant evidence is admissible. However, Rule 404(b) bars the admission of bad character

evidence and evidence of prior bad acts against a defendant unless the evidence is-

admissible under one of the exceptions to the rule. Rule 403 provides that even relevant
evidence must be excluded where the probﬁlive value is substantiaily outweighed by Lhe
unfairly p'rejudicialAeffecL | |

A mistrial should not be ordered in every case where incompetent evidence is
received and later stricken out., State v, Craig, 267 S.C. 262, 227 S.E.2d 306 (1976).
“This Court favors the exercise of the wise discretion of the éircuit jﬁdge in determining
the metits of [a mistrial] motion in cach individual case.” 1d., at 268, 277 S.E.2d 306.
Among the factors to be ;:onsidered are the character of the testimony, the circumstances
under which it was offered, the nature of the case, the other testimony in the case, and
perhaps other matters. 1d.; State v. Thompson 276 S.C. 616, 621, 281 S.E.2d 216,
219 (S.C. 1981).

In this case the character of the testimony was that it was a wholly improper
reference to drugs and shotguns which served to attack the character of the accused. The
evidence was presented by the Slalc’s-wilness despite the judge’s explicit ruling that such
lestimony was improper, il;admis;sible, and not allowed. The-nature of the case was
wholly unrelated to shotguns or drugs, yet these references served ylo improperly attack
the character of the.accused. The other testimony in the case, throughout this long wial,
had, as the result of the efforis of defense counsel and the trial judge, been free from

these improper references up to the point of Officer Golden’s apparently deliberate

disclosure before the jury. Under these circumstances, where the harm could not -
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reasonably or effectively be cured, the trial judge erred in denying the defense motion for

mistrial.

V1. The trial judge erred in denying the defense motion for mistrial made on the
- grounds that the jury pool was informed as they began deliberation that appellant - .
and his co-defendant had robbed a bank in Cameron, South Carolina and that the
authorities sought to b'ring them Lo justice for their crimes?

the jury sent out a note indicating:

During deliberations,

It has been brought to the jury’s attention that one of the jurors has heard, quote
unquote, something about these two guys being targeted by the police for an

alleged bank robbery {::ommittcdin Cameron, South Carolina,

(R. p. 1054, lines 1-11; Courll"s Exhibit #15). In response to this note, the judge brought

in the jurors one by one to ask them about this matter. (Tr.p. 1055). The forewoman
advised that one juror had indicated-that he heard that the defendants weré being targeted
for a potential bank rol;ber)'. The forewoman confirmed that this comment was made in
the presence of all the jurors by juror Gl_adden. (R. p. 1056).

The trial judge examil‘)qd Jurer Gladden. He testified that he was pumping gas on
the morning of trial when hc’ overheard a conversation. (R. p. 1060). Gladden testified
that two men at the gas pum'p-were talking about the trial and that they indicated “that
there wés A2 robbery in Cameron some time back and they.was trying to trap these two

fellows with it and that’s all | said.” (R. p. 1060). The trial judge denied the motion for

mistrial made on the grounds that the jury had been informed that the defendants were .
bank robbers, After the judge interviewed each juror, defénse counsel afgued, “ think all
we’ve done is confirm that the entire jury panel has been tainted by that comment. 1
think as human beings, event thought they think they would make an attempt not to, 10

think about that at all and to disavow i, ] think its very very difficult to leave those things

a3




out. They’ve heard something that is clearly prejudicial. They’ve heard sdmething that
we've all been dancing around from the beginning of this trial trying nbt to have happen
and the very wors’l' has happened. T think that the prejudice is so severe that it cannot be
cured.” (R. p. 1091). Counsel for appellant concurred in this argument. Defense counsel
moved for a mistrial on the grounds that the jury had been irreparably (ainted by the
information that appellant was an accused bank robber. The trial judge erred in denying
the motions for mistrial where it was impossible for appellant to receive a fair trial once
the jury was tainted.
CONCLUSION

For all the forgoing reasons, appellant’s convictions should be overturned and a new

trial granted. |

Respectfully submitted; .
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STATEMENT OF ISSUES ON APPEAL

L

Did the trial judée err in denying Appellant’s motion to sever his trial?
IL -

Did the trial judge err in denying Appcllant’s motion to suppress evidence made or
the grounds that the search warrant did not compty with the warrant statute and the consent
for the original warrant-less search was obtained through coercion ?
| Il

Did the trial judge err in denying Appellant’s motion to suppress tcstimoﬁy and
evidence relating to the gun found in the room where Appellant was téken into custody?
v

Did the trial judge err in denying the defense motion to suppress the. in=court
identifications of Appellant and co-defendant r;wade on the grounds that the o.ut-of-court
identification process was unduly suggestive?

V.

Did the trial judge err in denying Appellant’s motion for mistrial made on the
grounds that the State submitted incompetent evidence which allegedly .prcjudiccd the
Appellant?
VI

Did the trialkjudge err in denying Appéllant’s mofion fér mistrial made on the
grounds that the jury was in{proper]y influenced by extraneous information, allegedly

resulting in prejudice to the Appellant?




STATEMENT OF THE CASE
The Appellant, Phillip Lee Spears, was indicted by the Cathoun County Grand Jury
for Armed Robbery (2007-GS-09-0148), Possession of a Firearm or Knife During the
Commission of a2 Violent Crime (2007-GS-09-0219, and Kidnapping (2007-GS-09-0221.
The Defendant, represented by Charles Jay Johnson, Jr., Esq., came before the Honorable

Diane S. Goodstein and a jury between October 1-4, 8 & 10,2007. Thejury found Appellant

guilty as charged, and he was convicted and sentenced to thirty (30) years incarceration for

the armed robbery, thirty (30) years for the kidnapping, and five (5) years for the bossession
of a firearm or knife during the commission of a violent crime. All sentences were ordered

1o be served concumrently. This appeal timely follows.
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ARGUMENT:
[-'

The trial judge properly denied the Appellant’s motion te sever his case from

the case of his co-defendant.

Prior to the trial, co-defendant’s counsel made a motion to sever the cases, arguing
that the defendants could potentially “finger each other” for the crime at any moment. (R.
]

p. 176, lines 14-22). Coun‘se[ also asserted that there was cvidence in the case which would

\

be probatiVe of one cc-def"endant’s guilt, but not probative of the other’s guilt, and that the

jury might confuse the casjes. (R.p. 176, line 23 - p. 178, line 6). Appellant’s counsel joined
( . . Ny

in the motion. (R, p. 179, line 22 - p. 180, line 4). The trial court denied the motion,

holding that mutually antagonistic defenses do nof mandate separate trials, (R. p. 180, lincs
5-15). On appeal, the Appellant argues that the denial of the severance motion was an error

which denied him his right to a fair trial because it resulted in his losing his right to make the

last argument if he presented no defense, and caused him to have to face the accusations of

both the proseéution and h

Charges can be join

is co~defendant. (1.B.0.A,, p. 8),

ed in the same indictment and tried together where they: (1) arise:

out of a single chain of circumstances; (2) are proved by the same evidence; (3) are of the

same general pature; and

Harris, 351 S,C, 643, 572

e —?

4) no real right qf the defendant has been prejudiced. State v,

S.E.2d 267 (2002). In the present case, both delendants were

charged with armed robbery, possession of a firearm or knife during the commission of &

crime of violence, and kidnapping,; resulting from an armed robbery which took place int

Calhoun County on November 6, 2006.




Criminal defendants who arejbintly tried are nol entitled to separate trials as a matter
of right. Hughes v. State, 346 S.C. 554, 552 S.E.2d 315 (2001). A motion for severance of
trial is addressed to the sound discretion of the trial court. State v. Halcomb, 382 8.C. 432,
676 S.E.2d 149 {(Ct. App. 2009). The trial court’s ruling will not be disturbed on appeal

absent an abuse of that discretion: State v. Walker, 366 S.C. 643, 623 S.E.2d 122 (Ct. App.

- 2003). An abuse of discretion occurs when a trial court’s decision is unsupported by the

evidcnce or controlled by an error of law. State v. Avery, 374 S.C. 524, 649 8.E.2d102 (Ct.

* App. 2007).

A defendant who alleges on appeal that he was improperly tried jointly must show
prejudice before appellate court will reverse his conviction, State v. Smith, 359 5.C. 481, 597
S.E.2d 888 (Cu. App. 2004). In the present case, the Appeltant first argues that prejudice

resulted from the mutually antagonistic defenses presented by the co-defendants at trial,

" citing several examples of co-defendant’s counsel attempted to bolster his client’s claim of

innocence by reciting the evidence against Appellant However, the general rule allowing

joint trials applies with equal force when a defendant’s severance motion is based upon the

likelihdod he and a co-defendant will present mutually antagonistic defenses, i.e., accuse on

another of committing the éﬁme. Sfate v. Dennis, 337 S.C. 275, 523 S.E.2d 173 (1999} sce
also State v. Halcomb, 382 8.C. 432, 676 S.E.2d 149 (Ct. App.-2009)(the rule allowing joint
trialsis not impugne;i simply because the co-defendants may present evidence accusing each
other 61‘ lhe crime),

“The A ppellant next argues that he was anziirly prejudiced by the admission of

evidence at trial which was probative of his co-defendant’s guilt, but not of his own.
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:25).

However, South Carolinuf:ourts have held that defendants are not entitled to separate trials
bascd onthe “spillover effect” of evidence admitted against co-defendants during a joint trial.
Sec State v. Stuckey, 347 S.C. 484, 556 S.E.2d 403 (Ct. App. 2001 )(defendants charged with
murder, kidhapping, énd other crimes were not entitled to separate trials based on possible-
prejudice.from the “spill over effect” from evidence admitted against other co-defendants
during joint trial; the defendants were all charged with criminal conspiracy and all of the

evidence admitted inthe joint trial would have been admissible against ench defendant ifthey

had been granted a separate trial). In the present case, both defendants were charged with

committing the same cnimes, Further, the State argued that no evidence was admissible

against one defendant and not admissible against the other defendant which the defense could

not address on cross-examination. As an example, the State cited a statement made by the
Appellant which did not inany way implicate the co-defendant, arguing that because the co-

defendant was not implicated, his attorney could cross-examine freely. (R. p. 178, lines 165~

With regard to Appellant counsel’s argument that he was erroneously denied his right

to the last argument if he pfesented no defense, this is also insufficient to merit relief. Sec
- | .

|
State v. Crowe, 258 8.C. 258, 188 S.E.2d 379 (1972)(where defendants were jointly indicted

and one defendant introduced evidence, the State was entitled to closing argument and the
co-defendant’s request to be allowed the closing argument to the jury was properly denied;

further, the fact that the introduction of evidence by one defendant may operate to deprive

a co-defendant, who offers no evidence, of the right to the closing argument to the jury, t

which such co-defendant would be entitled if tried separately, affords no ground upon which




to order separate trials) In any case, Appellant presented a defense, as well as witnesses in
support thereof, at trial, As such, Respohdeni submits that this issue is moot.

There is no clearly defined rule for detemining when a defendant is entitled to &
scparate trial, because the exercise of discretion means that the decision must be based upon
a just and proper consideration of the particular circumstances which are presented to the
court in cach case. Halcomb, 676:8.E.2d at 153. The trial judge must act cautiously in
allowing a joint trial; the judge must carefully consider problerns that may arise from ;1 joint
trial, such as redacted statements, and must assure protection of each defendant’s

constitutional right to confront witnesses against him Dennis, 337 S.C. at 281-82. A proper

cautionary instruction may help protect the individual rights of each defendant and ensure
that no prejudice results from ajqint trial. Walker, 366 8.C. at 657.

In the present case’,-thejudgé acted extremely cautiously, hearing arguments from the
State and bath defense attorneys regai'ding the motion to sever in addition to reviewing
relcvant casc law before ruling that insufficient prejudice existed to require a se’ver-aﬁce. R.
p. 176, linc 14 - p. 180, line 15). Also, the judge gave the following cautionary instruction
in her opening remarks: |

Now, ladics and gentlemen, I charge you, [ instruct you as you now know that
there are two defendants’in this case, Mr. Bantan and Mr. Spears. And each of
these gentlemen is charged with armed robbery, kidnapping, and possession of a
firearm or knife during the commission of a crime of violence. The case of each
defendant and the evidence and the law conceming that defendant should be
considered separately and individually. Your verdict does not have to be the same
for both defendants. The fact that you may find one defendant guilty or not guilty
should not control your verdict as to the othcr defendant. (R. p. 495, line 19°- p.
496, line 5). o ' '
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Further, the judge reiterated these instructions in her.charge to the jury at the end of the

proceedings, saying “the c‘ase of each defendant and the evidence and the law concerning
that defendant should be c10nsidered separately and individually. Your verdict does not
have to be the same for both defendants.” (R. p. 1029, lines 21-25).

|

Respondent submits that although the, Appellant submits several reasons why the
trial court allegedly comm‘itled error in refusing his motion for severance of trial, each of
these reasons is refuted by‘ South Carolina case law. In addition, the trial judge took great
care to ensure that no sign‘iﬁcam trial ﬁgﬁts of the co-defendants were prejudiced by the
joint trial. As such, respondent submits that. no eIror was commilted in denying the
motion for severance, that this specific claim should be denied, and this Court should
affirm the findings of the lower court.

L
_The tri_al judge properly denied Appg_llant’s motion to suppress evidence
obtained during the original warrant-less scarch and the subsequent search

pursuant to the search warrant.

On appeal, the Appellant argues that the warrant-less search conducted at 140

Charlotte Circle was invalid on the basis that the consent given by co-defendant Bantan
was coerced and involuntary. Further, the Appellant a:fgueé that the subsequent search
pursuant to the search wérrant was invalid on the basis that it did not comply with the
Wzﬁ'rar}t ;tatut¢ (17-1 3-140) and that the evidence _used to obtain the seargh warrant was
obtained during an improper warrant-less search, making the search “'arraht ‘ﬁ—uit of the

poisonous tree. - o




Respondent first submits that this issue has not been preserved for appellate
review, and should not be addressed by this Court. In order for an issue to be preserved

for appellate review, it must liave been raised to and ruled upon by the trial judge. State

.- ¥. Dunbar, 356 S.C. 138, 5?7 S.E.2d 691 (2003). Issues not raised and ruled upon by the

- trial court will not be considered on appeal, State ‘.'. Passmore, 363 S.C. 568, 611 S.E.2d

273, 281 (Ct. App. 2005). -

This general rule has been extended to cases where there are multiple co;
defendants and one co-defendant raises an issue with respect to his client, but other co-
defendants do not separately raise the issue or join in the original objection/motion. See
State v. Carriker, é69 5.C. 553, 238 S.E.2d 678 (1977)(where defendant’s counsel made
no objcction on point at trial, point could not be raised on appeal, even though co-

defendant did object on such point at trial); see also State v, Brannon, 347 S.C. 85, 552

- S.E.2d 773 (Ct. App. 2001)(issue challenged on appeal was not preserved for appellate

review with regard to defendant because defendant neither raised the issue at tria} nor
joined in co-defendant’s motion to suppress). -

Al trial, co-defendant’s counsel moved to suppress the evidence obtained via the
warrant-less seafch and subsequent search pursuant to the search warrant, arguin g-that the
scarch pursuant to the consent was invalid because the consent was coerced, (R.'p. 293,

line 13 - p. 294, line 2), and the subsequent search was invalid becausc the scarch warrant

" did not meet the standards set forth in the warrant statute, (R. p. 40, lines 4-19).

- Although appeliant’s attorney stated the ke also had some issues related to the search

warrant, his éem’ered around the time denoted on the warrant, (R. p. 44, lines 3-23). “In
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- warrant statute; nor did he

fact Appellant’s counsel never argued, prior to or following co-defendant’s motion to

suppress, that the consent was coerced or that the search warrant was invalid per the

affirmatively state that he joined in the co-defendant’s motion

to suppress. Further, although Appellant’s counsel cross-examined the witnesses put up

during the suppression hearing, his questioning did not focus on coercion or the warrant

statute. During his cross-examination of Officer of Williams, Appellant’s attomey sought

to elicit testimony that his

officers. (R, p. 72, line S -

search was based on information provided by Cathoun County

p. 75, line 9). During his cross-examination of Officer

Golden, Appellant’s attorney sought to elicit testimony that the officer had provided

conflicting statements regarding when the consent to search was rescinded (R. p. 124, line

|

19 - p. 129, line 3), and that the identification of his client was faulty (R. p. 130, line 9 -

p. 140, line 13). Finally, during his cross examination of a witness called by co-

defendant, appellant’s attorney merely asked if the witness had seen his client on the day

in question. (R. p. 171, lines 8-11).

In the present case,

Appellant neither raised the issue on his own at trial nor joined

in his co-defendant’s motion to suppress. As such, this issue presented on appeal was not

preserved for appcllate review with respect to Appcllant, and should not be considered by

this Court. Therefore, this

In any event, even

Court should affirm the findings of the lower court.

f this Court finds that co-defendant’s motion to suppress

sufficiently preserved the issues for appellate review, Appéllant cannot show prejudice

with relation to the specific issue of involuntary consent because that issue was actually

decided in the defendants’

favor at trial. The trial judge stated that she was




uncomfortable with the way this alleged consent was given, that she didn’t think it was
consensual and belicved that the co-defendant’s will had been overcome. (R. p. 465,
lincs 3-5) Citing State v. Davis as standing for the proposition that when a portion of a
search Qvarrant is found to be invalid the appropriatc way to handle it is to excise that
porti‘on and then l&ék at the remainder of the séarch warrant to see if it still gi.vs rise to
prolﬁabfe ca.use, the trial judge excised the part of the‘afﬁdavit pertaining to items found
" during the éénsent period. (R. p. 464, liné 2] - p 463, line | Jukiaaugyor, the -trial judge
held that the remainder of the affidavit still gave rise to probable cause. (R. p. :465, lines
* 20-22). |

Rcéarding the search warrant’s alleged non-compliance with South Carolina Cilie
Section 17-13-140, Respondent.submits.that the trial judge corﬁmiued no error in
dete;-niining that tﬁc search warrant did cbmp]y with fhe~requirements of the warrant
statute and denying the co-defendant’s motion to suppress;

The admission of evidence is within the diécrction 6f the trial coﬁn and will not
be reversed absent an abuse of discretion. State v. Moore, 377 S.‘C. 299, 659 S.E;.Zd 256
(Ct. App. 2008). An abuseé of discretion occurs when the conclusions of the circuit court
either lack evidentiary support or are controlled by an error of law. State v. Adams, 377
S.C. 334, 659 S.E.2d 272 (Ct. App. 2008),

Co-defendant’s counsel argued at trial that the officer to whom the search warrant
was issued was a Calhoun County officer lacking the jurisdiction in Orangeburg County,

where the subject propérty was located. Counsel further argued that this was not in

10

- e e
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accordance with the warrant statute, and that as a result, the search warrant was invalid.

| (R. p- 40, lines 4 - 19). South Carolina Code Section 17-13-140 states, in pertinent part:

A warrant issued hereunder shall be issued. only upon affidavit swom to before the
magistrate, mumcn‘pal judicial officer, or judge of a court of record establishing
the grounds for the warrant. If the magistrate, municipal judge, or other judicial
officer abovementioned is satisfied that the g grounds for the application exist or
that there is probaﬂle cause to believe. that they exist, he shall issue a.warrant
identifying the pro‘perty and naming or describing the person or place to be
searched. In the case of a warrant issued by a magistrate or a judge of a court of
record, it shall be directed to any peace officer having jurisdiction in the county
where issued, mch*dmg members of the South Carolina Law Enforcement

Division, and shall be returnable to the issuing magistrate. In case of a warrant

issued by a judge of a court of record, it-shall be returnable to a magistrate having

junsdiction of the area where the property is located or the person to be searched
is found. If any warrant is issued by any municipal judicial officer to municipal
police officers, the|retumn shall be made to the issuing municipal judicial officer.
Any warrant issued shall command the officer to whom it is.dirceted to forthwith
search the person Jr place named for the property specified.

Any warrant 1ssued hereunder shall be executed and return made only within ten
days afler it is dated The officer executing the warrant shall make and deliver a
signed inventory of any articles seized by virtue of the warrant, which shall be
delivered to the judicial officer to whomrthe retum is to be made, and if a copy of
the inventory is demanded by the person from whose person or premises the

property is taken, d copy of the inventory shall be delivered to him.
s.C. Code §17-13-140 2003). |

The State argued that the search warrant was signed by an Orangeburg Municipal
judge, was executed by an O(angeburg County officer, and that while the signed search
warrant was given to a Calhoun County officer, the officer was merely acting as a courier
of sorts between the municipal judgé of Oxjanggburg and Lt. Willtams, an officer of
Orangeburg_Coumy, who a‘clually executed the warrant. (R.p.38,line {1 -p. 39, lli;w

15). In support of this fact, the State elicited testimony from Officer Williams of

Orangeburg County, who testified that he personally executed the search warrant,

11




pursonally conducted the search, and personally did an inventory ofl items recovered
during the scarch.. (R. p. 52, line 21 - p. 53, line 6). The State also clicited the testimony
of Officer Golden of Calhoun County, who testified that he was the one who submitted
the affidavit for the search warrant 1o the mun'icip-al judge becausc the crime actually took
place in Cathoun County. (R. p. 101, lines 5-11). Officer Golden also testified that it was
an Orangeburg municipal judge that signed the search warrant, that he ook the precauti.or.
of having an Orangeburg City Police Officer with him at the time he presented the
affidavit to the judge, and that he delivered it t;a‘Williams, an Orangeburg County officer,
to exccute. (R. p. 97, lines 2-19).

After hearing arguments by the State and co-defendant’s counsel, the trial judge

ruléd that the search warrant was appropriately issued.” (R. p. 466, lines 22-24). The trial

‘judge found that Officer Golden mecrely delivered the search warrant to Officer Williams,

who Was an Orangeburg County officer with jurisdiction to execute it. (R. p. 466, lines 3-
10) The trial judge also found that, while a Calhoun County officer was the affiant for
the search Warrant, it does not matter where one lives when they give an affidavit for a
scarch warrant (}. p. 466, lines 1-15) Further, the trial judge found that the warrém was
not directed 10 Golden, as co-defendant’s céuris‘el had asserted, but rather it was directed
to *police officers in Orangeburg County." (R. p. 466, lines 15-18).

Because the trial judge ruled that the search warrant was valid, the Appellant must

show that her ruling was not'supported by any evidence or based upon an error of law in

" order to prevail on appeal. Respondent submits that the plain text of §17-13-140 makes

no requirement that the affiant for a search warrant must also have jurisdiction over the

12
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arca in which the warrant|is 10 be served, and the weight of evidence at trial was that all
critical functions relating to the warrant were performed by Orangeburg County or City
ofticials. As such, Respondent submits that the judge did not abuse her discretion in

determining the search warrant was valid, and that the Appellant has failed to carry his

-burden of proof, ' Therefore, this specific claim should be denied, and this Court should

affirm the findings of the Jower court. -

1L

The trial judge properly denied the Appellant’s motion to suppress testimony

and evidence of the gun found in the room where Appellant was found and taken
into custody.
Appellant argues on appeal that evidence relating to the gun found in the bedroom
where Appellant was found and taken into custody should have been suppressed on the
grounds that it was more prejudicial than probative. Respondent submits, however, that
this issue was not adequately preserved for appellate review and should not be considered

buy this court.

In order for an issu‘e to be preserved for appellate review, it must have been raised

to and ruled upon by the trial judge. State v. Dunbar, 356 S.C. 138, 587 8.E.2d 691

(2003). Issues not raised and ruled upon by the trial court will not be considered on

appeal. Statc v. Passmore, 363 S.C. 568, 6! 18.E.2d 273, 281 (Ct. App. 2905). This

general rule has also been held to apply to motions in limine. See State v. Tapp. 2009
. . [ .

|
WL 982258 (Ct. App. 2009 A motion in limine is not a final determination on the matter

13




. and does not preserve the issue for appeal; the moving party, thercfore, must make a

contemporaneous objection when the evidence is introduced).

. Inthe present case, although Appellant’s lawyer moved to suppress the’
introduction of the gun prior to trial, the trial judge held that she would not suppress the
evidence in limine. (R. p. 473, lines 17-22). When the gun was next mentioned (R. p.
599, lines 9-20), during trial, Appeliant’s counsel made no objection. As a result, this

hi:«ssue was not adequately preserved for appellate review and should not be considered by
this Court.

Further, it was actually Appellant’s attomey who introduced the gun into -
evidence. (R. p. 644, lines 13-14). As a result, even if this issue would have otherwise
been preserved for appel}ate review, the right to .appeal this issue was waived with the
defense’s introduction of the gﬁn into evidence. See State v. Dunlap, 346 S§.C. 312, 550
S.E.2d 889 (Ct. App. 2001)(party cannot complain of prejudice resulting from the
admission of evidence when he opened the door to admission); see also State v.
Culbreath, 377 S.C. 326,» 659 S.E.2d 268 (Ct. App. 2008)(defendarit may open the door to
what would otherwise be improper evidence through his own introduction of evidence or
witness examination). Here, Appellant’s counsel did not just open the door to the
introduction of said evidénce, he actually introduced it. As such, Appellant waived his
right -to have the issue of the gun’s admission considered on appeal.

However, cven if this Court finds that the issue was not waived and was
adequately preserved for 'ﬁppeal, Respondent submits that no crror was committed in the

trial court's denial of Appellant’s motion to suppress testimony or evidence relating to the

14
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gun. The admission of evidence is within the discretion of the trial court and will not be

reversed absent an abuse of discretio_n. State v. Moore, 377 S.C. 299, 659 S.E.2d 256 (Ct.

App. 2008). An abuse of discretion occurs when the conclusions of the circuit court

port or are controlled by an error of law. State v. Adams, 377

S.C. 334,659 S.E.2d 272 (Ct. App. 2008).

either lack evidentiary sup

Trial judges are alJo given broad discretion in ruling on questions conceming the

relevancy of evidence. Se:lz Statev. Alexander, 303 S.C. 377,401 S.E.2d 146 (1991 )(trial

judge is given broad discretion in ruling on questions concemning the relevancy of

evidence, and his decisions will be reversed only if there is a clear abuse of discretion).

- Evidence is rclevant if it tends to establish or make more or less probable some matter

which is in issue upon which it directly or indirectly bears. Id. Even if the trial judge

decides evidence is relevant, it may still be excluded if its probative of the evidence is

substantially outweighed by the danger of unfair prejudice. Id.

At the suppression hearing prior to trial, Appellant’s counsel argued that the gun

in question was not found on Appellant’s person, belonged to someone else, one Ms,

Cherry, and was actually found under the mattress in the bedroom of a home belonging to .

her. (R. p. 307, lines.7-18). Further, Appellant’s counsel presented testimony from the

there was a gun in the room in question, and that it belonged to her. (R. p. 326, lines 10-

officer who found the gun that Ms. Cherry told him before he ever fo uﬁd the gun that

14),
The State responded by arguing that the gun found matched the general

description of the gun used by the armed robber and was found in the general proximity

15




of the Appellant when he was apprehended. (R. p. 309, lines 5-8). The State further

argued that the gun was relevant because an inference could be made that it was the gun

.used in the robbery. (R. p. 309, lines 20-23). The State asserted that any question as to

whether or not the gun actually belonged to the Appcllant went to the weight of the
evidence rather than the admissibility. (R. p. 309, lines 5-11).

The trial judge ruléd that she would not exclude the gun in limine, that based on
what she had heard, if the state established a foundation for the gun it would be allowed

into evidence. She further noted that if anythiﬁg changed during the trial, the defense

- could object at that time. (R. p. 313, lines 3-12). As stated before, Appellant’s counsel

did not object at the time of the subsequent mention of the gun, and in fact later
introduced the actual gun into evidence himself.
A trial judge’s decision rcgarding the comparative probative value and prejudicial

effect of relevant evidence should be reversed only in exceptional circumstances. State v.

Martucci, 380 S.C. 232, 669 S.E.2d 598 (Ct. App. 2008). Respondent submits that the
(rial court’s ruting in limine was based upon the arguments and testimony presented by
the parties. Further, Respondent submits that there was evidence to support the trial
judge’s ruling ana that thc,mling was not based on an error of the.law. - As such,
Respondent submits that the trial judge’s ruling clearly fell within her broad discretion.

Therefore, Respondent submits that Appellant has shown no error, that this specific claim

should be denied, and that this Court should affirm the findings of the lower court.

1¢
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The trial judge p

v,

roperly denied the defense motion fo suppress the evidence

and testimony identifying Appellant as one of the robbers where the identification

procedures were not unduly suggestive and did not lead to a substantial likelihood

of irrcparable misidentification,

Appellant argues on appeal that “the trial judge erred in denying the defense

motion to suppress the identifications of Bantan and appéllant‘s motions to suppress the

tria] testimony identifying him as the robber where the identification procedures were

unduly suggestive leading

Respondent reads

1o a-reasonable chance of misidentification.” (1.B.0.A., p. 23).

he first part of Appellant’s argument to say that the trial court

erred in denying the co-defendant's motion to suppress his identification. Appellant has

no sténding to make this argument. See State v. McDonald, 267 S.C. 588, 230 S.E.2d

617 (1976)(one may not g
As co-defendarnit Bantan’s
effectively denied him his

Appellant has no standing

enerally assert a violation of another’s constitutional rights).
argument was that the allegedly improper identification
right to'a fair trial, a constitutional right belonging to him only,

to assert a violation thercof.

Regarding Appellant’s second contention, that the trial judge erred in denying 4

appellant’s motion to suppress trial testimony identifying him as one of the robbers,

Respondent-first submits that Appellant has failed to preserve this issue for appellate

review.

In order for an issu

e 10 be preserved for appcllate review, it must have been raised

to and ruled upon by the trial judge. State v. Dunbar, 356 S.C. 138, 587 S.E.2d 691
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(2003). Issucs not raised and ruled upon by the trial court will not be considered on
abpcal; Statc v, Passmore, 363 S.C. 568, 611 S.E.2d 273,281 (Ct. App. 2005). This

| gencral rule has also been held to apply to motions in limin&. See State v. Tapp, 2009

WL; 982258 (Ct. App. 2009)(A motion in limine is not a final detcrmination on thé maiter
and does not prescrve the issue for appeal; the imoving party, therefore, must make a
contemporaneous objection when the evidence is introduced).

-Although Appellant argued in limine that the identification testimony concerning
his client should be suppressed becauselthe identification process used by the State was
unduly sugggstive, neither he nor his counsel made a contemporaneous objection when
in-couit ideritifications were madc at trial. Stalc’§ witness Natasha Rivers, an employee
of the store which was robbed, identified Appellant on several occasions throughou'l her
testimony, each time without objection. (R. p. 513, lines 16-25; p. 521, lincs 8-11; p.
538, lines 20-22). Likewise, Appellant failed to register a timely objection when State's
witness J.K: Bourgeois identified Appellant on several occasions at trial. (R. p. 596, line
3- p. 598, line !8; p. 621, lines 8-19).

A defendant must object to an in-court identification to properly preserve the issue

for appeliate review. State v. Govan, 372 S.C. 552, 643 S.E.2d 92 (Ct. App. 2007).

Despite the fact that'appellant made a motion in'limine to suppress evidence and -
testimony relating 1o the identification of his client, this issue has not been adequately
prescrved for appellate review. As such, this Court should not consider this issue, and

should affinm the findings of the lower court.

18
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Even if this Court finds that the issue was preserved for appellate review,
Respondent submits that no error was commtted in denying Appellant’s motion to
suppress.

A criminal defend,mt.may be deprived of due process of law through an

identification procedure that is unnecessarily suggestive and conducive to irreparable

mistaken idcntification; the in-court identification of an accused is inadmissible if a

suggestive out-of-court identification procedure created a significantly substantial

likelihood of irreparable misidentification. State v. Brown, 356 S.C. 496, 589 S.E.2d 781
(CL App. 2003). However, the decision to admit an eyewitness identification is in the
trial judge’s discretion and will not be disturbed on appeal absent an abuse of that

discretion, orthe commission of prejudicial legal error. State v. Govan, 372 S.C. 5§52,

643 S.E.2d 92 (Ct. App. 2007).

In determining admissibility of out-of-court identification, a court must first

~ ascertain whether identification process was unduly suggestive. State v, Brown, 356 S.C.

496, 589 S.E.2d 781 (Ct. App. 2003). However, suggestiveness in a pre-trial _

identification alonc does ot mandate the exclusion of such evidence. ld. An

_identification may be re]ia‘ble under the totality of the circumstances even when a

suggestive procedure has been used. State v. Stewart, 275 S.C. 447, 272 S.E.2d 628

(1980). Where thereisa f"mding of undue suggestiveness, the court must next decide
whether the out-of-court iciiemiﬁcation was nevertheless so reliable that no substantial k
likelihood of misidentiﬁca}tion existed. State v. Brown, 356.S.C. 496, 589 S.E.2d 781

(Ct. App. 2003); see also State v. Govan, 372 S.C, 552, 643 S.E.2d 92 (Ct. App.
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2007)(even where the out of court procedure is found to be unduly suggeslive, in-court
identification is admissible if the State can prove by clear and convincing evidence that
the identification is reliable based on information independent of the out-of court
procedure).

To determine whether an identification is reliable, it is necessary to consider: (1)

opportunity of witness to view criminal at time of crime; (2) witness’s degree of

attention; (3) accuracy of witness’s prior description of criminal; (4) level of certainty

demonstrated by witness at the confrontation; and (5) amount §f time between time and
confrontation. State v. Moore, 343 S.C. 282, 540 S.E.2d 445 (2000).

With respect to Ms. Rivers’s identification of the Appellant, at the suppression
hearing, Appellant’s counsel argued that Ms. Rivers's identification was likely the result
of the fact that appellant’s name was broadcast at the En‘me scene as a possible suspect.
(R. 418, line 3 - p. 419, line 4). Appellant’s counsel also argl.;ed that the photo lineups
used for both Appellant and his co-defendant each had two of the same photos (not the
co-deferidants) on them, and that this was also suggestive (R. p. 419, lines 5-12).

The State argued, however, that Ms. Rivers immediately picked both co-
t;lcfendants out of the photo h'heups, and that there was no indication she was ever aware
that some of the game pictures may have been used in both lineups. (R. p. 420, lincs 2-
11). Further, Ms. Rivers testified during the suppression hearing that although Appellant
had his Ahat putled low, he came right past her and she immediately recognized him *from
the neighborhood.” (R. p. 343, line 16 - p. 344, line 13). Ms. Rivers also testified that

she knew his family, and that Appellant used to attend some of her games when she
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played basketball in high school. (R. p. 346; line 19 - p. 347, line 13).. Ms. Rivers went

on to describe Appellant in great detail, saying that he was a. fair-skinned, African-

Amcrican male with acne, braided hair, and a thin mustache. (R. p. 345, line 16 - p. 346,

line 5).

"The trial judge ruled that the out-of-court identification procedures were not

unduly suggestive, saying

hat there were six photos in each lineup, and that Ms. Rivers's

icstimony suggested that the lineup was brought to her within hours of the crime and that

she immediately pointed out the Appellant, ignoring the other pictures. (R. p. 421, line

17 - p. 422, line 17). The judge also noted that Ms. Rivers described Appellant in

substantial detail and claimed to recognize him. (R. p. 421, line 24 - p.422, line 7).

With respect to Ms, Rivers’s identification of the Appellant, Respondent submits

that the trial judge did not abuse her discretion in allowing the evidence relating to

identification. First, the tri

al judge performed. the appropriate test, first analyzing the

suggestiveness of the out-of-court procedure, and subsequently analyzing factors

|

independent of that procedure. As such, her ruling was not based on an crror of law.

Secondly, there was evidence to support her ruling that Rivers's certainty as to
P g ¥

Appellant’s identity as one
As such, the motion to sup;
respect to Ms. Rivers,
~With regard to Mr.
counsel argues on appeal

suggestive pre-trial confror

of the robbers pre-dated any allegedly sugpestive procedures.

press the identification evidence was validly denied with

Bourgeois’s identification of the Appellant, Appellant’s
at Bourgeois’s identification was the result of an unduly

Mation. Respondent first notes that although Appeilant
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contested Bourgeois’s identification at the suppression hearing, his stated argument
against admission was that Bourgeois was ncver shown a photo lineup. He never
explicitly mentioned that the witncss’s presence at the bond hearing was unduly
suggestive of Appéﬂaht's identity. As such, Respondent again submits that this issue has
not been adequately preserved for appellate review, See State v. Thomason, 355 S.C.
278, 584 S.E.2d 143 (Ct. App. 2003)(holding that a party cannot argue one theory at trial
and a different theory on appeal).

Respondent also sui)mits, howeve_r, tha; even if this issue is found to be preserved,
the trial judge did not abuse her discretion in finding that the fact that the witness saw
Appellant at the bond hearing was not unduly suggestive. Although Appeilant ﬁrgues that
the witncssvcould only vaguely identify Appellant prior to the.bond hearing, and that as a
result the bond hearing had to have been what led to his certainty at the time of trial, the
State argued, and the trial judge agreed, that althdugh the witness knew the Appellant
;.vould have a bond hearing on the day in question, he did né.t know that the Appellant
was the only defendant in the courthouse that day, and that he could have been just one of
many. The trial judge further asserted that the witness did not know if there were people
appearing for bond hearings before or after defendant. The court held that, as a result, the
witness would not necessarily make the connection that the Appellant was there for a
hearing regarding the armed robbery, and as such this confrontation did not unduly -
influence his identification of Appellant. (R. p. 456, line 17 - p. 45.8, line 12).

In addition, Bourgeois testified at the suppression hearing that the,Appeilant was

right in his face for a period of time during the robbery, that he was between five-ten and
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five-eleven, might have weighed between 150-160 pounds, had bumps on his face, and
‘scruffy-looking mustachc.” (R. p. 429, line 16 - p. 430, line 22). Mr. Bourgeois also
testified that since the incident, he saw both co-defendants in his dreams. (R, p. 438,

lines 4-5).

With respect to Mr. Bourgeois's identification of the Appellant, Respondent

submits that the trial judge did not abuse her discretion in allowing the cvidence relating
" to identification. First, the trial judge performed the appropriate test, first analyzing the
‘of-'coun procedure, and subsequently analyzing factors

independent of that procedure. As such, her ruling was not based on an error of law.

suggestiveness of the out-

Secondly, there was evidence to support her ruling that the confrontation at the bond

-hearing was not unduly suggestive, and that Bourgeois’s certainty as 1o Appellant’s

|

- identity as onc of the robbers pre-dated any allegedly suggestive confrontation at the bond
hearing anyway. As such, the motion to suppress the identification evidence was validly
denied with respect to Ms, Bourgeois.

In a crimina] prosceution, short of circumstances which show there is a very

substantial likelihood of irreparable misidentification of defendant, cvidence of

identification including circumstances and weight, are for the jury. State v. Stewart, 275

S.C. 447,272 S.E.2d 628 (1980). Respondent submils that the trial judge correctly held

that, given the totality of the circumstance, the out-of-court procedures were not unduly

suggestive, However, respondent also submits that even if this Court were to find that the

out-of-court procedures employed were suggestive, there was -ample evidcnce presented

at the suppression hearing that the witnesses were able to reliably identify the Appellant
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based on information independent of suggestive proccdures. As such, Respondent
submits that Appellant is unable to show any error resulting from the trial court’s refusal
to suppress the identification evidence. Therefore, this specific claim should be denied,
and this Court should affirm the findings of the lower court. -
V.
The trial judge did not err in denying Appellant’s motion for a mistrial on
‘the basis of incompetent testimony offered by Officer Golden.

Appellant argues on appeal that the trial judge erred in denying the motion for 2

- mistrial made on the grounds that the prosecution witness had injccted arbitrary and

inadmissible evidence before the jury by referencing facts that the 1rial'judgc had
previously ruled would not be submitted into evit.i"ence.

The decision to grant or deny a motion for mistrial is a matter within the trial
court’s sound discretion, and such a decision will not be disturbéd on appeat absent an
abuse of discretion amounting to an errorof law. State v. Council, 335 8.C. 1,515
S.E.2d 508 (1999). Although the decision to grant a mistrial is vested in the sound
discretion of the trial court, a mistrial is proper only where it is dictated by manifest
necessity or the ends of publid justice. State v. Rowlands, 343 S.C. 454, 539 S.E.2d 717

(Ct. App. 2000). A mistrial should be declared only when absolutely necessary. State v.

Culbreath, 377 S.C. 326, 659 S.E.2d 268 (Ct. App. 2008).
Whether a mistrial is manifestly necessary is a fact specific inquiry, and a
defendant must show both error and resulting prejudice in order to be entitled to a

mistrial. State v. Adams, 354 S.C. 361, 580 S.E.2d 785 (Ct. App. 2004). The granting of
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the motion for a mistrial is

5 an extreme measure which should be taken only where an -

. incident is'so grievous that prejudicial effect can be removed in no other way. State v.

Patterson, 337 S.C. 215, 522 S.E.2d 845 (Ct. App. 1999). The trial judge should exhaust

-other methods to cure poss

515 S.E.2d at 514 (1999).

A mustrial should 1

sible prejudice before aborting a trial. Council, 335 S.C. at 13,

10t be ordered in every case where incompetent evidence is

received. Adams, 354 S.C. at 377, 580 S.E.2d at 793 (Ct. App. 2004). Generally, where

there is a concemn regarding improperly admitted elicited testimony, a curative instruction

to disregard the testimony

373 S.C. 230, 644 S.E.2d

In the present case

is deemed to have cured any alleged crror. State v, Edwards,

66 (Ct. App. 2007).

immediately following the

co-defendant’s counsel objected and moved for a mistrial

introduction of testimon_); regarding drugs and a shotgun found

at co-defendant’s home. Appellant’s counsel joined in the motion. (R, p. 747, linc 16 - p.

748, line 6). However, the trial judge noted that the law instructed her to save trials from

a mistrial situation whenever possible, and that mistrials were to be granted only in the

most cxtreme of situations, (R. p. 750, lines 17-20). As such, the trial judge elected to

deny the motion for mistrial and give a curative instruction instead, instructing the jury to

disregard the complained of testimony. (R, p. 750, linc 21 - p. 752, line ). Respondent

subinits that the trial judge

minimized any potential prejudice via its curative instruction

to the jury, and that as a result the trial judges’s decision to deny the motion for mistrial

was ot error, and fell within her broad discretion.
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In any event, Respondent submits that this issue was not properly preserved for
appellate revicw. Because a trial court’s curative instruction is considered to cure any
error regarding improper testimony, a patty must contcmporaneously object to a curative
instruction as insufficient or move for a mistrial to preserve the issue for appellate Treview.
§tﬁte v. White, 371 S.C. 439, 639 S.E.2d 160 (Ct. App. 2006). See also State v. Georpe,
323 S.C. 496, 476 S.E.2d 903 (1996)(no issue is preserved for appellate review if the .
objecting party accepts the judge’s ruling and does not contemporaneously make an |
additional objection to the sufficiency of the curative charge or move for a mistrial).

Here, although Appellant’s counsel did join in the motion for mistrial and state .
prior to the trial judge’s rulﬁng on the motion that he believed ‘the only thing available is
a mistrial because there are no curative things that the court can do,’ (R.p.747, line 24 -
p- 752, line 23), there was no further objection after the judge issued her ruling. (R. p.
754, lines 12-17). Because of Appellant’s failure to renew his objection or motion for
mistrial, Respondent submits that this issue was not preserved for appellate review.

However, even if this Court finds that the issue was preserved, and error was in
fact comr;ﬁtted, Respondent submits that any error was harmless. Generally, appellate
céurts will not set aside convictions due to insubstantial errors not-affecting the result.
Adams, 354 S..C. at 380-81, SB0 S.E.2d at 795 (Ct. App. 2004); see also State v. Curry,
370 S.C. 674, 636 S.E.2d 649)(error is harmless when it could not have reasonably
affiected the result of the trial), |

An error is not reversible unless it is rﬁaterial and prejudicial to the substantial

rights of the appellant. State v. Lee-Grigg, 374 S.C. 388, 640 S.E.2d 41 (Ct. App. 2007).
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The trial judge did not err in denying Appellant’s motion for a mistrial made
on the grounds that the jury pool was informed as they began deliberations that the
Appellant and his co-de!‘elndant'had robbed a bank in Cameron, South Caroli'na and
that the authorities sought to bring them t§ justice for their crimes.

The decision to grant or deny a motion for mistrial is a matter within the trial

court’s sound discretion, and such a decision will not be disturbed on appeal absent an

abusc of discretion amouhting to an error of law. State v. Council, 335 S.C. 1, 515

|

S.E.2d 508 (1999). Although the decision to grant a mistrial is vested in the sound

discretion of the trial court, a mistrial is proper only where it is dictated by manifest

necessity or the ends of public justice: State v. Rowlands, 343 5.C. 454, 539 S.E.2d 717

(Ct. App. 2000). A mistrial should be declared only when absolutely nccessary. State v.

Culbreath, 377 S.C..326, 659' S.E.2d 268 (Ct. App. 2008).

Whether a mistrial is ‘manifestly necessary is a fact specific inquiry, and a

defendant must show both error and resulting prejudice in order to be entitled to a

mistrial. State v, Adams, 354 S.C. 361, 580 S.E.2d 785 (Ct. App. 2004). The granting of’

the motion for a mistrial is an extreme measure which should be taken only where an

incident is so grievous that prejudicial effect can be removed in no other way. State v,

Patterson, 337 S.C. 215, 522/S.E.2d 845 (Ct. App. 1999). The trial judge should exhaust

other methods to cure possible prejudice before aborting a trial. Council, 335 S.C. at 13,

515S.E.2d at 514 (1999).
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Geﬁeraliy, determination of whether extraneous ihfi)nnation received by a juror
during the course of the trial is prejudicial is a matter for determination by the trial judge.
State v, Galbreath, 359 S.C. 398, 597°S.E.2d 845 (Ct. App. 2004). When an allegation is
made that extraneous information may have improperly influenced jurors, the relevant
factors to be considered are the number of jurors exposed, the weight of the evidence
properly before the jury, and the likelihood that curative measures were effective in -
reducing the prejudice. Id. Where a défendant seeks a new tﬁal on the basis of juror
misconduct, he is required to prove both the alleged miscc;nduct and the resulting
prejudice. Id. |

During jury deliberations, the jury sent out a note indicating that it had been

- brought to the jury’s attention that one of the jurors had heard something about the two

co-defendants also being targeted by police for an alleged armed bank robbery committed
in ‘Cameron, South Carolina. (R. p. 1054, lines 1-11). The tnal judge denied the motion
for a mistrial, gave 4 curative instruction to each juror, and further polled each juror in.
order to determine to her satisfaction that the jury could disavow themselves of this
knowledge in consideration of the case. (R. p. 1069, line 21 - p. 1096, line 8).

Respondent submits'that.the trial judge committed no error in denying Appellant's
motion for mistrial. She did as law the i_nstructed her to do, seeking to exhaust other
methods to cure possible prejudice before aborting the trial. In fact, she not only gave a
curative instruction, she gave a curative instruction to each individual juror and poiled

them to determine if they could disavow themselves of the information in question in

" consideration of the case before them, thus increasing the likelihood the curative
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mcasures would be effective. Further, there was substantial evidence admitted against

- Appellant at trial, including his statement to-his girlfriend that he robbed the store in -

question, the in and out-of-court identifications identifying Appellant as one of the

robbers, and the evidence obtained as a result of the search warrant. Hence, Respondent

submits that although the entire jury heard the extraneous information, the potential {or

prejudice was minimized and " the trial judge’s actions in denying the motion for mistrial

' clearly fell within her broaL discretion.

However, even if th‘is Court finds that error was in fact committed, Respondent
submits that any error was harmless. Generally, appeliate courts will not sct aside
convictions due to insubstantial errors not affecting the result. Adams, 354 S.C. at 380-

\
81,580 S.E.2d at 795 (Ct. J'\pp. 2004); see also State v. Curry, 370 S.C. 674, 636 S.E.2d

649)(error is harmless when it:could not have reasonably affected the result-of the trial).

An error is not reversible unless it is material and prejudicial to the substantial’
rights of the appellant. State v: Lee-Grigg, 374 S.C. 388, 649 S.E.2d 41 (Ct. App. 2007).
No definite rule of law governs finding an error harmless; rather the materiality and

prejudicial character of the ecror must be determined from its relationship to the entire

case. Id.; see also State v, l‘vﬁzzell, 349 8.C. 326, 563 S.E.2d 315 (2002)(in determining

whether an error is harmless, the reviewing court must review the entire record to

determine what effect the error had on the verdict). -
As noted before, there was 2 great deal of other evidence, such as the out-of-court and in-

court identifications, and the other admissible evidence found pursuant to the search

warrant that tended to prove the defendant’s guilt, which was wholly independent of any
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speculative knowledge of prior robberies. As such, Respondent submits that even if the
denial of the imotion for mistrial was error, Appellant is unable to prove prejudice, and
that as a result, any error is harmless. Therefore, Respondent submits that this specific

claim should be denicd, and that this Court should affirm the findings of the lower court.

31




82

STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal From Calhoun County
Diane Schafer Goodstein, Circuit Court Judge

THE STATE,
Respondent,
VS.

PHILLIP LEE SPEARS,

Appellant.
PROOF OF SERVICE

L Kathy‘W. Scott, certify that ] have served the Final Brief of Respondent on
Appellant by depositing three copies of the same in the United States mail, postage
prepaid, addressed to:

M. Celia Robinson, Esquire

South Carolina Commission on Indigent Defense

_ Divilsion of Appellate Defense
PO Box 11589

Columbia, SC 29211-1589
| further certify that all parties required by Rule to be served have been served.

This 3™ day of November, 2009.

Kathy'W. Sgtt
Administrative Assistant
Office of Attorney General
Post Office Box 11549
Columbia, SC 29211
(803) 734-3727




83

THE STATE OF SOUTH CAROLINA

In The Court of Appeals
- The State, | Respondent,
V.
Phillip Lee Spears, ‘Appellant.

Appeal From Calhoun County
Diane Schafer Goodstein, Circuit Court Judge

, Opinion No. 4843
Heard March 10, 2011 — Filed June 15, 2011

AFFIRMED

Assistant Appellate Defender M. Celia Robinson and
Appellate Defender Breen R. Stevens, of Columbia,
for Appellant.

Attorney General Alan Wilson, Chief Deputy
Attorney General John W. Mclntosh, Assistant
Deputy Attorney General Salley W. Elliott and
Assistant Aftorney General A. West Lee, of
Columbia; and Solicitor David M. Pascoe, Jr., of
Summerville, for Respondent.



34

GEATHERS, J.: Phillip Lee Spears appeals his convictions for armed
robbery, kidnapping, and ‘possession of a firearm during the commission of a
violent crime. Spears argues the trial court erred in: (1) denying his motion
to sever his case from his codefendant's case prior to trial; (2) denying his
motion to suppress trial téstimony and evidence of a gun found in the room
where Spears was taken il}lto custody; (3) denying his motion to suppress the
in-court identifications of ‘both defendants on the ground that the out-of-court
identification process was unduly suggestive; (4) denying his motion .to
suppress evidence that Spears submits was obtained without a valid search
warrant and without valid consent; and (5) denying his motion for a mistrial,
which was based on multiple grounds. We affirm.

FACTS / PROCEDURAL HISTORY
On November 6, 20(:)6, two men entered Bell's Bait and Tackle Shop in
Elloree, South Carolina (a}l‘so known as, and hereinafter, the Wagon Wheel).
The men held the store owner and several of his employees' on the floor at
gunpoint while they proceeded to rob. the store. The robbers absconded with
over $200 in cash, approximately $580.in rolled coins, and several packs of

Newport cigarettes. -

James. Bourgeois (the owner of the Wagon Wheel) called 911, and the -
police arrived within ten :minutes. Natasha Rivers, a store employee, was
able to provide the police with a detailed description of both suspects. As a
result of her description, police developed Phillip Spears as a suspect. Later
that same day, approximately four hours after the robbery, police showed
Rivers a photo line-up and she immediately identified Spears. Rivers
testified she was one hundred percent certain that Spears was the same
gunman who first entered the ‘Wagon Wheel that morning. Around six-thirty
or seven o'clock on the evening of the robbery, Rivers was shown a second
photo line-up. Rivers said she saw the second line-up on a computer screen

at the sheriff's office. Rivers immediately pointed to Spears's codefendant,

' The victims were Natasha Rivers, James Bourgeois; Cleveland Williams,
and Iskier Prezzie. Rivers's two minor children were also in the store on the

morning of the robbery.




Titus Bantan, although she noted Bantan's hair was dlfferent in the photo
line-up than it had been when she saw him that moming.

The police investigation led them to the home of Spears's ex-girlfriend,
Tanesha Adams. Through Adams, police learned that prior to the robbery
Spears had called Adams at 5:00 a.m. and again at 7:00 a.m. to ask her

'whether she knew if the Wagon Wheel had video cameras. Adams testified

she told Spears she did not know. While the police were still present, Spears
called Adams again. Adams testified Spears admitted to her over the
telephone that he robbed the Wagon Wheel that morning.

During the same police visit, Adams's brother told police about a
mobile home in Orangeburg, South Carolina, where he said Spears
sometimes stayed. Adams's brother volunteered to show police the mobile
home. Police arrived at 140 Charlotte Circle in Orangeburg armed with an
arrest warrant for Spears. The police entered with their guns drawn and

ordered an unknown suspect to back down the hallway with his hands up.

After the suspect was detained, the police identified him .as Bantan, not
Spears. Officer Williams stated, "Initially [Bantan] was handcuffed. Once
we believed that he was going to sign the permission. to search, of course he
was unhandcuffed . . .." Although Bantan initially consented to a search of
the mobile home, Bantan later withdrew his consent after the pohce located

items consistent w1th the robbery

The officers then left and obtamed a search warrant, Whlch they
executed at 9:00 p.m. on the evening of the robbery. They recovered
Timberland boots and army fatigue style pants that matched the description
of the clothing worn by one of the robbers, several packs of Newport
cigarettes, $260 in twenty dollar bills, and a "Coinstar" receipt showing $300
in coins that had been exchanged for cash at a nearby Bi-Lo a few hours after
the.robbery. Even though the trial court noted Bantan's initial consent was
invalid, the trial court ruled all the evidence obtained through the search was

-adm1551ble via the doctrme of inevitable discovery.

Bantan and Spears were tried together for the Wagon Wheel robbery.
A jury convicted both defendants on all counts. The trial court sentenced
Spears to thirty years' imprisonment for Kkidnapping, thirty years'
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imprisonment for armed lobbery, and five years' 1mpr1sonment for possession

of a firearm during the commission of a violent crime, to run concurrently.

This appeal followed

STANDARD OF REVIEW

"In criminal cases, the appellate couirt sits to review errors of law.only."
State v. Baccus, 367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006). '

1.  Motion to Sever

' Spears filed a mot
codefendant, Titus Bant:
Specifically, the trial cou
mandate separate trials.
because he was forced to

Bantan, and this denied hi

ion in limine to sever his case from that of his
an,” and the trial court denied Spears's motion.-
it noted that mutually antagonistic defenses do not
On appeal, Spears argues severance was required
defend himself against the prosecution and against
m the specific right to a fair trial.

§

"A motion for severance is addressed to the sound discretion of the trial

court." State v. Simmons.
2002).

"The trial court's

352 8.C. 342, 350, 573 S.E.2d 856, 860 (Ct. App.
ruling will not be disturbed on appeal absent an

abuse of that discretion.”

State v. Rice, 368 S.C. 610, 613, 629 S.E.2d 393,

394 (Ct. App. 2006). "An abuse of discretion occurs when a trial court's

decision is unsupported by the evidence or controlled by an error of law." Id.

at 613, 629 S.E.2d at 395.

"Where the offense
general nature involving. c

s charged in separate 1nd1ctments are of the same

onnected transactions closely related in kind, place .

and character, the trial judge has the power, in his discretion, to ordér the

indictments tried together

prejudiced.” - Simmons, 352 S.C. at 350, 573 S.E.2d at 860.

if the defendant's substantive rights would not be
"Offenses are

considered to be of the same general nature where they are interconnected."

State v. Jones, 325 S.C.

310, 315, 479 S.B.2d 517, 519 (Ct. App. 1996).

"Conversely, offenses which are of the same nature, but which do not arise

out of a single chain of

circumstances and are not provable by the same

evidence may not properly be tried together." Id.




" "A severance should be granted only when there is a serious risk that a
joint trial would compromise a specific trial right of a codefendant or prevent
the jury from making a reliable judgment about a codefendant's guilt." State
v, Walker, 366 S.C. 643, 657, 623 SE.2d 122, 129 (Ct. App. 2005)
(emphasis added). - An example of a specific trial right that may be prejudiced
from a joint trial is the constitutional right to cross-examination when one
codefendant's confession expressly implicates another codefendant but the
confessor does not take the witness stand. Bruton v. United States, 391 U.S.

123, 135-37 (1968).

 "A defendant who alleges he was improperly tried jointly must show
prejudice before an appellate court will reverse his conviction." State v.
Halcomb, 382 S.C. 432, 440, 676 S.E.2d 149, 153 (Ct. App. 2009). "The rule
allowing joint trials is not impugned simply because the codefendants may
présent evidence accusing each other of the crime." Id. "A proper cautionary
instruction may help protect the individual rights of each defendant and
ensure that no prejudice results from a joint trial." State v. Stuckey, 347 S.C,
484, 497, 556 S.E.2d 403, 409 (Ct. App. 2001) (citations and quotation marks

omitted). ‘

We affirm the trial court's denial of a severance because there was no
abuse of discretion; the ruling was supported by the evidence and not affected

by an error of law. Rice, 368 S.C. at 613, 629 S.E.2d at 395. The evidence -

against Spears  and Bantan was interconnected. ‘Both defendants were
charged with an armed robbery that occurred at the Wagon Wheel on the
morning of November 6, 2006. Both defendants: were charged with
kidnapping the same victims during the robbery. Both defendants were

charged with possession of a firearm during the commission of these crimes. -

Finally, Spears's ex-girlfriend, Tanesha Adams, and Adams's brother led
police to Bantan's mobile home, which contained evidence corresponding to
the items victims testified were stolen from the Wagon Wheel.

Furthermore, no specific trial right was prejudiced by the joinder of
these codefendants' trials. See Bruton, 391 U.S. at 135-37 (finding a specific
trial right was prejudiced and that prejudice could not be remedied with a
curative instruction when one codefendant expressly implicated the other
codefendant in his oral confession but refused to take the witness stand).
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Although the State presented evidence that Spears confessed to committing
the crime ‘to Adams over the telephone, there was no evidence Spears
implicated Bantan durlng the call. In addition, Bantan did not implicate
Spears at any point durm‘g the police investigation. Therefore, we hold the
trial court did not abuse 1ts dlscretlon in denying Spears's motion for a

severance.

Spears also argues severance was warranted because he suffered

_prejudice during Bantan's closing argument, which emphasized the plethora

of evidence against Spear}s in contrast to the scant evidence against Bantan.

We disagree. = South Qarolina law - provides that mutually antagonistic
defenses, or the possibility that codefendants may accuse each other of the
crime, does not necessarlly warrant a severance. See State v. Dennis, 337
S.C. 275, 281, 523 SEZg 173, 176 (1999); Halcomb, 382 S.C. at 440, 676
S.E.2d at 153. In addition, the trial court gave a cautionary instruction to the
jury during its opening remarks that it should consider the evidence against
each defendant separately. See Stuckey, 347 S.C. at 497, 556 S.E.2d at 409
(noting a proper cautionary instruction may heélp to protect the individual

rights of each defendant jand ensure that no prejudice results from a joint
trial).

Finally, Spears argues severance was required in order to protect his
specific trial right to argue last during closing arguments if he presented no
evidence or witnesses. We decline to address this argument as it was not
argued below, and therefore it is not. properly preserved for this court's
review. State v. Dunbar, 356 S.C. 138, 142, 587 S.E.2d 691, 693-94 (2003)-
("In order for an issue to ﬂe preserved for appellate review, it must have been
raised to and ruled upon by the trial judge. Issues not raised and ruled upon
in the trial court will not be considered on appeal."). o

|
II. Motion to Suppress; Ev1dence of Gun

Spears was arrested\ three days after the Wagon Wheel robbery at a
residence in North Carolina. A gun was found under the: mattress in the
bedroom where Spears as staying, Spears filed a motion in limine to
suppress evidence of the gun, arguing there was no evidence he ever
possessed the gun, such as‘ fingerprints or testimony that the gun belonged to -




him. Spears further contended Bourgeois's statement to police described a
silver automatic gun with black trim, whereas the gun found near Spears at
the time of his arrest was a black gun with silver trim. The trial court denied
the motion to suppress, noting any discrepancies between the victims'
description of the gun they saw during the robbery and the gun found near
Spears at the time of his arrest would go to the weight of the evidence rather
than to its admissibility. However, the trial court noted that the State would
need to lay a proper foundation for the admission of the gun during the

course of the trial.

On appeal Spears argues the trial court erred in its in limine ruling that
the gun was admissible despite acknowledging the State would need to
establish a proper foundation during trial. Spears submits the gun was
irrelevant because the State was unable to establish he owned it and was also
unable to establish any connection between the gun and the crimes for which
he was indicted. Finally, Spears contends the prejudicial effect of admitting
the gun substantially outweighed the probative value.

During trial, Rivers testified she saw Spears with a black gun trimmed
with silver on the top. Bourgems testified he saw Spears with a dark colored
gun with chrome parts on it.”> The State displayed the gun found near Spears
to Bourgeois, and he stated: it looked similar to the gun he saw on the day of
the robbery. Finally, Cleveland Williams (another store employee) testified
during trial that the gun found near Spears at the time of his arrest in North
Carolina looked "almost exact[ly]" the same as the gun he saw on the day of

the robbery

. ‘Spears d1d not object to any of the victims' trial testlmony regarding the
appearance of the gun or its similarity to the gun found near Spears at the

" fime of his arrest. See State v, Forrester, 343 S.C. 637, 642, 541 S.E.2d 837,

840 (2001) -("[Mlaking a motion in limine to exclude evidence at the
beginning of trial does not preserve an issue for review because a motion in

2 Spears's trial counsel cross-examined Bourgeois extensively regarding the
discrepancy between his description of the gun in his written statement to
police (silver with black trim) and his description of the gun at trial (dark
colored with chrome parts).
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limine is not a final determination. The moving party, therefore, must make a
contemporaneous objection when the evidence is introduced.") (citations and
quotation marks omitted). In addition, the motion in limine did not occur
immediately prior to the victims' testimony regarding the gun. See id.
("However, where a judge makes a ruling on the admission of evidence on
the record immediately prior to the introduction of the evidence in question,
the aggrieved party does not need to renew the objection."). Therefore,
Spears s argument regarding the admissibility of the testimony concerning the

|
gun is not preserved for our review.

Spears did object, thever, when the State moved the actual gun into
evidence. Therefore, we proceed to evaluate that ruling on the merits. "The

admission of evidence is within the discretion of the trial court and will not
be reversed absent an abﬁse of discretion." State v. Moore, 377 S.C. 299,
305-06, 659 S.E.2d 256, %59 (Ct.-App. 2008) (citations and quotation marks
omitted). "An abuse of discretion occurs when the trial court's ruling is based

on an error of law." Id. at 306, 659 S.E.2d at 259 (citations and quotation
marks omitted).

'"Relevant evidence' ' means evidence having any tendency to make the
existence of any fact that i is of consequence to the determination of the action
more probable or less probable than it would be without the evidence." See
Rule 401, SCRE. Howe\’rer relevant evidence may be excluded when its
probative value ‘is subs‘tantlally outweighed by the danger of unfair
prejudice, confusion of the issues, or mlsleadmg the jury . . .." Rule 403,
SCRE. "Evidence is unfalrly prejudicial in the context of Rule 403, if the
evidence has an undue ten‘dency to suggest a decision on an improper basis,

-such as an emotional one"'" S.C. Dep't of Soc. Servs. v. Lisa C., 380 S.C.

406, 417, 669 S.E.2d 647, 653 (Ct. App. 2008)

We believe the trial court did not err in admitting evidence of the gun.

‘The State laid a proper foundation for admission of the gun. Specifically,

several victims testified the gun found near Spears was very similar to the
gun they saw him with on Fhe day of the robbery. Because this evidence was
relevant and highly probative, we believe the trial court properly admitted it.




III. Motion to Suppress In-Court Identlﬁcatlons

Spears suggests the trial court erred in denymg his motion to suppress
both the out-of-court and the in-court identifications of Spears and. Bantan
when the out-of-court identification procedures were unduly suggestive.

"The United States Supreme Court has developed a two-prong[ed]

. inquiry to determine the admissibility of an out-of-court identification." State

v. Moore, 343 S.C. 282, 287, 540 S.E.2d 445, 447 (2000) (citing Neil v.
Biggers, 409 U.S. 188, 198-99 (1972)). First, a court must ascertain whether
the identification process was unduly suggestive. Moore, 343 S.C. at 287,
540 S.E.2d at 447, Next, the court must decide whether the out-of-court
identification was nevertheless so reliable that no substantlal likelihood of

mlsldentlficatlon exwted Id.

"The inquiry must focus upon whether, under the totality of the
circumstances, there was a substantial ' likelihood of irreparable
misidentification." State v. Turner, 373 S.C. 121, 127, 644 SE.2d 693,
696 (2007). The following factors are to be considered in evaluating the
totality of the c1rcumstances when determining the likelihood of

misidentification:

(1) the witness's opportunity to view the perpetrator
at the time of the crime, (2) the witness's degree of
attention, . (3) the accuracy of the witness's prior
description -of the perpetrator, (4) the level of

. certainty demonstrated by the witness at the
confrontation, and (5) the-length of time between the
crime and the confrontation.

Id. at 127, 644 S.E.2d at 696-97.

Spears failed to contemporaneously object when Rivers or Bourgeois
made in-court identifications of the defendants during their direct testimony,
despite the fact that both witnesses identified Spears and Bantan as the
gunmen who robbed the Wagon Wheel on several occasions during the
course of their testimony. Consequently, any issue with respect to the
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witnesses' in-court identifications is not properly before this court. See State
v. Forrester, 343 S.C. 63‘7 642, 541 S.E.2d 837, 840 (2001) ("[M]aking a
motion in limine to exclude evidence at the begmmng of trial does not
preserve an issue for rév1ew because a motion in limine is not a final
determination. The movmg party, therefore, must make a contemporaneous
objection when the evidence is introduced. ") (citations and quotation marks
omitted). In addition, Spears's motion in limine to suppress this evidence did
not occur immediately pr‘lor to the victims' in-court-identifications of Spears
and Bantan. See id. ("However, where a judge makes a ruling on the
admission of evidence on the record immediately prior to the introduction of

the evidence in question, the aggrieved party does not need to renew the
objection."). : ' : *

Spears did contemporaneously object to the introduction of the photo
line-ups for both Bantan and Spears. However, we do not believe the photo
line-ups were unduly suggestlve In addition, the identification process was
so reliable that no substan’aal likelihood of misidentification existed. See
Moore, 343 S.C. at 287, 540 S. E.2d at 447. Shortly after the robbery, Rivers
was able to provide a detailed description of both of the suspects to police.
Rivers testified she "dlrectly" pointed to the photo of Spears when she saw
the photo line-up, and she was "a hundred percent sure" Spears was the. man
who entered the Wagon Vs"heel first that morning. . In addition, Rivers saw the
first photo line-up only four hours after the robbery. Finally, Rivers testified
she recognized Spears durmg the course of the robbery as someone she knew
"from the neighborhood." Rivers saw the photo line-up of Bantan the
evening of the robbery, and she "directly" pointed to Bantan as well.
Viewing the totality of the circumstances, no substantial likelihood of
misidentification existed. See Turner, 373 S.C. at 127, 644 S.E.2d at 696-97,

IV. Motion to Suppress Evidence Obtained in Search

In a motion in limine to exclude all evidence obtained via the search,

the trial court ruled Bantan'

s initial consent to search was invalid based on the

fact that his will was overcome. However, after redacting the sentence in the -

|

search warrant affidavit referencing Bantan's consent, the trial court found:

that the affidavit attached
cause. Therefore, the trial

to the search warrant still gave rise to probable
court ruled that all the evidence obtained through "




the search was admissible via the doctrine of inevitable discovery. On
appeal, Spears argues that because Bantan's initial consent was. invalid, the
subsequent search warrant was also invalid because it was obtained on the
basis of illegally discovered evidence. In the absence of this illegally
discovered evidence, Spears contends the search warrant affidavit failed to
establish probable cause to search the mobile home. Spears further argues
the search warrant for evidence seized from 140 Charlotte Circle in
Orangeburg, SC, was invalid as it was issued to a Calhoun County officer
who was without jurisdiction to execute the warrant.

"The trial judge's factual findings on whether evidence should be
suppressed due to a Fourth Amendment violation are reviewed for clear
error.” State v. Baccus, 367 S.C. 41, 48-49, 625 S.E.2d 216, 220 (2006). The
Fourth Amendment guarantees "[t]he right of the people to be secure in their
persons; houses, papers, and effects, against unreasonable searches and
seizures . . .." U.S. Const. amend. IV; see also S.C. Const. art. I § 10. The
United States Supreme Court adopted the federal exclusionary rule to prevent
the admission of evidence at trial that was unlawfully seized in violation of
the Fourth Amendment and subsequently expanded that rule to apply to the
individual states via the Due Process clause. Weeks v. United States, 232
U.S. 383, 398 (1914), overruled by Mapp v. Ohio, 367 U.S. 643, 655 (1961).
However, the United States Supreme Court has narrowly interpreted the
scope of the exclusionary rule in recent years. See Hudson v. Michigan, 547
U.S. 586, 591-94 (2006) (holding violation of the "knock and announce" rule
did not warrant the exclusion of all evidence obtained in a search, and noting
that the exclusionary rule generates "substantial societal costs") (citations and

quotation marks omitted).

The inevitable discovery docfrine, one exception to the exclusionary
rule, states that if the prosecution can establish by a preponderance of the
evidence that the information ultimately or inevitably would have been
discovered by lawful means, the information is admissible despite the fact it
was illegally obtained. Nix v. Williams, 467 U.S. 431, 444 (1984). As
explained by the Nix Court, "if the government can prove that the evidence
would have been obtained inevitably and, therefore, would have been
admitted regardless of any overreaching by the police, there is no rational
basis to keep that eviderice from the jury in order to ensure the fairness of the
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- of the appellate court is

trial proceedings." Id. E'lf 447. Therefore, in Nix, the Court allowed the
introduction of physical e‘vidence of the victim's body despite the fact that the -
defendant's statements regardlng the location of the body had been obtained
in violation of his right tq counsel. Id. at 437, 449-50. The Court noted that
search parties were appﬂoachlng the location of the body, and there was
testimony that it would only have taken an additional three to five hours to

discover the victim's body if the search had continued. Id. at 449.

"A search warrant may issue only upon a finding of probable cause."
State v. Bellamy, 336 S.(;Z. 140, 143, 519 S.E.2d 347, 348 (1999). The duty
simply to determine whether the magistrate had a
substantial basis for concluding that probable cause existed. Id. at 144, 519
S.E.2d at 349 (citing Illinois v, Gates, 462 U.S. 213; 238-39 (1983)). "The
task of the issuing magistrate is simply to make a practical, common sense
decision whether, given all the circumstances set forth in the affidavit before
him . . . there is a fair probability that contraband or evidence of a crime will
be found in a particular place." State v. Dunbar, 361 S.C. 240, 253, 603
S.E.2d 615, 622 (Ct. App. 2004) (citing Gates, 462 U.S. at 238). "The
appellate court should give great deference to a magistrate's determination of

prpbable cause." Dunbar, 361 S.C. at 253 603 S.E.2d at 622

In-the instant case, the trial court found that all the ev1dence recovered
from 140 Charlotte Clrcle was admissible under the inevitable discovery
exception. We agree. Re‘lymg on State v. Davis, 371 S.C. 412, 639 S.E.2d
457 (2007), the trial court -first redacted any reference to Bantan's initial
consent due to the fact th%it his will was overcome by the officers' show of
force and then found the rfzmaining search warrant still gave rise to probable
cause to search the res:dence See Davis, 371 S.C. at 415-17, 639 S.E.2d at
459-60 (noting that a court may redact alleged misstatements in an affidavit
and consider the remaining content of the affidavit to determine whether it is
sufficient to establish proBable cause). The remaining portion of the search

warrant, as read into the record by the trial court, was as follows:

l
An armed robti)ery occurred at Bell's Balt and Tackle
Shop. in Elloree, South Carolina, and a suspect,
Phillip Spears} was positively identified by a store
clerk from a six photo line-up compiled by SLED.




Information . was received by officers: from the
Calhoun County Sheriffs Office that -suspect
sometimes stayed at 140 Charlotte Circle in the City
of Orangeburg, so officers responded to that location.
Upon arriving at 140 Charlotte Circle, a second
suspect, Titus Bantan, was located and had also been
-positively identified from a six photo line-up
compiled by SLED as one of the armed robbery
suspects.

As previously discussed, we beheve the out-of-court photo 1dent1ﬁcat10ns of
Spears and Bantan were valid and not the product of unduly suggestive
procedures.  In addition, we disagree with Spears's contention that the
affidavit mentions any of the evidence initially located by police during the
period of Bantan's initial consent. Viewing the totality of the circumstances,
the magistrate had a substantial basis for determining evidence relevant to the
Wagon Wheel robbery would be found at 140 Charlotte Circle. See Bellamy,
336 S.C. at 144, 519 S.E.2d at 349. We hold the trial court properly found
that the magistrate had a substantial basis for concluding that probable cause
existed. Accordingly, the evidence recovered from 140 Charlotte Circle was
admissible under the inevitable discovery doctrine as the evidence would
have been found subject to the valid search warrant, regardless of whether
Bantan was coerced to give consent durlng the initial search. See Nix, 467

U.S. at 443-44, 447.

We need not address Spears's remaining argument with respect to
whether the search warrant was improperly issued-to an officer  without
jurisdiction to execute the warrant because the entire argument on appeal
consists of a single sentence. See State v. Cutro, 332 S.C. 100, 108 n.1, 504
S.E.2d 324, 328 n.1 (1998) (noting a one sentence argument is too conclusory

to present any issue on appeal).

Y. Motion for a Mistrial

Spears argues the trial court erred in denying his motion for a mistrial
after Officer Christopher Golden -improperly introduced - testimony
concerning .40-caliber bullets, drugs, and a shotgun recovered during the
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search of 140 Charlotte (‘Zircle Spears further argues the trial court erred in
denying his. second mothn for a mistrial on the ground that the jury was
improperly influenced by extraneous information regarding another robbery

that Spears and Bantan allegedly commxtted

"The granting or refusing of a motion for a mistrial lies within the
sound discretion of the t‘nal court and its ruling will not be disturbed on
appeal absent an abuse oﬂ discretion." State v. Kelly, 372 S.C. 167, 170, 641
S.E.2d 468, 470 (Ct. App‘ 2007) (citation and quotation marks omitted). "A
mistrial should only be gl"anted when absolutely necessary, and a defendant
must -show both error an‘d resulting prejudice in order to be entitled to a
mistrial.” State v. Stanley, 365 S.C. 24, 34, 615 S.E.2d 455, 460 (Ct. App.

2005) (citation and quotation marks omitted).

“"The granting of a motion for a mistrial is an extreme measure which
should be taken only whe‘re an incident is so grievous that prejudicial effect
can be removed in no other way." State v, Goodwin, 384 S.C. 588, 605, 683
S.E.2d 500, 509 (Ct. App. }2009) (citation and quotation marks omitted). "An.
instruction to disregard .incompetent evidence usually is deemed to have
cured the error in its admission unless . . . it is probable that notwithstanding
such instruction or wfch‘drawal the accused was prejudiced." State v.

Simpson, 325 S.C. 37, 43 479 S.E.2d 57, 60 (1996).. "Error is harmless

when it could not reasonably have affected the result of the trial.” State v.

Reeves, 301 S.C. 191, 194‘ 391 S.E.2d 241, 243 (1990).

We affirm the trial court's denial of both of Spears's mistrial motions.
During pre-trial motions, the trial court ruled that the State was not to refer to-
drugs, a shotgun, or .40-caliber bullets, all of which were found in Bantan's
mobile home at the time of the search. During trial, Officer Golden was
listing the items recovered from 140 Charlotte Circle and he mentioned
recovering "some bullets,‘ .40-caliber, a shotgun. Plus, there [were] some
drugs found." Bantan's }counsel immediately objected and moved for a
mistrial after Officer Gold?n improperly testified about these items. Spears's
counsel joined in the motion for a mistrial. The State conceded Officer
Golden's testimony regarding a shotgun and drugs was inadmissible. The
trial court agreed the items should not have been mentioned, but denied

Bantan's motion for a mi:‘s’m’al. The trial court offered to give a curative
. g




instruction for the jury to disregard "the testimony that was given by [Officer
Golden] for ten seconds before we took our break." Both Bantan and Spears
declined any curative instruction by the trial court, arguing the instruction
would only bring more attention to the prejudicial testimony and that a

mistrial was the only remedy.

We affirm the trial court's denial of Spears's first mistrial motion as the
_ testimony was harmless in light of the overwhelming evidence of guilt
presented at trial. See Reeves, 301 S.C. at 194, 391 S.E.2d at 243 ("Error is
harmless when it could not reasonably have affected the result of the trial.").
Specifically, Rivers and Bourgeois testified at trial that they were-both one
hundred percent certain that Spears was the first gunman who entered the
Wagon Wheel. In addition, the State presented evidence that Spears
confessed to committing the robbery over the phone to Adams.

Spears argues the trial court erred in denying his second mistrial motion
based on extraneous information published to the jury concerning an
unrelated bank robbery. However, Spears's appellate brief fails to cite any
legal authority in support of this argument. Therefore, this argument has
been abandoned on appeal. State v. Garner, 389 S.C. 61, 67, 697 S.E.2d 615,
618 (Ct. App. 2010) (recognizing an argument is deemed abandoned on
appeal when it is merely conclusory and made without supporting authority).

Finally, during oral argument, Spears's appellate counsel suggested the
trial court erred in denying his mistrial motions because the trial court did not
evaluate all of the mistrial factors on the record before ruling on the motion.
See State v. Thompson, 276 S.C. 616, 621, 281 S.E.2d 216, 219 (1981)
(listing several factors to be considered by the trial court in evaluating the
merits of a mistrial motion). We decline to address this argument as it was
raised for the first time during oral argument and was not addressed in
Spears's appellate brief. Bochette v. Bochette, 300 S.C. 109, 112, 386 S.E.2d
475, 477 (Ct. App. 1989) (holding an appellant may not use oral argument as
a vehicle to argue issues not argued in the appellant's brief).
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CONCLUSION
For all of the foregoing reasons, the decision of the circuit court is
AFFIRMED.

WILLIAMS, and LOCKEMY, JJ., concur.
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