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'ISSUE PRESENTED

Did the lower court err in denying Petitioner relief from his conviction and sentence where
evidence showed trial counsel had a conflict of interest by representing both Petitioner and Deno
Perez because trial counsel had divided loyalties in light of Perez paying trial counsel to represent

Petitioner and law enforcement seeking Petitioner’s cooperation in its investigation against Perez?



STATEMENT

On June 8, 2002, a Spartanburg County grand jury indicted Petitioner for trafficking in
methamphetamine of 400 grams or more. App. 766. Petitioner’s trial began on July 22, 2002
before the Honorable Gary E. Clary. Ricky K. Harris represented Petitioner at his trial. App. 1.
The jury returned a verdict of guilty. App. 545, lines 16-20. On July 25, 2002, Judge Clary
sentenced Petitioner to imprisonment for a period of thirty years and a fine of $200,000. App. 549;
App. 565 lines 12-17. Following his convictioﬁ and sentence, Petitioner filed a timely notice of
appeal. Tara D. Shurling represented Petitioner on his appeal. The Court of Appeals affirmed

Petitioner’s conviction and sentence. State v. Michael Gonzales, Op. No. 3842 (S.C. Ct. App. Filed

July 6, 2004). | Subsequently, the Supreme Court denied the petition for writ of certiorari filed by
Petitioner. Remittitur was issued on March 13, 2006. App. 741.

On May 11, 2006, Petit‘ioner filed his application for post-coﬁviction (PCR) relief. Abp. 566
. 573. He filed an amended application on April 17, 2007. App. 579. Shurling represented
Petitioner concerning h_is PCR épplication, and S. Prentiss Counts and Suzanne H. White
represented the state. App. 582. An evidentiary hearing was held before the Honorable Roger
Couch on September 20, 2007, Novefnber 8, 2008, and January 11, 2010. App. 582; App. 669;
App. 722. On February 4, 2011, Judge Couch iséued his order denying relief. App. 740-748.
Thereafter, Petitioner moved for reconsideration on January 18;, 2011 | based upon e-mail
correspondence from Judge Couch indicating his intended rulmg App 749-753. On February 22,
2011, Petitioner moved the court to alter or arﬁend its judgment pursuant to Rule 59(e), SCRCP.
App. 754-760. On April 5, 2011, Judge Couch’s order denied Petitioner’s Rule 59(e), SCRCP

motion. App. 764-765.



Petitioner filed a petition for writ of certiorari on October 10, 2011 in the South Carolina
Supreme Court. The state filed its return on February 24, 2012. Subsequenﬂy; the Supreme_Couft
transferred this case to this Court pursuant to Rule 243(1), SCACR. On September 5, 2013, the
Honorable Paul E. Short, Jr., the Honorable H. Bruce Williams, and the Honorable Paula H.
Thomas of this Court granted the petition for writ of certiorari é.nd ordered briefing on the issue

presented. This brief follows.



ARGUMENT

The lower court erred in denying Petitioner relief from his conviction and sentence where

evidence showed trial counsel had a conflict of interest by representing both Petitioner and Deno

Perez because trial counsel had divided loyalties in light of Perez paying trial counsel to represent
Petitioner and law enforcement seeking Petitioner’s cooperation in its investigation against Perez.
Relevant facts |

On February 5, 2001, Deno Perez hired Ricky Harris to represent him on several
misdemeanor drug charges in the Spartanburg County Magistrate’s_Court. App. 612 lines 15-17.
Lucy Santana, who described herself as a close personal friend of Perez, consulted with Harris on
Perez’s behalf prior to his engagement. App. 612 line 23 - App. 613 line 4. Harris accepted
represenfetion and Santana paid the fee. App. 613 lines 6-7. Harris successfully represented Perez'
at trial a few mentlls later. App. 613 lines 7-9.

In January of 2002, Petitioﬁer was arrested on marijuana charges. App. 625 lines 11-14. On
January 5, 2002, Petitioner’s mother, the above-mentioned Lucy Santana, hired Harris to represent
Petitioner on the-charges. App. 601 lines 1-12. She paid Harris $25,000 in cash. App. 602 lines 5—
8. At the time, Petitioner was seventeen—yeaI;s old. App. 685 lines 23-25. Petitiener and his mother
had been living with Perez for years. App. 686 lines 6-16. In fact, Perez ‘had been like a father to
Petitioner. App. 686 lines 19-20. When Petitioner was a Very. y_ouﬁg teenager, Perez recruited
Petitioner into his drug business. App. 686 lines 21-23. While living at “The Campbut” in
Campobello, Petitioner’s primary jobs were to help unload huge loads of marijuana and guard them.
App. 687 lines 4-11. On the night Petitioner was arrested, he was delivering the marijuana to Perez

and Perez’s boss. App. 687 line 21 — App. 688 line 1.



On April 15, 2002, Perez was arrested.for trafficking marijuana in excess of one thousand
pounds. App. 613 lines 12-15. Santana again met with Harris and asked him to meet with Perez
concerning representation. App. 613 lines 19-20. Harris met with Perez and u_.ndertook
representation of him on the marijuana charges in April of 2002. Shortly _aﬁer this visit, Santana
made arrangements to pay Harris’ feés for representing Perez. App. 614 lines 1-5.

On June 3, 2002, Petitioner was arrested on charges of trafficking methampﬁetamine. App.
766-767. Again, Harris was retained to represent Petitioner. App. 602 lines 13-14. Deno Perez
made the first payment of $3,220 to Harris to represent Petitioner on the charges. App. 602 line 24
— App. 603 line 1. This payment was from Perez’s proceeds relating to a forfeiture action in which
-Ham's had represented Perez. App. 605 lines 4-15. The remaining $22,000 was paid on June 6,
2002 by check drawn on the accounf of J&M Contractors, who may have been the employer of
Perez. App. 603 lines 2 — 8. While Petitioner was incarcerated pending trial, he asked Harns if he
could do anything to help negotiate a better deal for him. 'App. 690 line 25 — App. 691 line 3.
Petitioner informed Harris thaf he had some information about Perez. App. 691 iines 5-7. At the
mention of Perez’s name, Harris said “he couldn’t hear-this.” App. 691 lines 8-9.

Petitioner went to trial on the methamphetamine charges on July 22, 2002 with Harris as his
attorney. App. 1-565. Petitioner was convicted of the charges. App. 545. >Shurling then
representéd Petitioner on his ‘direct appeal. App. 586 lines 22-23. An attorney fromfthe United
States Attorney’s Office approached Shurling regérding Petitioner woperaﬁng with thé fecieral
authorities against Perez. App. 587 liﬁe_s 11-6. Although Petitioner initially denied any knowledge
of Perez’s affairs to Shurling, he eventually agreed, in summer 2003, to provide the government

with substantial information in exchange for complete protection. App. 588 lines 16-17; App. 588



line 20 - App. 589 line 24. In otiler words, when Petitioner had conflict-free counsel, he agreed to
provide assistance to the prosecuting authorities against Perez.

While Shurling was representing Petitioner on his appeal from his methamphetamine
conviction, Harris continued to represent Petitioner on his pendjng marijuana charges and Perez on
his pending marijuana charges. Eventually, the federal authorities took over Perez’s case. App. 625
line 25 — App. 626 line 8. On May 15, 2003, Harris received a cailfrom the federal prosecutor who
inforﬁxed Harris he intended to ask the court to disqualify Harris on the Perez case ciue to a conflict
of interest and that Harris was a potential witness. App. 627 linés 10-16. According to the federal
prosecutor, the government’s theory was that Perez and Petitioner were co-conspirators. VApp. 627
lines 22-24. Harris learned that Petitioner had provided a statement against Perez. App. 635 lines
9-10. Harris moved to be relieved from representation of Perez. App. 629 lines 5-7.

On July 16, 2004, over a year after learning of the govérnment’s position concerning the
conflict of interest, Harris moved to be relieved from representing Petitioner on the marijuana
charges. App. 639 line 24 — App. 640 line 7. Harris moved to be relieved based upon an
“irreconcilable conflict of interest” due to “certain actions undertaken by [Petitioner] in his own
beha‘ J App. 640 lines 8-12. When asked to what actions undertaken by Petitioner he referred,
Harris responded “engaéin‘g in negotiations and, and other — negotiation, interyiéws, et cetera, with
whoever it was.” App. 640 13-16. .

Thereafter, Shurling was appointed to represent Petiﬁohef on the marijuana cilarges. App.
591 lines 1-8. Shurling negotiated a five-year concurrent sentence on a reduced charge relating to
the pending marijuana charges, which Petitioner accepted. App. 591 lines 11-15.

Although Harris had been paid fees to répresent Petitioner and Perez in drug cases and the
fees, or at the very least a portion of the fees, for both cases had been paid by Séntana and a portion
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of ;che fees for Petitioner were paid by Perez, Harris did nét consider Whether he had a conflict of
interest in representing Petitionerv'and Perez. App. 615 lines 9-18. Harris admitted that he did not
explore any connecti.on between Perez and Petitioner, but maybe should have. App. 616 lines 11-
13. According to Harris, if a conflict existed,_ he did not recégnize it at the time. App. 618 lines 9-
10. Harris denied understanding that Perez, Santana, and Petitior-ler' were part of a family unit. App.
605 lines 19-21. Harris admifted that when | he bégan representing Petitioner on the
methamphetamine' charges, he knew that Santana was hié mo-ther and that Perez “was either Lucy
Santana’s boyfriend or friend or ex-boyfriend or friend.” App. 668 lines 21-25. Harris testified that
after the United States Attorney alleged a conflict, he aéked Petitioner about his relationship with
Perez and Petitioner denied any relationship. App. 651 lines 9-12. During the PCR hearing, Harris
testified that if law enforcement ever consulted with him concerning ‘Petitioner providing
information against Perez, he did not have a record of it or “it was so thinly veiled thét [he] failed to
appreciate it.” App. 616 line 22 — App. 617Aline 1. Harris admitted that he didr not,havé any
conversations with law enforcement concerning Petitioner working with them or providing them
with any information in an effort to earn a favorable position. App. 657 line 21 — App. 658 line 1.
During the PCR Ahearing, Petitioner called Lieutenant Steve Cooper with the Spartanburg
Sheriff’s Department to testify. -App. 725 lines 15-16. Lt. Cooper testified that Perez was a person
of interest to the narcotics and vioient crimes divisions at the time of Petitioner’s original arrest.
App. 728 lines 20-25. Both of those divisions were interestéd in turhing Petitioner as a state’s
witness. App 729 lines 4-7. Harﬁs’ representation of both Petitioner and Perez hampered the
ability of law enforcement to secure Petitioner’s cooperation against Perez. App. 729 lines 15-19.
Lt. Cooper further testified that based on the information Petitioner _provided, the Department would
have been willing to ask the solicitor’s office to offer Petitioner a better deal. App. 732 lines 16-20.
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The PCR court issued its order denying relief. App. 740-748. The PCR couﬁ found Harris’
testimony credible and Petitioner’s testimony not credible concerning the conflict of interest. App.
745. The PCR court was persuaded to deny relief based upon. Harris’ testimony that Petitioner
never gave Harris any indication that he was aware of or involved with Perez’s drug activity. App.
745.

Discussion

The Sixth Amendment to the United States Constitution guarantees criminal defendants the

right to conflict-free counsel. Mickens v. Taylor, 535 U.S. 162, 168 (2002); Cuyler v. Sullivan, 446
U.S. 335, 348 (1980). In post-conviction proceedings, a criminal defendant must show his counsel
had an actual conflict of interest that adversely affected his  performance in representing him.

Cuyler, 446 U.S. at 348; Staggs v. State, 372 S.C. 549, 551, 643 S.E.2d 690, 691 (2007); Fuller v.

State, 347 S.C. 630, 633, 557 S.E.2d 664, 665 (2001); Thomas v. State, 346 S.C. 140, 142, 551

S.E.2d 254, 255 (2001); Jackson v. State, 329 S.C. 345, 354, 495 S.E.2d 768, 773 (1998); Duncan v.

State, 281 S.C. 435, 438,315 S.E.2d 809, 811 (1984). Where an actual conflict of interest existed,
Petitioner need not show prejudice resulting from that conflict. Cuyler, 446 U.S. at 348-350;
Duncan, 281 S.C. at 438, 315 S.E.Qd at 811. To demohstréte an actqal conflict of interest, Petitioner
must show that Harris owed a duty to a party whose intere;ts were adv;erse_-to Petitioner’s interests.
| See Staggs, 372 S.C. at 551, 643 S.E.2d at 692; Fuller, 347 S.C. at 633-634, 557 S.E.2d at 665;

Thomas, 346 S.C. at 143-144, 551 S.E.2d ét 256; Jackson, 329 S.C. at 354-355, 495 S.E.2d at 773;
Duncan 281 S.C. at 438, 315 S.E2d at 811.

The South Carolina Supreme Court explained that an actual conflict of interest occurs:

When a defense attorney places himself in a situation inherently conducive to

divided loyalties .... If a defense attorney owes duties to a party whose interests are
adverse to those of the defendant, then an actual conflict exists. The interests of the
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other client and the defendant are sufficiently adverse if it is shown that the attorney

owes a duty to the defendant to take some action that could be detrimental to his

other client.
Duncan, 281 S.C. at 437-438, 315 S.E.2d at 810-811(quoting Zuck v. Alabama, 588 F.2d 436, 439
(5" Cir. 1979)). The rationale of the test is rooted in the ““belief that the Sixth Amendment requires

that a defendant may not be represented by counsel who might be tempted to dampen the ardor of

his defense in order to placate his other client.... This possibility is sufficient to constitute an actual

conflict as a matter of law.”” State v. Gregory, 364 S.C. 150, 153, 612 S.E.2d 449, 450-45]

(2005)(quoting Zuck, 588 F.2d at 440).

Petitioner is unaware of any South Carolina case law directly on point;' however,

Derrington v. United States, 681 A.ﬁd 1125 (D.C. 1996) provides favorable persuasive authority.

Attorney Wood represented Derrington concerning drug charges. Id. at 1127. At the same time, he
represented Donald “Pig” Taylor regarding murder charges. Id. The two cases were not related. Id.

After Taylor had entered a plea of guilty but before sentencing, Wood discovered Derrington may

! Although Petitioner found no South Carolina case law directly on the subject, the Rules of
Professional Conduct recognize the dangers of conflicts of interests involving concurrent
representation and of accepting compensation from a third party for representing a client. A lawyer
is not allowed to represent a client if the representation would be directly adverse to another client
or if there is a significant risk that representation would be materially limited by the lawyer’s
responsibilities to another client, a former client, or a third person unless each affected client gives
informed written consent. Rule 1.7, RPC, Rule 407, SCACR. Further, the Rules forbid a lawyer to
accept remuneration for representing a client from one other than the client unless “(1) the client -
gives informed consent; (2) there is no interference with the lawyer’s independence of professional
judgment or with the client-lawyer relationship; and (3) information relating to representation of a
client is protected.” Rule 1.8(f), RPC, Rule 407, SCACR. The comments acknowledge that
“[I]awyers are frequently asked to represent a client under circumstances in which a third person
will compensate the lawyer in whole or in part.” The danger arises “[b]ecause third-party payers
frequently have interests that differ from those of the client... lawyers are prohibited from accepting
or continuing such representations unless the lawyer determines that there will be no interference
with the lawyer’s independent professional judgment and there is informed consent from the client.”
Rule 1.8 cmt. 11, RPC, Rule 407, SCACR. '



be a witness against Taylor. Id. at 1127-1128. Wood asked Derrington if he was the informant on
the murder case and Derrington denied it. Id. at 1 127. Wood cpntinued with the representation. Id.
at 1128. Derrington was convicted. Id. at 1129. During post-conviction proceedings, Derrington
revealed that he believed he héd provided information that led to the arrest of Taylor. Id. at 1130.
The court held that an actual conflict of interest existed because Derrington needed an éttorney who
would use his status as an informant as a bargaining chip with the prosécution. Id. at 1134. Wood
never discussed with Derrington the possibility of him cooperating with the prosecutors, and Wood
never approached the prosecutors tp request favorable treatment of Wood in exchange for his
cooperation. Id. The court furt_h_er held that the conflict adversely affected Wood’s performance
because he did not attempt to plea bargain with the prosecution. Id. at 1138.

The United States Supreme Court ac‘knowledged.“the inherent dangers that arise when a

criminal defendant is represented by a lawyef who 1is hired and.paid by a third party, particularly

when the third party is the operator of the alleged criminal enterprise.” Wood v. Georgia, 450 U.S.
261, 268-269 (1981).. Particularly applicable to Petitioner’s case, the Court explained “[o]ne risk is
that the lawyer will prevent his client from obtaining leniency by preventing the client from offering
testimony against his former employer or from taking other actions contrary to the employer’s
' interest.” Id. at 269.

It is inherently wrong to represent both the employer and the employee if the
employee’s interest may, and the public interest will, be advanced by the employee’s
disclosure of his employer’s criminal conduct. For the same reasons, it is also
inherently wrong for an attorney who represents only the employee to accept a
promise to pay from one whose criminal liability may turn on the employee’s

testimony.

Id. at 271 n.15 (quoting In re Abrams, 266 A.2d 275, 278 (N.J. 1970)).
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Concerning a criminal case from South Carolina, the Fourth Circuit Court of Appeals found
defense counsel’s joint represgntafion- of the defendants created an actual conflict of in_térest that
denied the defendants effective assistance of counsel. Hoffman v. Leeke, 903 F.2d 280 (1990).
John Hoffman was convicted of being an accessory before the fact to murder. The prosecution’s
theory was that Hoffman instigated his brother-in-law, George Moose, and Bill Bryant to recruit a
paid killer, Johnny Hamilton, to kill Roy Lowry. Lowry was shot and killed by Hamilto_n-. Id at
282. When Moose was arrested, Hoffman retained JM. “Bud” Long to represent Moose.
Hoffman’s wife paid the fee charged by Long. A month later, Hoffman hired Long to represent
him. The day after Hoffman was indicted, Long negotiated a plea agreement for Moose. .
Hamilton’s girlfriend, Kathy DanielAson, was arrested, and she also hired Long to represent her. Id.
Prior to the start of trial, the judge questioned Hoffman, Moose, and Danielson regarding the
potential conflict of interest, and all three agreed to proceed with Long. Id. at 282-283. ’I;he
following day, Moose and Danielson entered guilty pleas and agreed to testify against Hoffman. Id. -
at 283. Moose was the state’s key witness against Hoffman. Id. |

At a hearing on the conflict of interest issue, Moose testified that Long never discussed any
conflict of interest with him. The only meeting about the joint representation occurred before the
judge. According to Moose, Long told the defendants “to tell the judge that it was all right for Long
to represent the three of them.” Id. at 284. Hoffmah testified that he and Modse met with Long oﬁe
day in Long’s office. Long asked if the two of them saw any conflict in the representation. Both
responded negatively. Id. Hoffman believed he and Moose would testify to the same facts, which
would exculpate Hoffman. Id. at 285.

Long testified that he inquired of Hoffman and Moose about a possible conflict of interest
prior to accepting representation of Hoffman. Both told Long they had nothing to do with the
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murder and there was 1o conflict of interest. Long claimed he told the three defendants that if they
wanted another lawyer, “it was all right.” Id. Long saw no conflict between Moose and Hoffman,
however. Id. In faqt, he testified he would have done nothing differently at trial if he had not been
representing Moose. Id. Long admitte_d, however, that Méose’s statement ‘was a critical link to.
Hoffman, and the state’s case against Hoffman would not have gone to the jury without it. Id.

The Fourth Circuit found that Long was laboring under a conflict of interest — an
“inescapable and unavoidable conclusion.” Id. at 285-286. Long represented Hoffrﬁan and Moose
when Long negotiated a plea agreement for Moose in which Moose agfeed to testify for the state
and give a statement to the police, which implicated Hoffman. Id. at 286. The co@ict adversely
affected Long’s representation of Hoffman becaﬁse Long negotiated a plea bargain for Moose to
implicate Hoffman and Long failed to advise Hoffman what Moose’s testimony would be. Further,
Long’s representation of Moose prevented him from cross-examining Moose in a way to attack his
credibility.- Long could not question his own client’s truthfulness. Id. at 286-287. The prosecutor’s
repeated referenées to Long’s representatidn of allrthree defendants was evidence of the adverse
effect of the conflict. Id. at 287.

The Supreme Court of New Jersey granted a criminal defendant relief from his murder
conviction and sentence based upon a conflict of interest whefe the defendant’s lawyer and his co-
defendant’s lawyer had an unusual fee arrangement. The defendant was arrested for murder and
gave a statement indicating he and his co-defendant shot at thé deceased. The co-defendant waé
arrested and gave a statement indicating the deféndant shot the deceased. State v. Norman, 697
A2d 511, 514 (N.J. 1997). Thereafter, the co-defendant retained lawyer #1 to represent him.
Lawyer #1 agreed to be paid out of the $25,000 bail that the co-defendant’s family had posted. Id.
The co-defendant expressed to lawyef #1 that the defendant also needed an attorney. Lawyer #1

12



suggested his friend, lawyer #2, with whom .he shared office space. Id. at 514-515. Lawyer #1 and
lawyer #2 agreed to split equally the co-defendant’s $25,000 as their fees. Id. at 515. The
defendant and the cé-defendant wére conVicted in separate trials. Id. at 515-517. |

Regarding the “unusual fee agreement,” the New Jersey Supreme Court held “[t]here can be
‘no question that that fee arrangement created a potential conflict.” Id. ét 525. The defendant’s
knowledge of the fee agreement was not sufficient to constitute waiver of a conflict of interest. Id.
The fac;t that lawyer #1 held the funds, rather than the co-defendant, was Mateﬁal because the
monies for both fees originated with the c;o-defendant. Id. In prior decisions, the New Jersey court
had “recognized the importance and pervasive pfactice of plea bargaining” in the representation of

(133

criminal defendants. Thus, ““[t]o effectively advise his client as to what pleas should be entered,

defense counsel must be free to explore all possibilities, including pretrial negotiations.” Id.

(quoting State v. Bellucci, 410 A.2d 666 (N.J. 1980)); see also Thomas v. Foltz, 818 F.2d 476, 481
6™ Cir. 1987)(finding that “foregoing such plea negotiations is proof of an actual conflict of

interest); Holloway v. Arkansas, 435 U.S. 475, 490 (1978)(explaining that a conflict of interest

arising from multiple representation may prevent an attorney “from exploringr possible plea
negotiations and the possibility of an agreement to testify for the prosecution”).

Reversal was appropriate where the defendant and the co-defendant were drug dealers in
business together, one of the two killed the deéeased, and the defendant had substantial knowledge
of the shooting and of the co-defendant’s drug dealings so that the proisecution would have beén
interested in his cooperation. The only reason the court coulp_l surmise as to why the co-defendant
would pay for the defendant’s defense was that the co-d_efendént, was concerned about the

defendant’s potential cooperation. Norman, 697 A.2d at 526.
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The Ninth Circuit Court of Appeals held a federal defendant in habeas corpus proceedings
was entitled to an evidentiary hearing on his claim that his attorney had a conflict of interest where
the attorney was paid by an unidentified third person to represent the defendant and the attorney

advised the defendant to reject a plea offer. Quintero v. U.S., 33 F.3d 1133, 1135 (9" Cir. '1:994).2

The defendant demonstrated his attorney actively represented conflicting interests based upon the
fee arrangement. Specifically, the court stated “[a] drug conspiracy-qase involving large quantities
of cocaine, fees paid by unknown third parties, and the potential for unindicted co-conspirators may
be sufficient to demonstrate acfive representation of conflicting interests.” 1d. Concérning how
counsel’s conflict affected performance, the court determined the defendant was entitled to a
hearing concerning his allegation that cbunsel’s advice to reject a plea bargain was the result of the
conflict. ““In a case of joint representation of conflicting interests the evil ... is m what the advocate
finds himself compelled to refrain from doing, not only at trial but also as to pretrial plea

negotiations.”” Id. at 1136 (quoting United States v. Allen, 831 F.2d 1487, 1497 (9" Cir. 1987)). If

the third party paying-for the defendant’s attorney wefe involved in the narcotics transaction, then

the defendant’s guilty plea and cooperation may have implicated that pefson. Id. at 1136-1137.

? The Second Circuit also held a habeas petitioner was entitled to.an evidentiary hearing on her
claim that her mother, who was her co-defendant, paid her trial counsel’s fees. The petitioner
alleged trial counsel advised her not to testify even though testifying was in her best interests
because her testimony would inculpate her mother. The Court held that if the facts were
established at a hearing, then the habeas petitioner would be entitled to relief on the ground that
trail counsel abdicated a duty of loyalty by permitting a third party who paid the fee to influence
the lawyer’s judgment. Amiel v. United States, 209 F.3d 195, 198-199 (2d Cir. 2000).
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Therefore, the attorney’s advice may have been motivated by the need to keep the defendant from -
implicating the third party. Id. at 1137

Similarly, the District Court for the Eastern District of Tennessee found an attorney
representing a defendant on drug charges had a conflict of inferest because he represented another
defendant who was involved in the drug conspiraﬁy. The conflict é.rose because cooperation‘ with
the government of one client would affect the other. The attorney’s lack of ény “real effort” to
explore a plea agreement or to suggest the defendant cooperate with the government wés, “In itself,

strong evidence of a conflict.” U.S. v. Almany, 621 F.Supp.2d 561, 569-570 (E.D. Tenn. 2008). It

13934

is the obligation of a defense attomey to explore possible plea negotiations, which “‘is easily

precluded by a conflict of interest.”” Id. at 570 (quoting United States v. McLain, 823 F.2d 1457,

1464 (11" Cir. 1987)). The Court explained that “[fJulfilling this obligation requites more than
simply sitting back and waiting to see what the Government offers.” Id.

Petitioner’s case is almost identical to that presented in Derrington, supra. The instant case

evidences an attorney who suffered from an actual conflict of interest. Harris could not engage m
plea discussions on Petitioner’s behalf because of his duty to Perez. Harris should have inquired as
to the relationship between Petitioner and Perez in light of the glaring red flags. Not only were
Petitioner and P_erez arrested on charges stemming from substantial quantities of -marijuana in the
same geographical area within a short period of time, the two were connected by Santana, and Perez
paid Harris’ fee for representing Petitioner. Hém'.s’ position that none of these factors led him to

recognize or appreciate an actual or potential conflict is untenable as he was willfully ignorant of

* The defendant claimed his attorney stated, “‘I’ve never worked, and will not work for a
“snitch,” am I working for one now?’” Quintero v. United States, 33 F.3d 1133, 1137 (9th Cir.
1994). _ A
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any conflict of interest. Like the attorney in Derrington, Harris may not rely upon Petitioner’s
denial of any connection to Perez where Harris engaged in no plea negotiations on Petitioner’s
behalf, failed to discuss with Petitioner the possibility of him cooperating with prosecutors in any
capacity, and never approached the proseéutors to seek leniency in exchange 'fo; Petitioner’s
cooperation. In fact, when Petitioner mentioned Perez’s name, Harris told Petitioner he could not -
hear that. The only explanation for sﬁch failures was Harris’ ‘duty of loyalty to Perez, which
required that he not expose Perez to additional criminal charges.

The PCR court neglected to consider that (1) Harris knew there was a:close personal
relationship between Petitioner’s mother and Perez; (2) Harris’ $25,000 fee for representing
Petitioner in his methamphetamine case had been paid, at least partially, by Perez; (3) Harris’
$25,000 fee for representing Perez in his marijuana case had been paid by Santana, Petitioner"s
mother; (4) Harris’ $25,000 fee for representing Petitioner in his marijuana case had been paid by
- Santana; and (5) Harris knew Petitioner and Perez were charged with trafficking large quantities of
marijuana in the same geographic area. Consideration of these factors indicates that Harris placed
himself in a situation inherently conducive to di'vided loyalties by representing Petitioner and Perez
simultaneously. Harris’s representation bf Petitiongr was compromised by the duties he owed to
Perez creating an actual conflict of interest. This conflict adversely affecte_d Petitioner because
Harris failed to pursue plea negotiations or consult with authorities regarding lenient treatment for

Petitioner in exchange for information concerning Perez.

16



CONCLUSION

This Court should hold the PCR court erred in denying Petitioner relief from his conviction
and sentence where evidence showed trial counsel had a conflict of interest by representing both
Petitioner and Perez because trial counsel had divided loyalties in light of Perez paying trial counsel
to represent Petitioner and law eﬁforcement seeking Petitioner’s co‘oberatiOn in its investigation
against Perez. Petitioner respectfully requests this Court reverse the decision of the PCR court and

grant Petitioner a new trial.
Respectfully submitted,

Susan B. Hackett
Appellate Defender

ATTORNEY FOR PETITIONER

This 10th day of September, 2013
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- STATEMENT OF ISSUE ON APPEAL

Did the PCR Court properly hold that Counsel was not ineffective in his representation of
Petitioner on a charge of trafficking in methamphetamine based upon an alleged conflict
of interest resulting from Counsel representing both Petitioner and another client named
Dino Perez? ' '



STATEMENT OF THE CASE

The Petitioner is presently confined in the South Carolina Department of
Corrections pursuant. to orders of comtnitment of  the Clerk of Court for Spartanburg
' County. The Peitioner was indicted at the June 2002 term of the Spartanburg County
Grand Jury for traﬁicking in methamphetamine (2602-GS-42-27425. He was represented
by Ricky K. Harris, Esquire. On July 22 - 25, 2002_, Petitioner proc‘eeded to tnal and was _-
found guilty as indieted. ‘He was sentenced by the Honorable Gary E. Clary, to
eonﬁnement fora period of thirty (30) years.' | |
: A timely Notice of Appeal was lﬁled on Petitioner’s behalf and an appeal was
perfected. Tara D. Shurling represented the fetitioner 1n his appeal.'.' fI;h'e South Caro_liha
Court of Appeals affirmed Petitioner’_s convi'etion and sentenee. , VState v. Michael
Gonzales Op. No 3842 (SC Ct. App filed July 6, 2064). On March9 2006, the Sonth
‘Carolina Suprerne Court denied the Petmon for Wnt of Certloran filed on Petitioner’s
behalf, The Remittitur was 1ssued March l3 2006

Petitioner then flled an Apphcatron for Post-Convxctlon Rehef on May 11, 2006, -
and an Amended Apphcatlon on Apnl 17, 2007 The Respondent made its Return on or
about October 31,2006. An evrdentlary hearmg into the matter was originally convened
on September 20, 20607. The record was held open and addmonal testimony was taken on
November 8, 2008, and.January 11, 2010, at the Spartanburg County Conrthouse. -Tara

D. Shurling, Esquire, represented the Petitioner. ~S. Prentiss Counts, Esqdire, and

' [n June 2002 the Petitioner was also indicted in Spartanburg County for trafficking in marijuana. Tara D.
Shurling represented him on that charge On October 7, 2004, the Petitioner pled guilty to the lesser-
included offense of trafficking in marijuana, 10-100 Ibs. ‘He was sentenced by the Honorable D. Garrison
Hiil to confinement of five years to be served concurrently with the sentence for trafficking in
methamphetamine. Petitioner dld not challenge this conviction or sentence in the post—convnctron relief
application.



Suzarme H. White, Esquire, of the South Carolina Attorney General’s Office, both
represented the Respondent. | | |

At the first hearing, tlre Petitioner testiﬁed on his own behalf. | Petitioner also

called Isaac Johnson, Esquire to testrfy on hrs behalf. Lreutenant Steve Cooper testified |

on Petitioner’s behalf at the second hearing. Terry Haselden, Esqmre and chky Hams

‘ | Esquire,’ testlﬁed on behalf of the State “The Honorable Roger Couch denied and

dismissed the applrcatron by written order dated Februa.ry 4, 2011. Petrtroner also ﬁled a

" 59(e) Motion, which was dismissed by Judge Couch by written order filed on April 5, |

-2011. | | » - ‘- |

A timely. Noiioe of Appeal was fil-ed on Petitioner’s behalf and a Petit.ion'for Writ, '

of Certloran and Respondent s Retum to the Petmon were submrtted The Supreme Court

| . of South Carolma granted the Petmon for Writ of Certroran on Apnl 4, 2012 A Brief of

Petrtroner was ﬁled and this Brief of Respondent follows



STANDARD OF REVIEW

The p‘roper standard of review of a post-conviction relief evndentlary heanng is

whether"‘any evidence of probative value” exists to sustain the post-conviction relief _.
:A judge’s findings. Cherry v. State, 300 S. C 115, S.EE.2d 624 (1989). In a post-conviction
. rehef proceedmg, the Petitioner bears the burden of proving the allegations in the_

- application. Butler v. State, 286 S. C 441, 334 S.E.2d 813 (1985).



ARGUMENT

L The PCR Court properly held that Counsel was not ineffective -

in his representation of Petitioner on a charge of trafficking in

methamphetamine based upon an alleged conflict of interest

resulting from Counsel representing both Petitioner and

another client named Dino Perez.
In this matter, Counsel was retained to represent Petitioner in January 2002 on a
- charge of trafﬁc-kingv in merijuane. and then subsequently in June 2002 on the charge of
trafﬁcking in methamphetamine. (Ap‘p,.;p.'6'02)d, Counsel was retained originally by
~ Petitioner’s rnother, Luey Sentane, who paid the $25,000 fee- fdr the trafficking in
maﬁjuana charge sometime around January 25, 2602  (App. p 601-2"606) Counsel
recerved a subsequent $25 000 fee for the trafﬁckmg in methamphetamme charge, pard»v
partlally by a personal check from Dino Perez. (App p- 602 3) Counsel’s knowledge as | |
to the relatronshrp between Petitioner and Mr. Perez at the tlme of bemg retained was that
Lucy Santana was Petmoner s mother and Mr. Perez was a fnend boyfnend or ex-
boyfriend of Lucy’s. (App. p. 608; 610) Counsel had represented Perez on several |
misdemeanordrug charges in Magistrate’s Court on February 5, 2001,th1ch resulted rrr'
no convictions, but forfeiture of 'over $6,000 in cash. (App. p.'612). Counsel was_also
retained to represent Perez in April 2002 after he and two other individuals were arrested
for an unrelated charge of trafﬁcking in marijuana. (App. p. 613). 'Petitioner’s trial for
trafficking in rrtethamphetamine began July 22, 2002, at whi_ch time he was found guilty
- of the charge. (App. p. 1; 615).
Petitioner argues that Counsel had a eonﬂict of interest because he represented

both Perez and Petitioner. Petitioner also argues that Counsel refused to negotiate with



the State on Petitioner’s behalf based on information that Petitioner could provide against
Perez because of Counsel’s relationship with Perez.

Ina post-coﬁviction relief proceeding, the Petitioner bears: the burden:of proving

‘ _the alleéations in their application. Butler v. State, 286 S.C. 441, 334 S.E.Zd,813 (1985).
Where ineffective assistance of Counsel ie alleged as a ground for relief, the Petitioner
must prove that “Counsel's conduct so undermined the proper functioning of the

adversarial process that the trial cannot be relied upon-'a's having produced a just result.”

Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 LEd2d 674, 692
(1984); Butler, 334'S.E.2d 813, o |

The proper measure of pefformance 1s whether ﬁ1e attorney .preVided represenfa-
tion within the range of competence' fequired in 'eriminal cases. Ti\e ceurts-pre‘sume that>
Counsel rendered adequate assxstance and made all 31gn1ficant dCCISlonS in the exercise of
reasonable professwnal Judgment. Stnckland 80 L Ed.2d 674 The Petitioner must
overcor_ne this presmnptien in order to receive relief. Cherry v, Stete, 300 S.C. 115, 386
 SE24624(1989). | . | o

A two-pronged test is used in evaluatlng allegatlons of ineffective assistance of
Counsel. First, the Petltloner must prove that Counsel's performance was - deﬁc1ent
Under this prong, attorney performance is measured by 1ts “reasonableness under
professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at 625, (citing Stricklﬁnd).
Secoﬁd, Counsel's deﬁeiem performance must 'have: brejudiced the Petitioner Such that
" “there is a reasonable probability thaf, but for Counsel's unprofessional errors, the result

of the proceeding would have been different.” Che , 300 S.C. at 117-18, 386 S.E.2d at



625. | Here, Petitioner has failed to meet elther prong of the Strickland test and has faile.d_
to show that Counsel was ineftective. | | |

At the post-convicti'on relief hearing, Petitioner testified that his mother lived with
l)ino Perez for years and that Perez had been like a father"to him. (App. p. 686). :
Petitioner testified that he was thirteen years old when he first met Perez » (App p- 695).
' _Petitioner testiﬁed that he was arrested when he was sev_enteen -years-old_ on these
charges. (App. p. 685)7 -Petitioner testified that he told Colmsel, while -he was being |
' honsed in Pod 6, that Petitioner had information about' Perez that coold‘perhaps help him
‘on the charges, but Counsel told h1m that he could not hear the information. (App p
691) Petitioner clarmed that if Counsel had talked w1th him about cooperatmg wnh_ |
police to get a deal before Perez was’ 1nd1cted or after Perez was arrested and mdrcted
_ Petmoner would have cooperated w1th authontles and would have wanted hlS own
attorney (App p 693)

 Petitioner testified that Counsel came to h1m at Perry Correctronal Institution after
the convrctlon for trafficking in -methamphetamme and dlscussed Wwhether or not
Petitioner would sign a form waiving any"potentlal conflict of interest. (App. p 689).
Petitioner acknowledged that when Counsel and another person (Terry Haselden,
Esqurre) came to see Petrtloner at Perry at that time, Petrtroner denied there was any
. connection between hnnself and Perez (App. p. 699) Petitioner acknowledged the
- conﬂlctmg statements of his connection to Perez, but clarmed that he lied to Counsel at
Perry because prevrously Counsel d1d not want to lrsten to him. (App. p 699). Petmoner

also claimed that the reason he lred was because he was scared of Perez. (App. p. 702).



Connsel testiﬁed that he did not con31der ihat there was a conﬂlct of interest in
representmg Petitioner and Perez because to his knowledge, the only thmg they had in
common was Lucy Santana. (App. p. 616). Counsel testified that it is not uncommon in _7

: | his experience for friends or individuals related to each other to wind up in the same kind
| ‘ -'of trouble, but that did not mean that it was the same trouble. (Apn. p. 616). C_ounsel :
_also testiﬁed tlrat'he had no -re'collection or -re-cord of being aporoached by law .
enforcement regardmg the possrblhty of Petmoner testifymg agamst Perez (App. p
i 616) F urthermore, Counsel testified that Petitioner never attempted to discuss wnh him
any mformation he had pertaining to Perez (App p. 617) ‘Counsel also testified that he -
. was never aware of any connection between Petrtloner s manjuana traﬁickmg case and
‘ Per_ez s marijuana trafﬁcki'ng case. _(App. p. 623). In fact, Counsel testified that he was
" led to believe that they were two separate unrelated occurrences based on discoveryiv
provided in the cese. (Appi p. V623). ’Counsel tesliﬁed that at no iime' during . his
representation of Petitioner or since that-time did Petitioner indicate that he knew of
~ Perez’s »drug(activities, was part of those activities,_or was part of any drug activity at all.
" (App. p- 633). | |

Counsel testified that the first time he heard of any potential conflict Was_

' following his demand for full idiscovery in the Perez case from Assistant United States’
' 'Attorneyv (A.U;S.A) Johnson. (App. p. 626-7). Counsel testified tliat hrs connersation
‘ with A.U.S.A. took place on‘ May--ls, 2003, almost one_--year following Petitioner’s
-conviction for trafficking in metliamphetamine.' (App. p. 630). . At that time, Counsel
testified that the United States’ Attorney’s office threatened Counsel, forced him to

withdraw from representing Perez, and forced him to acknowledge a conﬂic_t in his



represénting Perez because of the office’s theory ofa conspiracy between Petitioner and

-P-ere‘z. (App. p. 626-7). Counsel then testified that sometime after that conversation, he
was provided with infprmatibﬁ to indicate that Petitioner had Apparent]y given statements
to the authorities against Perez. (App. p. 637).. Counsel testified that he filed a formal
| motion to be relieved in Petitioner’s trafﬁéking marijuana case on July 16, 2004, based
’ pre;iominately on the conve_rsatiqn with thnSon,and subsequent information receivéd )
‘from Ms. Shurliﬁg fro;ﬁ 2003 through that date. (App. p. 640;1); Counsel testified that

~ his representétion of Petitionel; on the trafficking in meth'amphetafnihe charge and Perez
:on fﬁe xﬁarijuana trafficking charge did not affeqt his rgﬁresentaiiOn of Petitioner at trial
at a]l '(App. p. 653). - Couﬁsel reitgrafed the fact -that‘duljing- »_the'_' Peﬁtioﬁér’s mal for
ﬁafﬁcking in methamphetamine, Counsel was not éwafé of a éonpeétiqn between Perez
’ ’anci Petitioner.. (App. p. 652).. Counsel testified that had Petitioner, or any other client ih
a similar situation, said that they had infOrmé,ﬁon that could be useful to the-ir_- case in
~ regarding to cooperation, Counsel would have acted on that. (App.-p; 708). |
“The court found both Counsel énd Haselden’s fésthndny to be credible.- (App. p. |

745). The court also found it -credible that 'Peti';ioner, his niotﬁer, a_nd 'Pérez never
informed Counsel that their cases were reiated or that Petitionef and Perez were involved
in a conspiracy to traffic dfugs; (App. p. 745). The court had independent testimony
from Mr. Haseiden, WhichA supported Counsel’s testimony that again, Petitioner denied
- any involvement with or knowledge of ?erez’s drug activities. Additionally, the fact that
Petitioner’s PCR Counsel herself acknoﬁledged that Petitioner initially denied
kﬁowledgé to her supported Cbunsel’sAtestimo'ny that Petitioner never disclosed any

connection to him prior to, during, or after the trial for trafficking in methamphetamine.
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(App. p 745). The court also found that the consistency of the Petitioner’s protestations
to Counsel, impartial observ-ers, and even Petitioner’s own PCR Counéel, that Petitioner
knew nothing of Mr Perez’s activities : or was involved- in his activitiee, suppone
_ _Counsell’s claims that he was not operating under a conflict of interest. (App. p. 745).

The mere possibility of a conﬂ'ict of inte_rest is insnfﬁcient to challenge a criminal

conviction. . Langford v. State, 310 S.C. 357, 42_6 S.E.2d 793 (1993). 1 “To establish a

violation of the Sixth Amendment right to effective counsel due to a conflict of interest
ariSing from multiple representations, a defendant who did not object at trial must show
an actual conflict of interest adversely affected hlS attorney s performance Thomas V.

State, 346 S.C. 140, 143, 551 S.E.2d 254, 256 (2001) (citing Jackson V. State, 329 S.C.

345, 495 S.E.2d 768 (1998) Duncan v. State 281 S.C. 435, 315 SE2d 809 (1984)) '
Respondent submlts that Petltloner failed to present any evndence or testtmony at the
, hearmg to support his claims that the alleged conﬂnct of interest affected Counsel’s
performance in representmg _Petltloner on his charge of trafficking of methamphetamine.
The Fourth Circuit has.addressed many issues related to conﬂict of interest and
these cases are persuasnve in tlus case. Although an attorney s overlapping representatlon
of two clients can affect representatlon when an actual conﬂlct of interest is created the .
mere fact that overlapping representatlon exists is 1nsufﬁc1ent to create a Sixth

Amendment violation. United States v. Taft, 221 F. App'x 277, 279 (4th Cir. 2007)

(holding that defendant’s right to effective counsel was not violated when forrner trial
* counsel also represented a government witness for a short oyerlapping period).
“[Ulntil a.defendant shows that his counsel actively represented conflicting -

interests, he has not established the constitutional predicate for his claim of ineffective
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assistance.” Cuyler v. Sullivan, 446 U.S. 335, 350, 100 S. Ct. 1708, 1719, 64 L. Ed. 2d
333 (1980). Responderit notes that the majority of cases regatding conflict of interest
" deal with an attomey’s Asirnultaneous representation of co-defendants in the same case.
However, as indicated by the testimony from this PCR hearing, Petitioner was convicted -
of trafficking in methamphetamine, charges which were unrelated_ to 'Perez and his
- charges. | |

Additionally, Counsel must rely on the information prouided to hlm hy his clients.
"fcounsel’s actions are usually based, quite properly, on informed stfate'gie choices made

by the defendant and on information supplied by the defendant.” Barnes v.. Thompson, 58 |

F.3d 971, 979 (4th Cir. 1995) (citing S triekl d, 466 US. at 690-91, 104 S.Ct. at 206-6)'_ -

In Barnes; the court found that Counsel mlght rely on the truthfulness of his chent and
others he interviews when makmg strateglc tnal and defense decmons Id at 979-80.
The Umted States Court of Appeals, Fourth C1rcu1t found no deﬁc1ent performance in
| 3 Clanton v. Bair, when the cllent told his attorney about his good.chlldhood, which led the
Aattor'ney fo not seek a psychiatric .evaluation, .but the client later changed his story.

iClanton v. Bair, 826 F.2d 1354 (1987) (ﬁnding no deficiency when the attofney had no

reason to doubt his client’s truthﬁalness) Counsel testified that he dlscussed any possible A
deals ‘with the SOllCltOl‘ on the case and dlscussed the case thoroughly with his client.
_Counsel‘testlﬁed that Petitioner’s posmon prior to and dunng his trial was that he was not.
-guilty. (App. p. 661). Counsel' testiﬁed that Petitioner never indtcated to Counsel a
willingness to plead guilty to anything. (App. p. 661). |

" Petitioner had ample opportunity to share his knowledge of Perez’s drug'.act_ivities'

with Counsel either before trial or even after and allow Counsel the opportunity to file a
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_niét_ion <f0r:new trial or motion for ;eConsideratic-)'hi However, Petitioner did not provide
- that informa_tion fo Couﬁsel and thereb-y, Couﬁsel was not operzit_ing unéerian_y coniﬁct of
interest t.hataffected his represeﬁtaiion of Petitioner at his trial.
| Clearly, Petitioniet has failed to meet his burden of 'préof as to this argumen.
CONCLUSION
For the feasfons stated’abo-vé_; this Céurt shéuid aftirm the lowe’r,#oun’s ruling.
" Respectfully submitted, -

ALAN WILSON
Attorney ,Gene‘ra]

SUZANNE H. WHITE -
Assistant Deputy Attorney General
SC Bar #78225
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