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STATEMENT OF ISSUE ON APPEAL

Whether expert testimony is admissible to prove constitutional actual mialiceina
public-figure libel action.

.STATEMENT OF THE CASE

This case presents a critical ,is.sue of libel law: May a public;ﬁgare libel ~plaintiff
introduce expert witness testimony to prove that a defendant published a defamatory
statement with constitutional actual malice—that is, with knowledge of its falsity or with
reckless disregard for the truth? And, if such expert witness testimony fnay be admitted
on t._hat iasue, may the expert witness offer his apinion as to the subjective “state of mind”

of the statement’s publisher? The South Carolina courts have yet to decide these
fuﬁdamental questions.

In May 2010, David Wren, a feparter for The Sun News, a ciivision of Sun
Publishing Company, Inc., wrote several articles published in The Sun News regarding
fundraising for U.S. Representative Gresham Barrett, then a candidate in the 2010 South
Carolina Republican gubernatorial primary. ern’s articles focused speciﬁcally ona
lunch attended by Brad Déan, president of the Myrtle Beach Chamber of Commerce, at
which Dean gave Barrett an envelope cqntaining checks totaling $84,000 in campaign
donations. (R. pp. 21-22, 27.) The articles noted that Mark Kelley, a former state”
| legislator who had been a registered lobbyist since 2003, also attended this lunch. (R. pp.
22,28.) Kelley brought this acti’on for defamation asserting that the articles were false
and defamatory in various respects. The court below found as a matter of law that Kelley -
was a “public figure” and therefore had to prove by clear and convincing evidence that
any false and defamatory statements about him were published with knowing falsity or

vgith reckless disregard for the truth. (R. p. 565, line 20-p. 567, line 13.)



4>At trial, the court admitted, over the objections of Wren and the Sun Pub'lishing'
Company, the testimony of Kelley’s expert witness on jourlr‘lalism staﬁdards, Dr. William
E. Lee. .

On May 13, 2014, the jvury foimd that the articies published May 21, May. 2%, and
May 24, 2010, éontained false and defamatory statements about Kelley and were

published with actual rﬁalice. (R. p. 9) The jury awarded Kelley $400,000 in'.actual
damages and $250,000 in plinitive damages. (R.. pp 9;12.) Upon entry of judgment by
the trial ;:ourt, Wren and the Sun Publishing Company appealéd. |
STANDARD OF REVIEW'

The admission of expert testimony is withih the discretion of the trial court.
Graves v. CAS Med. Sys.., [ng, 401 8.C. 63, 74, 735 S.E.2d 650, 655 (2012). The trial— ‘
court abuses its discretion wheﬂéver its rillings/ “either lack"evidentiary support or are
controlled by an error of l'aw.”r_- Id. (quoting State v. Pagan, 369 .S'C' 201, 208, 631
S.E.2d 262, 265 (2006)). Questions of law are reviewed de novo. Ex parte T. LC Laser
Eye Centers (Piedmont/Atlanta), LLC, 404 S.C. 385, 392, 745 S.E.2d 105, 109 (2013).

To warrant vacating a judgment, improperly admitted éxpert testimony must have
been prejudicial to thé party‘that sought its exclusion. Watson v. Ford Motor Co. ,. ‘3 89
S.C. 434, 448, 699 S.E.2d 169, 176 (2010). “Prejudice is a reasonable probability that
the jury’s verdict Was'ihﬂuenced by. the challenged evidence.” Id.
ARGUMENT

A public figure must prove constitutional actual malice to prevail ona libel claim.

Constitutional actual malice is a subjective standard that focuses on the defendant’s state

.



of mind ét the time th.e defendant published the statement at issue. Elder v. Gaffney
Ledger, 341 S.C. 108, 114, 533 S.E.2d 899, 902 (2000).

In séeking fo prove actual malice, Kelley offered expert testimony from Dr. Lee.
that fell into two categories: (1) testimony about the state of mind of news reporter David
Wren and (2) Iestifnony about objeétive standards of journalism. 4Becaus'e the testimony
on Wren’é state of fnind féils ‘;o meet the requireménts of Rule 702, SCRE, and the
testimony about objective standards of journalism fails to meet the requirements of Rule
403, SCRE, none of Dr. Lee’s testimony should have been admitted. | |

First, a journalism ‘expert witness is not quaiiﬁed to testify about é defendant’s
subjective state of mind because this testimony fails to meet the three requirements of
Rule 702. That rule requires an expert (1) be qualified to testify on that subject, (2) offer
testjrhony that is reliable, and (3) testify on a subject warranting specialized testimony.
Gréves, 40‘1 S.C.at 74,735 S.E.2d atv 655. Withregard to a libel defendant’s state of
mind, an expert on journalism stanciards can meet none of these requirements: a
journalism expert is trained in issues of news reporting, not in interpreting another
person’s state of fnirid; a journalism 'eXpert"s testimony ona subject outside of his area of -
kﬁowledge is not reliable; and a defendant’s state of hlind is not an area requiring vexpe”ryt
testimony becau‘.se determining a defendant’s state of mind is pfe’c‘isely the type of
question juries are regularly asked to\'decide. ‘

Second, any éxpert testimony on objective journalism standards should be - |
excluded under Rule 403, Which permits the exclusion of evidence when itg probative -
value is substantially outweighed by its prejudicial effect.  Any value of expert testimc;ny

on objective standards is substantially outweighed by the risks of confusing the jury .



about the appropriéte legal rule in a public-figure libel case. Admitting such testimony |
threatens to Have a jury turn a‘deféndant’s alleged departure from accepted journalism
practices into a proxy for constitutional 1éctuelll malice, _theréby exchanging the required
subjective standard for a more lenient objective one.

In this case, none of the testimény offered by Dr. Lee should have been admitted.
But even if Dr. Lee could have ‘.[estiﬁed about objective standards under Rule‘ 403, his
_testimony went fa;‘ beyond that subject and ultimately focused direcﬂy on Wren’s state of
mind and how, according tb Dr. Lee, Wren knew the articles weré false. No case law
supports the proposition that an expert witness can be qualified to téstify about a libel
defendant’s state of m‘"ind.. Therefore, the adrriission of Dr. Lee’s expert testimony

necessitates vacating the trial court’s judgment and remanding this case for a new trial.

I. ~ The First Amendment Requires a Publi¢ Figure to Prove Constitutional
Actual Malice.

A. Actual Malice Focuses on a Defendant’s Subjective State of Mind. )

The Unite'd States Supreme Court, in its landmark First Amendment dec\isi(m in
New 'York-Times v. Sullivan, 376' US 254 (1964), established that, to succeed on a libel
claim, a public-official plaiﬁﬁff muét prove by clear and convincing evidence that a
defendant published a false and defamatory statement about the plaintiff with knowledge
of its falsity or v;lith reckless disregard for its truth. That standard was subsequently
appiied to public-figure libel plaintiffs as well.! See Curtis Pub. Co. v. Butts, 388 U.S.

130, 155 (1967). The Supremé Court’s protection of even false_lspeech about sﬁch public

plaintiffs was based on the Court’s recognition that “erroneous statement is inevitable in

''A public figure is a person who either has achieved sufficient fame and notoriety
to be a public figure for all purposes (an “all-purpose public figure”) or has injected
himself into a particular public matter (a “limited-purpose public figure”). See Geriz v.
Robert Welch, Inc., 418 U.S. 323, 351 (1974).



free debate, and ... . must be protected if the freedbfns of expression are to have the
‘breathing space’ that the'}; ‘neéd ... tosurvive.”” Sullivah, 376 U.S. at 271-72 (qudting
NAACP v. Button, 371 U.S. 415, 433 (1963)).

| Applying th‘es‘ey rules, tﬁe South Carolina Supreme Court has explained‘that
“Ia] Qtu‘ai.malice is a subjective standard testing the publisher’s good faith belief in the
truth of his or her stat/emen‘ts“.” Elder, 341 S.C. at 114, 533 S.E.2d at 902 (emphasis
added); see also Anderson v. Augustq Chronicle, 365 S.C. 589,. 595,619 S.E.2d 428, 431
(2005). \'This standard requires a public-figure plaintiff “to prove by clear aﬁd convincing
evidence that the defamatory falsehoodeas made [1] with the knowledge of its falsity or
[2] with reckless disregard for its truth.” Eldef, 341 S.C. at 114, 533 S.E.2Ll at 902. ‘A
public-figure plaintiff who seeks to rely on the reckless-disregard prong of this test must

(139

demonstrate by clear énd convincing evidence that the defendant “*in fact entertained
serl;i‘oﬁs doubts as to the truth of his publication.” There must be evidence the
defendant had a ‘high degree of awareness of probable falsity.”’ Id (-ern‘phasis in\
original) (internal alteration and citation omitted) (qﬁoting St. Amént v. Thompson, 390
U.S. 727,731 (1968); Garrison v. Louisiana, 379 U.S. 64, 74 (1964)).

As Elder’s‘ exblanatipn of actual malice made clear, whether a defendant acted
with reckless disregard “is not measured by whether a reasonably prudent 'rrian would
have published, or would have i_nveStigéted before publishing”'the article. St.. Amant, 390
U.S. at 731. Thus, “[i]t is insufficient to show the defendant made an editorial choice or
simply failed t;o investigate or verify information.” FElder, 341 S.C.at 114, 533 S.E.2d at

902. Even proof of “an extreme departure from professional standards” is insufficient on

its own to meet this standard. Harte-Hanks Commc 'ns, Inc. v. Connaughton, 491 U.S.



657, 665 (1989). Indéed, both the United States Supreme Court aflfi the South Carolina
Supreme Court have set a high bar for public-figure libel plaintiffs: only a subjec;‘ive
kﬁowledge of falsity o} high degree of awa;eﬁess of probable falsity will satisfy the
actual malice element of a lib'el claiﬁ

B. This High Standard of Actual Malice Protects One of the Core
Foundations of a Democratic Society.

The importance of frqé andlopen dialogue in a democratic society,lparticularl'y on
political issues, warrants imposing the high bar of constitutional actual malice on public-
figure plaintiffs. As -the US Supreme Court explained in Sullivan, libel cases are
decided “against the bgckgrdund ofa prc.)fo'und national commitment to the principle that
debate on public issues should be-uninhibited, robust, and wide-open, and that it may
well include vehement, caustic, and sometimes {inpleasantly sharp attacks on government
and public ofﬁcials.” Sullivan, 376 U.S. at 270. Indeed, the U.S. Supreme Court has
repeatedly stressed the centrality of this national commitment in cases involving elections
and politics—what is known as “core political speech.” Meclntyre v. Ohio Elections
. Comm ’n,'514 U.S. 334, 347 (1995); see also RAV. v .Cily of St. Paul, 505 U.S. 377, 422
'(1992) (Stevens, J., concurring in the judgment) (“Core political speech occupies the
highest, most protected position [i;’l First Amendment jurisprudence] . ...”); EUv. S.F.

Cnty. Democratic Cent. Comm., 489 U.S. 214,223 (1989) (“[T]he Firsf Amendment ‘has
its fullest‘ and most urgent application’ to speéch uttered during a campéign for political |
ofﬁce.’;- (quoting Monitor Patriot Co. v. Roy, 40.1,U.S. 265,272 (1971))). In the context
of repprting ;m campaigns, the Court hgs explained that “[v]igorous reportage of political
campaigns is necessaryv for the Optimal functioning of dc:mocratic institutioﬁs and central

to our history of individuai liberty.” Haite-Hanks Commc 'ns, Inc., 491 U.S. at 687.



This éase isa quinteésqntial example of core political speech tha"t requires the
highestvievel of First Ameﬁdment protectibn. The articles at issue involved reports about
a registered South Carolina legislative lobbyist (and former legislator) participating ‘in a
lunch with a high-ranking Chamber of Commerce official and a United States
Congressman who was running for -Gover_hor of South Carolina, at which the Chamber of
Cofnmercle official delivered to the candidate $84,000 in ;:ampai;gn donations raised from
various businesses; If ever a set of facts calledi for a court to provide the breathing space
that the FirstAmendmen_t guarantees for allegedly erroneous speech in this country’s
- debate abqut public affairs and elections, this is it.

II. Dr. Lee Testified About Wren’s State of Mind and Objective Journalism
Standards at Trial.

Specific to the issue addressed in this amici curiaé brief, Kelley moved during the
trial to qualify Dr. William E. Lce as an expert witness 1n “investigative :reportilrlg dealing
wi'.th the standard of care that’s supposed-to be used by a news reporter that reports on
crimé and as to his knowledge and training ihVestigative reborters as to how theyAare to
avoid . . . going past the line put down by the U.S. Supreme Court in New York Times v.
Sullivan.” (R. p. 290,’ line 22—-p. 291, line; 7‘.) The defendants objected on various ba;eg,

including that Dr. Lee’s testimony'would not be releyant to actual malice, (R. p. 293, line
~ 24—p. 294, line 3), and that the testimony would improperly introduce negligence into the
case, (R. p. 295, Hnes 10-19). The trial court ultimately qualified Dr. Lee as.an expert.
R. p. 296, lines 2-9.)

Dr. Lee testified at length about journalism standards. He discussed, for example,
the limited circumstaﬁces in which anonymous sources should be used, (R. p. 334, line

15-p. 336, line 2), the need to examine a source’s motive for providing information to a



reporter, (R. p. 337, line 1/9—p. 338, line 1), and 'the need for “[p]récision in writing,” (R.
- p. 351, 1ine$ 20). |

Dr. Lee then took the next step, bffering hié opinion whether Wren and The Sun
News follov;/ed these standards. He stated that his review of the evidence “leads me to
conclude that 7 he Sun News did not act the way professional news organizations act in
these circumstances.” (R. p. 321, lines 21-23.) Dr. Lee went so far as to testify thgt he
did not believe that Wren was careful iq his reporting, (R. p. 338, lines 13-14), and that
“accurécy [was] ‘sgcriﬁced for style, structure and drama,” (R. p. 353, lines 7—9). He told
the jury that Wren was “blowing smoke.” V(R. p. 354, line 3.)*

Dr. Lee then moved from testifying about whether Wren and The Sun News had
met objective journalism statements to testifying about Wren’s state of mind. For
: examplq, Dr. Lee stated that based on his review of Wren’s deposition, “[t]here are
contradictions in [Wrén’s]. deposition . . that I think undercut the claim that they
published information believing that it was true.” (R. p. 321, lines 16-19.) He testified
that, based on his reading of one of Wren’s emails, Wren doubted one of his sources. (‘R.
p. 328, lines 20-23.) S : |

Dr. Lee also testified directly on the question of actual malice: “[Wren] knew that
it was false.” (R. p. 3'49, lines 11-12.) He later answered questions on actual malice this
way:

Q: Does it show that [Wren] was conscious of the fact that he didn’t have the
evidence?. ' '

2 As part of this testimony, Dr. Lee spent considerable time reviewing emails that
Wren sent and received during his investigation. (See R. p. 322, line 3—p. 333, line 4.)
Dr. Lee testified about emails with Tim Pearson, Nikki Haley’s campaign manager; Trey
Walker, Henry McMaster’s campaign manager; and Representative Tracy Edge, all of
which sought information about allegations that Mark Kelley had facilitated the lunch at
which Dean delivered the campaign donations to Barrett.

8



A: He would have to be.
Would that be disregarding the truth or the falsity of what he was m‘itfng?

A: Yes.

Q: So, if he knew that he didn’t have evidence and he printed it, that would
be 1ntent10na1 on his part?

Ar Yes. ' !
Q: And if he knew he had no evidence and he printed it regardless of whether

it was true or false, that would be a reckless disregard whether it was true
or false?

N

A: Yes.
(R. p. 355, lines 12-17; p. 356, lines 2-8.) .

III.  Expert Testimony Must Meet the Requirements of Rule of Evidence 702 and
Rule of Evidence 403 to be Admitted.

Expert testimony must meet two separate tests béfore it may l;e admitted. First, it
mL}st meet the threshold test of Rule 702. Second, it must also satisfy the balancing test
of Rule 403. | |

A. All Expert Tesﬁmony Must Meet the Standards of Rule 702.

For any expert testimony to be admitted in the courts of this State, fhat “expert |
testimony must meet the re‘vquirements. of Rule 702, regardless of whether it is scié‘ntiﬁc,

technical, or otherwise.” Graves, 401¥ S.C. at:74, 735 S.E.2d at 655. Rule 702 provides,
“If scienﬁﬁc, .technical, or other specialized knowledge will assist the trier of fact to
understand_’the eyidence or to determine a fact 1n issug:,’ a witness qualified as an expert
by knowledge, skill, experience, training; or education, may testify theretb in the form of .

an opinion or otherwise.” Rule 702, SCRE.



The purpose of expert testimony is to help the jury decide facfual matters that turn

on “scientific, technical, or any other speciélized knowledge.” Watson, 389 S.C. at 445,
699 S.E.2d at 175. In determining whether expert testimony would help the jury, Rule
702 “imposes on the trial courts an afﬁrmatlve and meanmgful gatekeeping duty.” State
v. White, 382 S.C. 265, 270, 676 S.E.2d 684, 686 (2009). This gatekeeping duty requlres )
a court make three inquiries in determining whether to admlt expert testimony:

First, the court must deterfnine whether the subject matter

is beyond the ordinary knowledge of the jury, thus

requiring an expert to explain the matter to the jury.

Second, the expert must have acquired the requisite

knowledge and skill to qualify as an expert in the particular

'subject matter, although he need not be a specialist in the

particular branch of the field. Finally, the substance of the
testimony must be reliable.

Graves, 401 S.C. at 74, 735 S.E.2d at 655 (internal quotatién marks and citations |
omitted). The Sou‘gh Carolina Supreme Court has instructed that an expert’s testifnony is
admissible only if “it satisfies all three requjrements with respect to subject matter, expert
qualifications, and reliability.”} Watson, 389 S.C. at 446, 699 S.E.éd at'175.

B. All Expert Testiniony Must also Pass the Balancing Test of Rule ;103.'

In addition to Rule 702, the adrhission of expert festimony must also meet the -
requiremehts of Rule 4032 See Todd v. J0}./ner, 385 S.C. 509, 514, 685 ~Si.E.Zd 613,616
(Ct. App. 2008) aff’d, 385 S.C. 421,‘685 S.E.2d 595 (2009). This rule stateg, “Although
relevant, evidence may be excluded if its probative value is substantially outweighed by
the dangér of unfair prejudice;confuﬁon of the issues, or misleading the jgry, or by
considerations of undue delay, waste of time, or needless presentation of cumulative
evidence.” Rule 403, SCRE. The South Cafolina Supreme Court has recognized that

whenever testimony is substantially more likely to mislead the jury or to confuse the
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issues in the trial than to offer helpful evidence, a trial court may exclude that testimony.

See, e.g., Richardson v. Donald Hawkins Constr., Inc., 381 S.C. 347,353, 673 S.E.2d
808, 811 (2009). /

IV. A Journalism Expert’s Testlmony on a Defendant’s SubJectlve State of Mind
Does Not Meet The Requlrements of Rule 702. :

A journalism expert—Ilike Dr. Lee—cannot meet any of Rule 702’s three
requirements for expert testimony on a defendant’s state of mind in publishing an

allegedly defamatory statement. Therefore, expert testimony is not admissible on this

~ subject.

-

A. A Journalism Expert Lacks the Knowledge or Skill to TeStify About a
Defendant’s State of Mind.

A journalism expert 'lacks.the requisite knowledge or skill to testify about another -
person’s state of mind and thereforerfails the first prong of Rule 702’°s admissibility test.
See Gra{)es, 401 S.C-.. at 74, 735 S.E.2d at 655 (holding that “the experf must have
acquired the requisite knowledge and skill to qualify as an expert in the particular subject
matter” (internal quotation mark omitted)); cf- Staté V. 'Ellz's,l 345 S.C. 175, 177-78, 547
S.E.2d 490, 491 (2001) (holding that a police officer qualified to testify as an expert in

crime-scene processing exceeded the scope of his expertise by testifying about crime-

scene reconstruction). The knowledge required to be an expert on journalism standards is

completely unrelated to the knowledge required to analyze another person’s state of
mind.
The expert in this case, Dr. Lee, illustrates this contrast in the types of knowledge

involved. Dr. Lee has a Ph.D. in Mass Communication from the University of

Wisconsin, (R. p. 272, lines 17-18), and he has been 6n the faculty at the Grady College
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of ‘J ournalism and Mass Commtymication\ at the University of Georgia since 1977, (R. p.
272, lines 9-12). But at no point during the exafnination of his qualifications -did Dr. Lee
* state that he had any training in any field other than journalism. (See R. pp. 271;290.)
Without any specialized knowledge or skill to analyze Wren’s state of mind in publishing
the articles, Dr. Lee was not qualified to offer his opinion that Wren was “disregarding
the truth or the falsity of what [Wren] was writing,” (R. p. 355, lines 15—17; see also R. p.
‘349, lines 8~i4; R.p. 354, lines 14-24), or that Wren “knew that [the publication] .was
false,” (R. p. 349, line 11).

This distinction between testimony about j ournaliSm standards and testimony -
about a defendant’s state of mind has been recognized by courts around the country,
. which have refused to let experts bpine on a defendant’s mental state in publishing an
article. See, e.g., Lohrené v. Donnelly, 223 F. Supp. 2d 25, 36 (D.D.C. 2002) (observing
that “courts have Agen.erally dis'favoré:d expert testimony in determining actual rﬁalice;
which is esse':ritially a determinati(;n of defendants’ subjective state of mind”); Wang v.
Tang, 260 S.W.3d 149, 160 (Tex. App. 2008) (“[A]ctual maiice inquires only into theA
mental state of the defendant, Aénd [the expe‘rt]‘ claimed no expertise in thét ﬁeid.”);

Freedom Newspapers v. Cantu, 168 S.W.3d 847, 858-59 (Tex. 2005) (“But actual malice
inquires only into the%mntal state of the defendant, and the expert claimed no paﬁicular
.eipertise in thét field. Nor was his bpinién based on anything other than the qrticles
themselves and the g:ircumstantiai ev~idenCe already discussed. Even assuming this
evidence was competent, his opinions cannot show that the [defendant] knew its articles

were not a rational interpretation of [plaintiff’s] remarks.” (internal footnotes omitted));

¢f. Harris v. Quadracci, 856 F. Supp. 513, 519 (E.D. Wis. 1994) (“Actual malice focuses
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on knowledge of falsity and serious doubts as to the truth of the statement. The [e;<pert’s]
affidavit is not probative of actual malice because [the expert’s] opinion relates to a
reckless disregard for a standard of objectivity, not for the truth.”); Brueggemeyer v. Am.
Broad. Co;v., Inc., 684 F. Supp. 452, 466 (N.D. Tex. 1988) (“Actual malice focuses on
knowledge of falsity, a high degree of awareneséof ppobable falsity, or serious doubts és
to the tru‘éh of a publicatioh. By conf[r,ast, thé opinions of plaintiff’s expert do not. Her
opinion that ABC demonstrated a ‘reckless disregard’ does not pertain ‘Lo a reckless
disfegard fbr the truth but, instead, relates to a reckless disregard for a standard of
~objectivity.”).

B. A Journalism Expert’s Testimony on a Defendant’s State of Mind Is
Not Reliable. )

Relatedly, a joUrn;"ilism eXpert’s tesfimony on a defendant’s state of mind is ﬁot
reliable. Reliability is, of course, “a ceﬁtral feature of Rule. 702 admissigility.” White,
382 SC at 270, 676 S.E.2d at 686. Although nonscientific expert testimony has “no
formulaic approach” for determining its reliability, id. at 274, 676 S.E.2d at 688, the
simple fact that a proposed expert has no specialized skill or training on a subject must
me:an that the proposed expert’s testimony oﬁ that subject cannot be reliable. cherwise,
there would be.r‘lo meaningful limit on expert testimony, and expert testimony would |
become untethered from the language of Rule 702, whichv requires an e;,xpert to have
“knowledge, skill, experience, training, or education” in the subject matter of the
testimony. Rule 702, SCRE. Thus,v becausé Dr. Lee has no specialized skill or training -
. in divining another i)erson’s' mental state, his testimony on that subject could not be
reliable and shou-lzdl not have been admitted. See Wang, 260 S.W.3d~ at 160. And in any

\\

event, the trial court never made any determination that Dr. Lee’s testimony would be
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reliable with regard to Wren’s staie of ﬁlind. (See R.p. 290, line 22-p. 297, line 15.)'
Thus, this testimony also fails the second part of Rule 702’s admissibility test. |
.C. AJournalism Expert’s Testimony on a Defenaant’s State of Mind Is
- Not on a Subject Requiring Testimony Based on Specialized
Knowledge. ’

Dr. Lee’s testim'ony on Wren’s state of mind falls fér short of the third
requiremer‘lt of Rule 702’s admissibil.ity test because a defendant’s state. of mind is not a
subject on' which expert testimony is needed. The purpose of expert testimony is “to help
the jury to determine a fact in issue based on the expert’s specialized knowledge,
experienc; or skill and is necessary in cases in which the subject matter falls outside the
realm of ordinary lay knowledge.” Watson, 389 S.C. a;t 445, 699 S.E.2d at 17V5. A
person’s state of mind, however, is not “a factual issue which must be resolved with
scientific, technicél, or any other specialized knowledge.” Id Rather it is fﬁe type of
issue that‘ a jury is frequently asked to resol've, bzilsed on the evidence bre’sented at trial.
Because a journalism expert is in no better position to determine a defendant’s state of
min& than the jury, no expert testimony is necessary. As one federal district court
explained, such expért testimony should be excluded because it “would not assist the jury
in performing its task of determining what Defendants" subjective stéte of miﬁd was in
making the subjgct broadcasts.” Tilton v. Capital Cities/ABC, Inc., 938 F.i Supp. 751, 753
@ D. Okla. 1995). Iﬁ the same manner, the jury in this case did not need Dr. Lee to give
an opinion as to Wren’s state of fnind. (See, e.g., R. p. 355, lines 15-17.) Here, the jury
had before it Wren’s emails and news articles and had the opportunity to observe him on

direct and cfoss-examination during the trial. The jury was just as capable as Dr. Lee of

making its own determination as to whether Wren harbored serious doubts about the truth



of the statements or possessed a high degree of awareness of the statements’ probable
félsiﬁy. See St. Amant, 390 U.S. at 73i; Elder, 341 S.C. at 114, 533 S.E.2d at 902.
| | ¥ * *
Expert testimony on a defendant’s state of mind fails all three parts of the Rule

702 test established by the lSouth Carolina Supreme Court. See Graves, 401 S.C. at 74,

735 S.E.2d at 655. Thus, Dr. Lee’s testimony about what Wren knew or thought in

publishing the articles should ﬁot have been admitted. (See R. p. 329, lines 2-6; p. 349,
line 11, p. 355, lines 15—16.“) Givén thelimpact that expert testimony can have on a jury,

see State v. Kromah, 401 S.C. 340, 357, 737 S.E.2d 496, 499 (2013), and the céntrality of -

Dr. Lee’s testim\on.y’ to the critical issue in this case, there is a “reasonablé probability‘ that

the jury’s verdict \)\;as influenced By” Dr. Lee’s testimony, Watson, 389 S.C. at 448, 699

S.E.2d at 176. The judgment therefore should be vacated, and this case should be

remanded for a new trial.

V. A Journalism Expert’s Testimony About Objective Journalism Standards
Should Be Excluded Under Rule 403.

In actual malice cases, the dariger against which Rule 403 protects is particularly

acute. Although the fact that a plaintiff may rely on circumstantial evidence in proving
actual malice suggests that evidence regarding journalism standards may be relevant .

under the broad definition of relevance, see Rule 401, SCRE,? “relevaﬁt evidence may be

excluded where its probative value is ¢ substantially outweighed by the danger of unfair

* Given this broad definition and the Supreme Court’s decision in Harte-Hanks -
Communications, Inc. v. Connaughton, 491 U.S. 657, 668 (1989), courts have permitted
libel plaintiffs to rely on circumstantial evidence, see Anderson v. Augusta Chronicle,
365 S.C. 589, 596, 619 S.E.2d 428, 431 (2005). But a plaintiff’s circumstantial evidence
must include more than a departure from journalism standards. See, e.g., Carr v. Forbes,
Inc., 121 F. Supp. 2d 485, 495 (D.S.C. 2000) aff’d, 259 F.3d 273 (4th Cir. 2001); see also
Tucker v. Fischbein, 237 F.3d 275, 286 (3d Cir. 2001); Murphy v. Bos. Herald Inc., 865
N.E.2d 746, 766 (Mass. 2007).
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prejudice, confusion of the iss\bles,..or misleading fhe jury,”” Kennedy v. Griffin, 358 S.C.
122, 127, 595 S.E.2d 248, 250 (Ct.'A'pp. 2004) (quoting Rule 403,, SCRE). Rule 403
admittedly imposes a high bar for excluding evidence: its prejudicial effect must
substantially ou;tweigh its probative value. See Rule 403, SCRE. The admission of
expert testimony in an acfual malice case, however, clears this bar and should thefefore
be excluded.

A. Expert T‘estimony_Is of Little Probative Value.

. Ofl one side of the Rule 403 balancing test, the probative value of an expert’s
testimony is limited. As a starting point, expert testimony is not, by its;;elf, sufﬁcienf to
prove actual malice. See, e g., Lohrenz, 223 F. Supp. 2d at 36 (‘flt is clear that the
i)laintiff may not establish mal'ice,'fa subjective state of fnind, solely through expert
testimohy ....7); Russell v. Am Broad. Cos., Iﬁc., No. 94 C 5768, 1997 WL 598115, at
*6 (N.D. L. Sept. 19, 1997) (“Standing alone, [expert testimony] is simply not enough to
demonstrate [the defendant’s] subjective state of mind.”).. A plaintiff must therefore offer
. some evidencg in addition to joﬁrnalism sténdards, o) preclurding expert testimony could
not remove the cornerstone of any plaintiff’s case. Cf. Harte-Hanks Commc 'ns, Inc., 491
U.S. at 668 (instructing that “courts must be careful not to place too much reliance on
such factors [aé departurefrom jo’urnalistic standards]”).

Moreover, a blaintiff has other optfons for introducing journalism standérds. The
Society Qf Professional Journalists (a professional organization founded in 1909), for

example, has published its Code of Ethics for journalists. See Soc’y of Professional

‘ 4 Some courts, however, have held that expert witness testimony on journalism
standards is admissible on the issue of actual malice. See, e.g., Ky. Kingdom Amusement
Co. v. Belo Ky., Inc., 179 S.W.3d 785, 792 (Ky. 2006); Murphy, 865 N.E.2d at 766. But
as a careful balancing under Rule 403 shows, excluding this testimony is the better rule.
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Journalists, Code of Ethics, https://Www.spj.org/pdf/ethicscode.pdf (last visited July 20,
2015). Similariy, various textbooks and guidebooks offer explanations of th§ standards
that should govern journalists. See, e.g., Fred Brown, Journalism Ethics (4th ed. 2011);
The Assbéiated Press Stylebook (Darrell Christian,-et al. eds. 2014 ed.).” Any ‘witnesses
involvéd withjburnalism é'ould be askéci aB;ut the role that such bubliéatioﬁs play in that

- industry, including how those publications guide the work of journalists.

B. - Expert Testimony Is Highly Prejudicial and Likely to Confuse the
Jury. ' '

On the other side of the Rule 403 balancing test, the risk of prejudice and
confusion is great when an expert witness testifies about obj ective jourr-lalism' standards.
Actual malice is a subjective test,laﬂpoint that courts have repeatedly emphasizéd. See,
eg., Ander;son, 365 S.C. at 595,619 S.E.2d at 431; Elder, 341. S.C.at 114, 533 S.E.2d at
902; Peeler v. Spartan Radiocasting, Inc., 32>4 S.C. 261, 266,478 S.E.2d 282, 284 .
(1996). Allowing an expert to telstify ébout a defendant’s departure from journalism
standards opens the door for a jury to erroneously equate this obj ecﬁvelyvmeasured
departure with the subjectively determined reckless disregard for the tfuth that actual
malice requires. Even if a court carefully instructs the jury.that tvhe expert is testifying
only as to objective standards; this instruction is unlikely to provide the necessary
protection to prevent the jur\y from wro’nglyv holding a defe_ndant liable and t’he resulting
chilling of speech. As the South Carolina Supreme Court has recogniz'ed, “although an
expert’s testimony theoretically is to be given no more weight by a jury than any other
witness, it is an inescapable féct that jurors can have a tendency to attach more

significance to the téstimony of experts.” Kromah, 401 S.C. at 3:57,’737 S.E.2d at 499.

> Dr. Lee actually noted that this book “is frequently referred to as the Bible in the
news industry.” (R. p. 321, lines 7-8.). s '
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Thus, an expert tesﬁfying that a defendant “did not act the way professional news
organizations act,” (R. p. 321, lines 22-23), “was [not] careful,” (R. p. 338, lines 13-14),
and was “blowing smoke,” (R. p. 354, line 3), as Dr. Lee did here, is very likely to lead

the jury to conclude that the defendant actually seriously doubted the truth of the

- publication, rather than that the defendant simply failed to follow certain objective

journalism standards.

This danger is even greater when it is paired with the expert’s testimony about the -
defendant’s stéte of mind, as happened here when Dr. Lee opined that “[Wren] knew it
was false,” (R. p. 349, lines 11-12), and that Wren was “disregarding the truth or the
falsity of What.he was writing,” (R. p. 355, lines 12417).‘ By conneéting the depar;[ure
from journalism standards with this subjective knowledge of falsity, Dr. Lee blurred the
critical obj ective-squ ective distinction for the jury.

Determining that a journalism expert’s testimony is sdbstantially fnoré prejudicial
than‘ probative comports with deciéions from other courts that have excluded expert
testimony in actual malice cases under Rule 403. See, e.g., Tilton, 938 F. Supp. at 753
(excluding expert testimony under Rule 403 because that “t'eétimoriy would be confusing
to the jury, would be a waste of time and would be unfairly prejﬁdice to [the
dJefendants™); World Boxing‘(-,’ounc‘il v. Cosell, 715 F. Supp. 1259, 1264-65 (S.‘D.N.Y.
1989) (éxcluding expert testimony undér Rule 403); Brueggemeyer, 684 F. Supp. at 465
(holding that even if an expert afﬁda;/it was otherwise'admissible, the affidavit should be
excluded under Rule.403 because “the probatiye value of the opiniohs is sUbstantiglly

outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the

jury”). These courts wereAr‘ightly concerned with expert testimony taking the jury’s focus

i
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away from the subjective actual malice sfandard while putting too much emphasis on an,
expert’s own opinions and interpretétion of journalism standards.

Given a i)lainfiff s variety of other methods to prove actual malice, excluding
expert téstimoﬁy éltogether ensures that the actual malice test is not subtly and
improperly replaced by an obj ective standard that would undermine the protection of free
speech by lowering the bar for proving actual malice. Cf. Kromah, 401 S.C. at 357, 737
S.E.2d at 499 (noting al jury’s tendency to give more wéight to expert testimony than
otherevidence). Therefore, all expert testimony én obj ective journalism standards should
be excluded from an actual malice case under Rule 403. The admission of this testimony
requires the judgment be vacated and the case remanded for a new trial.®

CONCLUSION |
The j'udgment of the trial court should be vacated, and this caseLsho.uld be

remanded for a new trial.

6 If the Court holds that the admission of either the testimony (1) about Wren’s
state of mind or (2) about objective journalism standards was an abuse of discretion based
on an error of law about the permissible scope of expert testimony, this case should be
remanded for a new trial. Holding that the admission of both types of testimony was an
abuse of discretion is not necessary to remand this case for a new trial.
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