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PETITION FOR REHEARING AND OR REHEARING EN BANC PURSUANT
TO FRAP RULE 35 (b) (1) (a), SCRAP RULE 219, 221 AND REQUEST FOR
CERT FROM THE SOUTH CAROLINA SUPREME COURT RULE 204
COMES NOW, pro s¢' Appellant, Glenda Couram, puxsuant to South Carohna
Rules of Appellate Procedure, (SCRAP) hereby moves this Court for a rehearing,
rehearing en banc, clarification, and/or certification of a questioﬁs of great pliit;jic
impoftance and questions of exceptional importance that involves issues on thCh the
panel’s decision conflicts with the authoritative decisions of the US Supreme Court, US
Court of Appeals, SC Supreme Court, this Appeals Court and all District Courts and the
lower’ mrcmt courts that has addressed these issues.” ;
Thls matter was heard on October 7, 2014 and decided February 4, 2015. The
Court of Appeals affirmation was received by pro se on or about February 8, 2015.
Appellant is umely filing this request within 15-20 days of receipt, SCRCP Rule 6(e)
In comphance with FRAP rule 35(b) (1) (a) and SCRAP 221, et.al. appellant

understands that a rehearing and en banc rehearing is an absolute necessity to “secure and

maintain uniformity of the court’s decisions.” And, that en banc rehearing is warranted

! PRO SE STANDARD Plaintiff is pro se, the Court has a higher standard when faced with a
motion to dismiss, White v. Bloom, 621 F. 2d 276, makes this point clear and states: A court
faced with a motion to dismiss a pro se complaint must read the complaint's allegations
expansively, Haines v. Kerner, 404 U.S. 519, 520-21, 92 S. Ct. 594, 596, 30 L. Ed. 2d 652
(1972), and take them as true for purposes of deciding whether they state a claim. Cruz v. Beto,
405 U.S. 319, 322,92 S. Ct. 1079, 1081, 31 L. Ed. 2d 263 (1972).The courts has ruled when it
conies ot a pro se plaintiff that the courts are obligated to "the court is under a duty to examine
the complaint to determine if the allegations provide for relief on any possible theory." Bonner v.
Circuit Court of St. Louis, 526 F.2d 1331, 1334 (8th Cir. 1975) (quoting Bramlet v. Wilson, 495
F.2d 714, 716 (8th Cir. 1974)). Thus, if this court were to entertain any motion to dismiss this
court would have to apply the standards of White v. Bloom. Furthermore, if there is any possible
theory that-would entitle the Plaintiff to relief, even one that the Plaintiff hasn't thought of, the
court cannot dismiss this case.



when deciéiéhs ﬁvolve issues of exceptional importance when a ruling or rulings. A
squérely coﬁ;]icts with decisions of the US Supreme Court, US District Courts, SC
Supretﬁé’ Co_u'r:t, the Court of Appeals and the many sister courts ;'of all districts higher and
lower regardmg the application well settled and well established law.

The Plaintiff-Appellant request that this issue be seen as such vital importance that
it is autdmatically intercepted by the SC Supreme Court, certify to the Supreme Court
Rule 204(b), in the interest of justice and to prevent continued injustice towards the pl;o
se popula%:ion‘-. As it relates to decisions, that are misapplied, misstated, misunderstood,
mis;epresenté'd or read in a way that changes the meaning of higher courts v;'ell settled
decisigns.

F or all ;)f the following reasons:

(1)  Consideration by the full Court is necessary to secure and maintain overall
uniformity of its decisions to ensure justice is applied to all consistently;

(2)  the matter before the courts involves several highly unusual questions of 7
exceptional public importance regarding use of well settled law when dealing -
‘decisions involving the public and use of unpublished opinion that can hide many
decision that are not consisted with other court and is high national local
impoitance; for instance an unpublished opinion involving a pro se litigant hide a
multiple amount of misquoted, misused well established law and there is no

" monitoring to ensure justice and,

(3) " 'with existing opinions by other courts of appeal, this court’s opinion on all courts
wholly and substantially affects rules of national, state and local application in
which there is an overriding need for national and state uniformity.

(4)  also the importance that a pro se litigants are afforded the same rulings, rights as
would apply to any other litigant with or without an attorney. It’s vitally
important nationally, state sided and locally that the courts are applying the same
standard and well established law to these citizens and the decisions are impartial
and made to ensure justice for all.



,_"'__To simplify the sequence of arguments that follow, pro se Appellant will try to
preseﬁ% 1ssues m the order of their first appearance in.this Conrt’s per curiam and préy
that they will grant her request and reverse a decision is not based on fact but on self -
serving data not of the evidentiary record was misapplied, misleading and
misrépj_‘re'sented to the court to insure or facilitate a dismissal on grounds of res judicét:
and coliaferal_ estoppel in direct opposition to Judge Perry’s order as they related to the
state pendant claims. (See Exhibit One)?

Appellant ask that the court takes this opportunity to make clear and concise
insﬁuqﬁgn_s, or;:the courts’ dealing with pro se litigants, not give them special status és to
the rule; of court but on how the jurist rule on these claims, disallow suits involving a pro
se litigant being unpublished and place the courts on a higher judicial standard to ensure
impartiality, justice and eliminate any bias by judges. Setup a group that will review an
appeai to ensure that it adheres to the rules when it comes to upholding a lower court’s
orders to gra;ii motions to ensure the courts are being uniform in their treatment of pro se
litigants_at the lower level.

The three panel judges presiding over the oral arguments asked two questions,
coming:T ou:t‘;)f left field, asking her to prove or state her “outrage” claims, if this matter
had b_een before the lower court and ruled on the higher court would not need to ask such
a co;pplg:g question of a pro se during a 10 minutes oral hearing causes unfairness to the

pro se énd‘then they asked the defense what capacity the defendants were sued under and

? Judge Perry’s Order dated March 10, 2011 and May 5, 2011



he admitted “both”, again if this matter had been ruled adjudicated the quesﬁbn wo;iid
have not been unclear or answer unknown to the court.
Whg:n a pro se or anyone else jump thru all the hoops required to gain"access t;the

courts bﬁt are denied that essential constitutional right as a result of deliberate o
mis%epresentation, deliberate misapplication and miscomprehension, losing of vital
evidence determined as untimely réceived when it was not or could not have been after
fighting the other side for months and finally getting the order for them to turn over tﬁe
evidepcg only to be told it was untimely.” Or the deliberate overlooking of.i;veﬁ s?:tﬂe
law or _well establish law 6r overturned case law harms the balance of courts who are'to
be “blir}gii’ but also fair and impartial. If a judge cannot deal with pro se hﬁémﬁs therfhe
or she shbi}j\d recuse themselves and allow a judge who can be fair and impartial deal
withithe pro 'se.3

The Plaintiff-Appellant request if allowed that this issue be seen as such vital
zmportance that it is automatically intercepted by the SC Supreme Court, certify fo the
Suprejrr‘l'e Co‘fun. Rule 204(b), in the interest of justice and to prevent continued injus-zice -
as it relates 10 rulings that are twisted to insure a defendant is a “winner” knowing that

pro se, may or may not be able 1o file an appeal and nine times out of ten if they do the,

* Pro se wés part of a symposium in or around 2009 (if that is the right word) organized by the
SC Bar Association and televised by ETV that included a panel of judges who was interested in
the plaint of the pro se litigant well this question before the court is a prime example of the
injustice faced by a pro se litigant and how the courts have allowed misinterpretation of law to
“get them to go away,” how they allow, rewriting of a complaint to allow them to dismiss or
confuse a jury3 in favor of a defendant and how courts allow and misstates the facts, has several
errors.of law, ; added requirement not in compliance or harmony with other courts and add to the
code of law; allowing significant omission in the facts or law or fail to consider an important
argument. - Apparently the court is not blind to the issues.



court of appeals appears to dismiss or find other means of dismissal not warranted a'r;d
the pro sé zslost because they vcannot go any further the Plaintiff-Appellant pro se hopés
that tﬁe Supr:me court will not allow this miscarriage of justice to continue) this matter 1s
of gﬁgeptional importance to the fair legal treatment of those wﬁo are forced to represent
themse!ves m'c1v1l court proceeding in the interest of justice to maintain their lands,
personéﬂ prSperty, means to make a living and those pro se who jump thru all the hoops
required to gain access to the courts but are denied thru misrepresentation, delibéféfe
misapplication and misapphension or the deliberate overlooking of well setﬂé law or well
establiéh law that harms the balance of courts well established law bring unfair balance
to tﬁ_e Jud.lClal process and a right for all citizens of South Carolina and the US fo have
accés; to fair, impartial justice. And there rights to the state, federal and us courts.

| P%o se was part of a symposium in or around 2009 (if that is the right word)
orgahizéci b’}: tile SC Bar Association and televised by ETV that included a panel of
ju@ge; who was interested in the plaint of the pro se litigant well this question before the
courc 1S a pﬁme example of the injustice faced by a pro se htlgant and how the courts
have .#Howed misinterpretation of law to “get them to go away,” how they allow,
rewriting of _q complaint to allow them to dismiss or confuse a jury® in favor of a
defegdant and how courts allow and misstates the facts, has several errors of law, added

requirement not in compliance or harmony with other courts and add to the code of law,

“In an effort 0 make the pro se look like a “fool” (ensuring Abraham Lincolns quote) who does
not know her right from her left, much less know their own land for an example they have lived
on for umpteen years or when they have been abused or what day it 1s and in doing so confuse a
Jury to the extent they see that pro see in the manner the court intends



allowing sigﬁiﬁcant omission in the facts or law or fail to consider an important
argnment. Apparently the court is not blind to the issues.
A. STATEMENT OF FACTS, HISTORY, EVENTS AND TIMELINE .. Fore

October 2008 Appellant went to the Director for help and told her of the problems she
was enduring, loss of pay, etc., and that she was going to file a complaint to the EEOC
for numerous reason, she was told she could not file to the EEOC and after that she was
told among other things that she was not allowed to leave from under Rivers’ supervision
and that edict is upheld to this day.” Appellant was even brought before Internal Affairs
and to this day does not know why to further cause her damage/retaliation.® '

November 11, (18) 2008 Appellant called into a meeting, told of the reprimands that
appeared after the October meeting, told of her demotion to data entry by Autry and
Blankenship and this was her last chance any other issues and she would be dismissed.
The demotion form was signed by Marcia Adams on December 3, 2008 and official letter
dated December 8, 2008 signed by Dottie Blankenship —

Caus_c'zljlc_(_)hné&f‘tion for the dates relied on by the court December 8, 2008 to 20.0.9 from
the time of filing the charge and the demotion was less than seventeen days (17);
Appellant called the EEOC and told them what happen.

Appellant had no issues to speak of in her personnel file she was even told by Dottie
Blankenship when asked about a response to her compliant that she did not remember her
and they only respond to complaint when the person is about to be dismissed. =

The demotion to data entry took place less then fifteen days after appellant filed the
charge under oath to the EEOC it was reported to the EEOC on or about November 13,
2008 after appellant was informed by Autry and Blankenship. There have never been any
reprimands in her file, entire working life, until after October 2008.

November 18, 2008 Appellant called SCHAC told had to file with the EEOC. Filed
charggeg under oath as required by law with the EEOC/ SCHAC and signed under oath the

> Since 2008-the appellant continues to suffer for engaging in a protected activity and filing the
charges against SCDMYV and the Defendants. Only, only three remain with the agency. Lula
Davis retired after threatening an employee - this the appellant know with firsthand knowledge
the employee asked her for help. Several opportunities for promotion was denied and the last
promotion opportunity in or about May 2013, that would have left the appellant under Rivers
Supervision were denied to her. ;

§ Annie Phelps sent a letter to the EEOC chastising appellant for going to Adams for help, she
was the meeting when appellant engaged in the protected activity, appellant had repeatedly gone
to phelps and rivers for help they did nothing, write complaint to HR they did nothing



chargé Form 5. The form box checked ADEA, Title VII Retaliation and conﬁnuing
violatiolvl,;rqport of hostile work environment, failure to demote, etc.

October 9, 2009 Appellant received the Right to Sue (RTS) letter evidence of exhausting
all administrative remedies before being allowed access to the courts and proof of
obtaining the three year statute of limitations under SCTCA which did not end until

November 2011 or December 2011 with the 30 days after claims was out of the Federal
court (if that is a correct interpretation); three years under personal injury statute of
limitations S.C. Code Ann. § 15-3-530 15-3-545. :

January 4, 2010, appellant timely filed as the record on file clearly will show =~
discrimination claims of age discrimination, hostile work environment , failure to
promote, Title VII for retaliation for engaging in a protected activity, etc., as well as state
law claims of outrage and civil conspiracy against defendant in official and individual
capacities. :

March 10, 2011 Judge Perry granted defendants motion for summary judgment on the
federal causes of action ONLY and denied jurisdiction over the state pendant claims .
dismissing without prejudice

May.5, 2011 Judge Perry denied the Respondents Motion for Reconsideration on the state
claims they wanted the court to dismiss with prejudice.

October 11,2012 Appellant refilled her state claims dismissed without prejudice from
federal court in state court within the original statute of limitations, along with additional
causes of action gross negligence, civil conspiracy, intentional infliction of emotion
distress, etc., under SC common law statute — she named the defendants in their
individiral and official capacities

November 22, 2011 defendants answered and moved the complaint back to the federal
court to have state claims dismissed under res judicata and collateral estoppel. Appellant
as the complaint will bear witness did not intend filing federal claims as they had been
dismissed via summary judgment by Judge Perry and she was told she could not bring the
claiths again. Notice of appeal was filed with letter telling defendants she was going to
file state claims in state court. Appellant was unable to file appeal due to illness and the

dlstnctappeals court denied her request to reinstate right to file appeal.

August 9, 201 2, Judge Seymour remanded the complaint back to state court and it was
scheduled for trial.



B.  DISCUSSION OF THIS MATTER
I - DID THE COURT OF APPEALS MISUNDERSTAND MISAPPLY WELL
~YSETTLED LAW WHEN IT COMES TO EEOC INVESTIATIONS AND
TIME LINE TO AMEND THE CHARGE OF DISCRIMINATION IN
"'UPHOLDING THE MOTION TO DISMISS AND RUNNING OF THE
SOL"S
Pursuant to 29 CFR § 1614.106 or EEOC regulations there is a period of forty-five
(45) days to amend a charge after filing. A charge can be amended at any time while the
mveéﬁééﬁon is ongoing and a Right to Sue (RTS) has not be delivered or sent by South
Carolina Human Affairs Commission (SCHAC) or the Equal Employment Opportunity
Commi_is_iion (EEOC). As the court would have noted when reviewing the record the
boxeSWere checked for retaliation and continuing violation. | |
Appellant was not required to file a new charge when the retaliation in the form of
the demotion }ook place within 15 days of the original filing which was November 13,
2008 F}ler¢ hz_is_‘_been no ruling on whether or not this was a demotion or reassignment,
concfu§}19n by the court.

- She Qas not required to file a new complaint with SCHAC because thé‘ rules do
not allow dual filings or investigations by both agencies simultaneously, therefore the
court wasm error when it concluded/determined because the pro se had not signed thé
s1gnaturebox for SCHAC with “notary” therefore she had not stated or submitted herself
to pe_xjury. ch_airges. The EEOC box was in clear compliance with signing an oath the
ruling 1s incqpsistent with other courts.

The .goﬁn also takes it upon itself to add extra steps to trigéer the three year statute

of hnxitaﬁox{s (SOL) nowhere in the entire SC Code Ann. §15-78-70-110 et.al does it say



that the appellant 1s denied access to the state courts after exhausting all admmlatratlve
remeéjes as ;'equired, when filing a discrimination charge that the appellant has {6 go |
back n ume and sign the SCHAC section box because aﬁirmmg under oath of the EEOC
51gnature box would be mvahd and the appellant would not be subJect to pexjury without
a notary aﬂirmmg her oath as such her verified claim is invalid and she gges back toa

two year statute of limitations. See Joubert v SC DSS, were this court ruled regarding

filing a verified claim and when the SOL or triggering the SOL from two to thfee years
The court of appeals appears to have overlooked or missed the fact in their review

of the reco;;i%;j:hat the complaint that was filed in January 4, 2010, relate directly back to

the eomplaint that was filed in the state court on October 2011.

C. | 4 STANDARD OF REVIEW FOR A MOTION TO DISMISS’

IL. 'DID THE COURT ABUSE ITS DISCRETION WHEN IT AFFIRMED.THE
GRANTING OF DEFENDANTS’ MOTION TO DISMISS BASED ON SELF
SERVING DATA SUPPLIED BY THE DEFENDANTS NOT PART OF.-
THE EVIDENTIARY RECORD, ON THE FACE OF THE COMPLAINT
OR IN THE EVIDENTIARY RECORD ALREADY ESTABLSHED IN THE

- FEDERAL COURT THAT WAS REMANDED. AND-NOT ON '
'APPELLANT’S COMPLAINT AND DID THE COURT HAVE
JURISDICTION WHEN THERE WAS NO RULING ON THE STATE

7 Standard of Review " Summary judgment is appropriate when it is clear that there is no genuine
issue of material fact and that the moving party is entitled to a judgment as a matter of law." Cafe
Assocs., Ltd. v. Gerngross, 305 S.C. 6, 9, 406 S.E.2d 162, 164 (1991). "Our standard of review
in evaluatmg a motion for summary judgment is to liberally construe the record in favor of the
nonmoving party and give the nonmoving party the benefit of all favorable inferences that might
reasonably be drawn therefrom." Estes v. Roper Temp. Servs., Inc., 304 S.C. 120, 121, 403
S.E.2d 157, 158 (Ct. App. 1991). Moreover, summary Judgment is a drastic remedy Wthh
"'should becautiously invoked so that no person will be improperly deprived of a trial of the
disputed factual issues." Baughman v. American Tel. & Tel. Co., 306 S.C. 101, 112,410 S.E.2d
537, 543 (1991) (quoting Watson v. Southern Ry. Co., 420 F. Supp 483, 486 (D.S.C. 1975)). -+



- PENDANT CLAIMS UNDER THE THREE SOL SCTCA OR COMMON
LAW 3 YEAR SOL

- According to research when both courts dismissed appellant’s they failed to take
note that the appellant claims were not subject to dismissal because it did not dispose of
all the claims. The defendants were sued in both individual and official capacit'ies:
Healy v. Atchison, Topeka & Santa Fe R R., 287 S.W.2d 813, 815 (Mo. 1956). In
Molasky v. Brown, 720 S.W.2d 412, 415 (Mo. App. W.D. 1986), the Court of Appeals
for the Weste‘rﬁ District expressly found that the trial court's dismissal of plziihtiﬁ‘s
petitiori was not on the grounds of failure to state a claim. Further, the court held that the
underlymg dl mlssal was not a final, appealable judgment because it did not dispose of
all claimhs and all parties.

- This court has ruled and it is well established law that Under Rule 12(b)(6) of the
South Carolma Rules of Civil Procedure a defendant may move to dismiss a complaint
based ona failure to state facts sufficient to constitute a cause of action. Spence v.
Spenc_e, 368 SC 106, 116, 628 S.E.2d 869, 874 (2006). The decision to grant a Rule
12@)_ (6) motion to dismiss must be based solely upon the allegations set forth in the

complamt Id Clearwater Trust v. Bunting, 367 S.C. 340, 343, 626 S.E.2d 334,

b

335 (2006) In dec1dmg whether the circuit court properly granted the motion to dismiss
the appc?uatei court must consider whether the complaint, viewed in the light most
favorable to the plaintiff, states any valid claim for relief. Spence, at 116, 32'8 :S:Ei 2d at
874 (2006) A motion to dismiss under Rule 12(b) (6) should not be granted if facts

alleged and mferences reasonably deducible therefrom entitle the plaintiff to relief under

10
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:

any theory. I(i.; Overcash v. S.C. Elec. & Gas Co., 364 S.C. 569, 572, 614 S.E.2d 619,
620 (2005). | Furthermore, the complaint should not be dismissed merely because the

court doubts the plaintiff will prevail in the action. Spence, at 116-17, 628 S.E-2d at 874.

" The controlling law maybe in this matter is the ruling of this court in Cricl'-(eeéove

Ventures, :L]‘;C v. Gilland, 2010 WL 3396829, 6 (S.C. App. 2010)Under rule 12(b)(8):

Undef "Rule 12(b) (8), to prevail on a motion to dismiss pursuant to Rule 12(b) (8),
the movant must show that the actions in question are between the same parties in their
same capacmes 1 C.J.S. Abatement and Revival § 54 (2005). In Corbett v. Cxty of
Myrtle Beach, S.C.,, this Court concluded that the trial court properly dismissed the
complaint pursuant to Rule 12(b) (8) because the plaintiffs claim for negligent inﬂiction
of emot:onal distress against a beach service involved the same parties and was “based'
upon the ‘seme facts and circumstances” as the plaintiffs first two wrongful death actions
against the be‘ach service and the City of Myrtle Beach. 336 S.C. 601, 610, 521 S.E.2d
276, 28 l' (Ct:.‘App. 1999).

‘It.'i‘s&wel_l established law that if an issue of fact can be ruled in the appellant favor
a dlsrmssal 1s not appropriate. The dates the courts used to dismissed was such an issue
and if by the evidence was in appellant’s favor the dismissal should be denied. "A
Judgment on the pleadings against the plaintiff is not proper if there 1s an issue of fact ”
raised by the complamt which, if resolved in favor of the plaintiff, would entitle him to

Judgxnent. " Se_e Lydia v. Horton, 343 S.C. 376, 540 S.E.2d 102 (Ct. App. 2000), rev'd on

other grounds; Douglass ex. rel. Louthian v. Boyce, 336 S.C. 318, 323, 519 S.E.2d 802,

11



805 (Ct. App. 1999) (citing Russell v. City of Columbia, 305 S.C. 86, 406 S.E.2d 338 _,
(1991)). "Our courts have held the pleadings should be construed liberally so that
substantléljusme is done between the parties." Falk, 341 S.C. at 287, 533 S.E.2d at 353,
Moreoi/er, "é;iudgment on the pleadings is considered to be a drastic procedilre by our
courts." Id.
The Supreme Court in Montana has ruled; a motion to dismiss under Rule 12(b)
(6), M. R C1v P., has the effect of admitting all well-pleaded allegations in the complaint.
Hall, § 10. In considering the motion, we construe the complaint in the light most
favorable to the plaintiff, and all allegations of fact contained therein are taken as true_.,
Hall, 1} 10 A complamt should not be dismissed for failure to state a claim unless iz
appears beyond doubt that the plaintiff can prove no set of facts in support of a claim that
would entitle the plaintiff to relief, Reidelbach v. Burlington Northern Ry. Co;, 20‘(‘)2' MT
289, 9 1“4,}3_1‘2;'Mont. 498, 9 14, 60 P.3d 418, 9 14. This ruling is upheld in all courts‘ev:en
South Carohna See 4502 - Capital City Insurance Company v. BP Staff, Inc
~ An appellate court reviews the grant of summary judgment under the same
stande..rfl“applied by the trial court. Houck v. State Farm Fire & Cas. Ins. Co.,366S.C. 7,
11, 620 S__E;2d 326, 329 (2005). Summary judgment is appropriate where there are ﬁo
genuine 1ssues $ of material fact and it is clear that the moving party is entltled to a
Judgment as a matter of law. Rule 56(c), SCRCP. In determining whether any tnable
1ssues_no‘f fact exist, the evidence and all inferences which can be reasonably drawn from
the evidegc'e:mﬁst be viewed in the light most favorable to the nonmoving party.

Hansson y._Sealise Builders of S.C., 374 S.C. 352, 355, 650 S.E.2d 68, 70 (2007).

12



South Carolina Supreme Court Richard Freemantle v Joe Preston, et.al., #2010-
181306, Op 77138 (2012) "On appeal from the dismissal of a case pursuant to Rule
12(b)(6), an appellate court applies the same standard of review as the trial court.” ’Rydde
V. Morns 381 S.C. 643, 646, 675 S.E.2d 431, 433 (2009). Sloan Constr. Co. v. Southco
Grassmg, Inc 377 S.C. 108, 113, 659 S.E.2d 158, 161 (2008).

D. STANDARD OF REVIEW RELATE BACK DOCTRINE
1. DID THE COURT ERR OR ABUSE ITS DISCRETION WHEN IT
- AFFIRMED THE RELATE BACK DOCTRINE DID NOT APPLY TO THIS
MATTER IN COMFIRMING THE LOWER COURTS RULING
- ‘Rule 1':5(c) provides:

Whg:néver the claim or defense asserted in the amended pleading arose out of the
conq'lv;’:g:v‘t,_.tragsza,ction or occurrence set forth or attempted to be sét forth in the original
pleadiﬁgé*;' -ﬁi}e amendment relates back to the date of the original pleading. J anuary 4,
2010.

Thc; court referred to a case from the Virginia Supreme Court - in Rivera v. Witt,
512 SE2d558 (Va. 1999), the Virginia court distinguished its earlier decision of
Truman v. Sgi_,vey, 302 S.E.2d 517 (Va. 1983). That court concluded "there is nothing in
the iunjnsurgd —motorist statute which suggests that, under the facts of this case, Doe and
Witt,g%gulc? Pitreated as the same entity; therefore, the statute of limitations -applies. to
cach of éeg;i;ldividually. "1d. at 560.

T:hjs court in Jackson v Doe, Opinion No. 3244 (2000) in harmony with well

settled law and the SCRCP Rule 15(c) provides: Whenever the claim or defense assertgd

in the E}mggded pleading arose out of the conduct, transaction or occurrence set forth er

o i f -
EPR
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atfempted,tb be set forth in the original pleadings, the amendment relates back to the date
of the ongma] pleading. Appellant meet all three requirements and the reqmrement that
the élaiﬁls be filed in the original statute of limitations and the ev1denuary record 1ls:-proof
of this. -

Therefore again the claims should not have been dismissed even if the. dates B
supphedby the defendants were true. See US Supreme court ruling in Krupski v. Costa
Crobieré 'S.'p,A,,O3-997 (2010): The Supreme Court rejected the argument, holding that
“Rul_e 15(5:)(.I1)(C)(ii) asks what the prospective defendant knew or should have known
durjgg the Rule 4(m) period [for serving a summons and complaint], not what the
plamtﬂfknew or should have known at the time of filing her original compiaint,” The
' Com“; aAlso. Eitle]d that relation back is nondiscretionary and cannot be denied merely
because the plaintiff delayed in filing her amended complaint regardless the_appellanthad
apprq?;_imgtely seven months remaining to refile in state court.

‘S"e; }vlorales v. Panish of Jefferson 54 So0.3d 669 (2010).

IV. DID THE COURT ABUSE ITS DISCRETION WHEN IT DENIED
" APPELLANT’S REQUEST TO AMEND RULE 15(a)

) _*-The court cites the ruling in Health Promotion Specialists, LLC v SC Board of
Dentlstry to afﬁrm Judge Manning denial to allow the Appellant to amend her complaint
for the first - Ume in state court. However, as in well settled or established law in all courts
the appellant should have been allowed to amend the complaint since it was just
remanded from federal court dealing with federal law and just required the amending to

comply Wiiﬁ?state law which was placed in the caption of the amended complaint. Not
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allowmgthe amendment prejudiced the pro se appellant, Just as Judge Barber’s granting
the defendants Motion for a continuance Just prior to trial.
| A ruling from Richland County 5™ Circuit Court stated - the Courts in‘SCRCP
§15(a) reqmres that leave to amend a complaint “be freely given if Justice so
requires,". ” Our Courts have interpreted this rule liberally. “Leave to amend pleadings
pursuant to':Rule 15 SCRCP, shall be liberally and freely given when justice so requires
and does not prejudice any other party.” Crestwood Golf Club, Inc. v. Porter, 328 S.C.
201,. 349_3.1_51.E:2d 826 (1997); Pruitt v. Bowers, 330 S.C. 483, 499 S.E.2d 250 (SC App.
1998). “This rule strongly favors amendments and the Court is encouraged to freely
grant leave to amend.” Jarrell v. Seaboard Sys. RR., 294 S.C. 183, 363 S.E;2d 398 ._('S.C.
App. 1987), |
V. DI]) THE COURTS ERR OR ABUSES THEIR DISCRETION WHEN
THEY DETERMINED THE APPELLANT WAS UNALRBE TO STATE

CAUSES OF ACTION THAT WOULD ALLOW RELIEF

- DID THE COURT ABUSE ITS DISCRETION IN RULING ON AND
- AFFIRMING THE DISMISSAL OF A COMPLAINT THAT HAD

NOT BEEN BEFORE A COURT AND RULED ON BY A LOWER

“COURT
DID THE APPEALS COURT APPLY THE CORRECT CASE LAW
PON, LLC V TOWN OF MT PLEASANT 338, SC, 406, 419, 526 S.E.2D .
716, 723 (2000); WHEN IT DECLARED THE DEF ENDANTS “WINNERS”
. ON.CLAIMS THAT HAD NOT BEEN BEFORE A COURT OR JURY AS
DEMANDED
The:‘&o"urt stated it was pointless to require a respondent to return to the judge and

ask for a ruling on other arguments to preserve them for appeilate review. There was no

ruling on the state pendants claims as is proven by the Orders of the late Judge Perry. So
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that would definitely been pointless. But the defendants tried. After the appe;ll:;ﬁtiﬁled
her statécl_aims in Richland County circuit court. The defense had the clai‘r;n'-s reni(;;ed
back to federal court to have dismissed based on res judicata and estoppel.

It is interesting that the defendants had all these reasons to dismiss but did not
come up w1th them until after remand. When they had all this “émoking gun”';
information to begin with why remove to federal court. Appellant filed October 1 1,
2011, the removed on or about November 22,2011. The complaint remained in Féderal
court unﬁl on or about August 8, 2012 when it was remained by US Senior D-istﬁct Jlgdge
Marg?_rgt Sgymour for the same reasons as Judge Perry only to have this coﬁrt and Ath‘e
lower com_§hoot the gun when the Federal court refused based on the facts in the
evidenti,_ary 1"écord.

If the:_qppellant had been allowed to go before a jury and court to have her‘claims
heard andfo ﬁroduce the evidentiary records she could have shown or proven cau;es of
action or all')owed to fully file a complaint based on state law and the state statutes that did
not happen because the claims were never before a court to be tried on their merit, the"‘_
federﬂgggﬁ_rt did not hear the claim because they denied Jurisdiction pursuant to FRC_IS“
Secﬁ_c.)n; 1367.

VI.___ DID THE COURT OF APPEALS ERR WHEN IT AFFIRMED BUT

'IGNORED APPELLANT’S CLAIMS AGAINST THE DEFEDANTS IN
IEIR INDIVIUDAL CAPACITIES AS EVIDENCE BY THE CAPTIONS -

3

. APPELLANT’S CIVIL CONSPIRACY, GROSS NEGLIGENCE,
, OUTRAGE/ INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS,

2 B

“.DEFAMATION CLAIMS WERE TIME-BARRIED BY SCTCA AND

. COMMON LAW STATUTE OF LIMITATIONS §15-78-530 ET.AL
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DID THE COURT ERR OR ABUSE ITS DISCRETION WHENIT . .
CONCLUDED THE APPELLANT WAS UNABLE TO STATE CAUSE OF
ACTION OR RELIEF DUE TO THE SCTCA SOL UNDER THE
COMMON LAW 3 YEAR SOL.

a) 1NDIVIDUAL LIABILITY STANDARD - CAPACITY

Durmg the oral hearing the panel asked the defense attorney in what capac1ty the
defendants were used in official or individual he admitted to the court that it was beth but
the court for some reason turned around and 1gnored the admission.

.' An -dppellant can maintain an action against a governmene employee in”their
md1v1dua1 capacmes if the caption state that they are being sued in both oﬂ'lc1ally and or
Jjust named md1v1dually See Prigden. This is well settled law in all courts.

See Courts ruling in Cricket Cove Ventures, LLC v. Gﬂland, 390 S.C. 312, 321,
701 S: E 2d 39 44 Well established law in Hafer v. Melo, 502 U S. 21, 112 S.Ct. 358,
116 L,TEd.-Zd 301 (1991), the United State Supreme Court held state officials sued in their
individdal capacities are "persons” for purposes of § 1983. Accordingly, the trial Jjudge.
erred in dlrectmg a verdict on the § 1983 claim against Deputy Fowler in his mdmdual
capac1ty Vlrglma Supreme Court held in VanBuren v. Grubb that individuals such as
SUPErvisors qr managers could be sued as individuals and held personally liable for the
common l_aw_gert of wrongful termination (also known as wrongful discharge) in addition
to whattjeie?.rcadiporate liability the employer may have. '

) Smectlon 15-78-70(a) provides in part that “[a}n employee of a governmental entity
who eomﬁlits a tort while acting w1th1n the scope of his official duty is not liable therefor
except ;es‘.e?_(pressly provided for in subsection (b).” S.C.Code Ann. § 15-78-70(a)



(Supp 2002) Subsechon (b) declares: “Nothing in this chapter may be construed to
give an employee of a governmental entity immunity from suit and liability if it is proved
that the employee s conduct was not w1th1n the scope of his official duties or that it
constituted actual fraud, actual malice, intent to harm, or a crime involving moral
m:pifn;de.’?' S.C. Code Ann. §15-78-70(b) (Supp.2002). See Flateau v. Harrelson,l355
S.C., also Smlth v. City of Greenwood NO. 8:09-CV-2061-HFF-BHH, (4" Circuit June
2010). |
b) CIV-IL CONSPIARCY

| As to appellant s civil conspiracy claims the controlling case law would be
Pndgen \% Ward (Ct. App. 2010), as closely resemble the appellant’s action. It is well
settled law that (direct or circumstantial evidence) on the elements of civil conspiracy
whieh as described in Pridgen - occurs when two or more people develop a plan to gel an
employee‘ -ﬁ'red and they do it for an improper reason that is not in furtherance of the
employer’svl;v'x;lterests. (special damages to include but not limited to loss of pay,
immedi‘ate lo-ss of property or use, filings fees, if appellant understands correctly) the
rapi& accumnlation of reprimands leading to dismissal after October 2008 was in
furthefanee'fof llaving appellant dismissed.

Thjs court, because civil conspiracy, by its very definition, is not in furtherance of
the employer s interests, the conspirators are, technically, acting outside the scope of
thelr employment For this reason, liability for a civil conspiracy is on the md1v1dual not
the employer,f‘ Consequently, it is not covered by insurance and results in personal

liability.

18



The South Carolina Appeals have “Civil Conspiracy is an act which 1s,by1ts very
nature, covert and clandestine and usually not susceptible of proof by direct evidence”
and “conspiracy can be inferred from the very nature of the acts done, the relé@i@§hjp'of
the gm{i'es-;the interests of the conspirators and other circumstances.” And finally, “the
field of admissibility of evidence is broadened in proof of conspiracy.”

Also see Cricket Cove Ventures, LLC v. Gilland, 2010 WL 3396829, 6 (S.C. App.
2010).

c) OUTRAGE/INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

(IIED)

Appellant does feel that the panel asking her about her outrage duﬁné the October
7, 2014 6ral hearing was a full adjudication of her claims or their merit. See H.msson v.
Scaﬁse Builders of S.C., 374 S.C. 352, 357,650 S.E.2d 68, 71.

Pro‘s'e';appellant should be allowed to put forth her evidence that are a matter of
evidentiary record to include medical records, that could prove her outrage and IIED
clalms against-the defendants. She suffered and continues to suffer panic aﬁacks and
anxiety Whj_ie the threshold is high on this type of claim the courts have held that to
prevail on a claim of this sort the plaintiff must satisfy the following elements to state a
claimfc;)_if :i”n}entional infliction of emotional distress: (1) the defendant intentionally or:
recki¢ssly ig{licted severe emotional distress, or was certain or substantially certain that
such distress would result from his conduct; (2) the conduct was so extreme and
outrageous as to exceed all possible bounds of decency and must be regarded as atrocious

and utterly intqlerable in a civilized community; (3) the actions of the defendant caused
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the plaintiff’s emotional distress; and (4) the emotional distress suffered by the plaintiff
was so severe that no reasonable person could be expected to endure it. Upchu.rch V.
New York Tlmes Co., 314 S.C. 531, 431 S.E.2d 558 (1993); Ford v. Hutson, 276 S.C.
157, 166 276 S.E.2d 776, 780 (1981) (recognizing that “where physical harm is lackmg,
the courts shgu]d look initially for more in the way of extreme outrage as an assurance
that the mental disturbance claimed is not fictitious™).

d) ~_ GROSS NEGLIGENCE

| Thls court’s ruling Hendricks v. Clemson University, No. 3137, (Ct. Ap Matctl 2000)
S.C. Code Ann. § 15-78-60(25) (Supp. 1998).

Gross negligence is the intentional, conscious failure to do somethmg which one
oughtto do or the doing of something one ought not to do. Hollins v. Richland County
Sch. Dist. One 310 S.C. 486, 427 S.E.2d 654 (1993). It is the failure to exercise slight
care. Clybum v. Sumter County Sch. Dist. # 17, 317 S.C. 50, 451 S.E.2d 885 (1994).
Where 5 person is so indifferent to the consequences of his conduct as not to give slight
care {0 what he is doing, he is guilty of gross negligence. Jackson v. South Carolina Dep't
of Corrections, 301 S.C. 125, 390 S.E.2d 467 (Ct. App.1989), affd, 302 S.C. 519, 397
S.E.2d 377 (1990). Gross negligence is a mixed question of law and fact and should be
presented to the jury unless the evidence supports only one reasonable mference
Clybum, 31":Z~_i-~S.C. 50, 451 S.E.2d 885.

In Seuth Carolina a negligence action, the plaintiff must establish a duty of care,

breach, and resulting damages. Arthurs ex rel. Munn v. Aiken, 346 S.C. 97, 103, 551

SE2d 579582 (2001). As such, a plaintiff in a negligence cause of action must prove all
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elements of that action, including the standard of care. Although a govemméiltal 4ent'ity
has the,illjﬁal "burden of establishing a limitation upon liability or an excepﬁdﬁ fo the
waiver of immimity" applies, the plaintiff must still prove that the governmental enﬁty
has waived immunity. See Niver v. S.C. ﬁep’t of Highways & Pub. Transp., 302 S.C.
461, 463, 395 S.E.2d 728, 730 (Ct. App.1990).

e) DEFAMATION (2 year SOL)

The .appellant suffers daily due to the reputation she has gotten since filing this
claims, the défense attorney has tried to get her declared as a vexatious litigafe, she has
no reputation anymore as her personnel file is filled with false reprimands accﬁsing her of
abuse of. ﬁxge. He also stated that the appellant was “sensitive” the meaning wés'not

flattering.

IN CONCLEJSION

Appel:i';lnt respectfully ask that this court reverse and remand in order to ensure
jusﬁce m this matter. This court is obligated, by its own laws and decisions, to allow this
ac’do;l to 80 th_rough the full process as well establish law demand. To ensure Justice, this
matter mus-;be allowed to go through the legal due process to ensure that the Judicial
system and its jurist remain uniform and in complete sync and to avoid the look of
favoritism. It is plan to see by Orders, the evidentiary record, the documented timeline

that this matter has not been fully adjudicated before any court and no rulings have been
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made to determine “winners” as it applies to the state pendant causes of action that fall
under the SCTCA and SC Common Law three year SOL.

: Th15 matter may have been before this court prematurely which would aiso B
demand ﬁ ;e;nand back to the circuit court in the interest of Justice as well as uniformity
among the courts here in South Carolina and her sister courts. (See Exhibit One Orders

- of the late US District Judge Perry March 9, 2011 and May S5, 201 1). S
- And, tﬂe court should consider sanctions or at least look at the behavior of the
attbmey to determine if fraud and misleading the court was in play.

The questions that should be asked, would either court jurists have mé&é;ﬁﬁs same
deci;iOI{ 1f the appellant had not been pro se®? Would they have allowed the deféndarits’
attorney igi:bghave in a way that should shock the conscience of the court? See Rocha v
Ca]ifprnia, 342, U.S. 165, 72, S. Ct 205, 96, Led., 183 (1952).

- ;WHEREFORE, for all the foregoing reasons, the pro se appellant respectfully
requests the court vacate its order filed on February 5, 2015 and received by the - h
Appellax-ltﬂc.m February 9, 2015, as aforesaid and reinstate the complaint back to the
docket fc\)r"tmil based on the evidentiary record, the actual dates of injury. The‘ pro se also
ask:'t“h:at' if this matter is remanded/reversed as it should be that Judge Manning be
rempvéd;-ﬂ‘zi’.s;j;t;:l‘le presiding jurist as he does not seem to have respect for the pro se litigant

and or for the appellant.

® Pro se also asks the court to see what happened in this case as the difficulty that a pro se
endures in the judicial system -- no one wakes up in the morning and decides they want to go to
court:without a lawyer to sue their employer or be forced into court due to the actions of another
outside force. Unfortunately the laws say if you want to protect your property and constitutional
rights it is what you must do
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The si_’_cate defendants and government cannot be allowed td have it both ways and
pick and c}J.ot;;se which laws they want to adhere to and they sﬁoﬂd not be allowed to do
S0. ‘In the mte;est of justice matter should be reheard and on reheard en banc or cert to
the SC Supféme court. Even if the dates used to dismiss and affirm were based on fact it
doesnotwanant dismiss of this action in that the action was filed based on the dates in
the .record Ng)vember 13, 2008 — November 2011 and filed timely.

Respectfully submitted by,

Glenda R. Couram, pro se

Lexington, SC 29073

Dated #its 79" day of February 2015
Lexington County South Carolina
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