THE STATE OF SOUTH CAROLINA

In The Court of Appeals RECEEVE@

JUL 23 2015
APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas SC Court of Appea}s

The Honorable R. Markley Dennis, Jr., Presiding Judge, Ninth Judicial Circuit
Case No. 2012-CP-10-5887

Harbor National Bank,

Respondent,

Anthony M. Whitfield,

Appellant.

MOTION TO DISMISS APPEAL

COMES NOW /Respondent Harbor National Bank (“Harbor”), by and
through its undersigned counsel, and hereby moves to dismiss the above-captioned
appeal for lack of appellate jurisdiction, on the ground that the order from which
Appellant appeals is interlocutory and not immediately appealable.

Appellant filed a Motion to Amend his Answer, Crossclaim and

Counterclaims (“Motion to Amend”) on May 18, 2015. (See Exhibit A: Motion to

Amend). The trial court denied the Motion to Amend on June 11, 2015, based on the

prejudice to Respondent inherent in granting such motion not long before trial. (See



Exhibit B: E-mail from Lindsey Coffey to Parties and Form 4 Order denying
Defendant’s Motion to Amend). -

On June 18, 2015, Appellant filed a motion to alter or amend the trial court’s
denial of the Motion to Amend, pursuant to South Carolina Rule of Civil Procedure
59(e). (See Exhibit C: Motion to Reconsider). By order entered June 29, 2015, the

trial court denied Appellant’s Motion to Reconsider. (See Exhibit D: June 29, 2015

Order).

Appellant purports to appeal the order denying the Motion to Amend,
claiming that it should have been granted becausé otherwise his substantive rights
will be affected and because his proposed new counterclaims are logically related to
the transactions or occurrences set out in his original Answer.

The order denying the Motion to Amend affects no substantial right of the
_ Appellant, is- interlocutory, and is not immediately appealable. “Absent some
specialized statute, determining if an interlocutory order is
fmmediately appealable depends on whether the order fallsvwithin one of the several
categories of appealable judgments, decrees, or orders listed in S.C. Code Ann. § 14-

3-330.” Woodard v. Westvaco Corp., 319 S.C. 240, 242, 460 S.E.2d 392, 393 (1995).

Under Section 14-3-330(2), this Court may “review upon appeal [a]n order affecting
a substantial right made in an action when such order (a) in effect determines fhe
action and prevents a judgment from which an appeal might be taken or discontinues
the action, (b) grants or refuses a new trial or (¢) strikes out an answer or any part

thereof or any pleading in any action.”



_Appellant’s reliance on Section 14-3-330(2) is meritless. South Carolina
courts have ruled that an order denying a motion to amend is interlocutory and not
immediately appealable when denial is based on prejudice to the opposing party and

not the merits of the proposed amendment. Baldwin Const. Co. v. Graham, 357 S.C.

227,593 S.E.2d 146 (2004); Jefterson by Johnson v. Gene's Used Cars, Inc., 295 S.C.

317, 318, 368 S.E.2d 456, 456 (1988); Southern States & Mktg. Grp., Inc. v. AMCO

Const. Co., No. 2006-UP-278, 2006 WL 7286061, at *3 (S.C. Ct. App. June 13,
2006) (unpublished).

In Baldwin, petitioners sought to amend their answer more than a year after
the plaintiff filed suit against them. 357 S.C. at 229, 593 S.E.2d at 147. The
proposed amendment included new counterclaims and set-offs. Id. The trial judge
denied the motion to amend and stated that, “[u]nder the circumstances, I find the
relief requested by [petitioners] to be unduly prejudicial to the [respondént], and that
the [petitioners] simply are not entitled, as a matter of the Court's discretion to
substantially change the parameters and issues involved in the lawsuit at this late
date.” Id. The Coqrt of Appeals reversed the trial judge’s decision, claiming that
petitioners had to appeal the denial in order to preserve their right to a jury trial. Id.
The Supreme Court ultimately feversed the Court of Appeals and stated that it
“reached this conclusion because the trial judge did not rule on the substantive
contents of the answer . . . but [only] refused to allow its filing” based on prejudice to
the opposing pérty. Id. at 230, 593 S .E.2d at 147. |

The Southern States case involved similar facts. There the Court of Appeals

stated that an order denying a motion to amend a complaint was interlocutory because



it “did not delve into the merits” of the action and was based on prejudice to the
opposing party. 2006 WL 7286061, at *4. Finally, in Jefferson, the Supreme Court
deemed interlocutory an order denying a @otion to amend because “the judge
expressed no opinion on the substantive contents of the answer, but determined only
that appellants had not shown good cause to be allowed to file late.” 295 S.C. at 318,
368 S.E.2d at 456.

The trial court’s denial of the Motion to Amend did not address the merits of
Appellant’s proposed new counterclaims and was based solely on prejudice. The
decision only stated that the Judge “decided to deny the motion, finding that it would
be unduly prejudicial this late in time.” See Exhibit B. The order is therefore not
subject to immediate appeal.

Because the trial court’s order denying the Motion to Amend is interlocutory,

this Court lacks jurisdiction over this action. See Brown v. Greenwood School Dist.

50 Bd. of Trustees, 344 S.C. 522, 524-25, 544 S.E.2d 642, 643 (Ct. App. 2001)
(dismissing an appeél because “tw]here an order is interlocutory, and thus not
appealable, the notice of intent to appeal does not transfer jurisdiction to the
[appellate] [c]ourt . . .”). Thus, Harbor’s Motion to Dismiss Appeal should be

granted and this appeal dismissed for lack of appellate jurisdiction.

(Signature on following page)



Respectfully submitted,

B

Brian C. Duffy

Seth W. Whitaker
‘Stephén Jenkins Bell
DUFFY &YOUNG, LLC
96 Broad Street
Charleston, SC 29401
(843) 720-2044 (phone)
(843) 720-2047 (fax)

Robert A. Bernstein

Bernstein & Bernstein, P.A.
5418-B Rivers Avenue

N. Charleston, SC 29406-6129
Counsel for Respondent

July JH , 2015
Charleston, South Carolina
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON: , )

) INTHE:COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRGUIT
CASE ,NO_. 2012-CP-10-5887

HARBOR NATIONAL BANK, )y
)
Plaintiff, ) o , o
) DEFENDANT'S MOTION TO AMEND
Vs, ) ANSWERTO ADD COUNTERCLAIMS
_ ) - AND CROSSCLAM
"ANTHONY M. WHITFIELD and e 2 e B
CINDY WHITFIELD ) / of =
Defendarts. ) -
) [ g
“TO:-SETH- WHITAKER AND BRIAN DUFFY, ATTORNEYS 'Fc7, PL#&NT@F :

AND KEVIN SEIBERT, ATTORNEY FOR CINDY WHITFIELD.
E ELEASE':TAKE NOTICE that the:Defendant, Anthony M. Whitfield, by &nd

" through: his undersigned-attorney will, on the tenth (10th) day after service hereof

at 10:00 ¢'clock a.m., or as soon ihergaﬁer-as,_coun‘sel'-may be heard, move theA
Court at the Charlestoh ‘County Court of Common Pleas, 100 Broad Street
Charleston, $.C., for an .b'rc'le‘rla!!owihg Defendant to ameid his Answer to add.
certain Counterclaims. and a crossclaim. Said Motion is. ade under Rules 13
and 15 on the'foilowiné grounds: \

1. Defendant "éeeks permission to amend his Answer and
Counterclaims to add certain counterclaims in his Answer; | as specifically
provided for pursuantto Rule 13(f): |

(f) Omitted Counterclaim. When a pleader fails to set up a
counterclaim through oversight, inadvertence, or-excusable neglect,




or when justice requires, he may by leave -of court set. up the
counterclaim by amendment

South Carolina Rule of Civil Procedure 13(f).

2. Counsel for Plaintiff has not consénted'to allowing the amendrent,

and therefore, It is necessary-to ask the Court for permission to file an amended
pleading by ﬁ!ing- a motion and scheduling a hearing on the matter.

3. The law strongly favors amendments and the court is encouraged
to. freely grant leave to amend. See Jarrell v. Seaboard Sys. R.R., 294 S.C. 183,
363 S.E.2d 398 (Ct: App. 1987). In Pool v. Pool 329 S.C. 324, 328, 494 ,SéE:Zd
820, 822 - 823(1998), the Cqurt.héld':-:-

The focal .inquiry in allowing.amendment of pleadings is-whether doing so

will prejudice the opposing party. See Soil & Material Eng'rs, Inc. v. Folly
Assocs., 293 S.C. 498, 501, 361 S.E.2d 779, 781 (Ct. App. 1987) (“Simply

because -ah .amendment {6 confonn to proof was made late in the trial
affords no -basis for holding that the amendment comes too late. The
question is one of prejudice to the opposing party.”). See also Foggie v.

CSX Transp., Inc.,’3156 S.C. 17, 23, 431 S.E.2d 587, 590 (1993) (It is well

established that a motlon to amend is addressed to the sound discretion of
the trial judge, and that the party opposing the motion has the burden of
establishing prejudice”); Ball v. Canadian Am. Express Co., 314 S.C. 272,
275, 442 S.E.2d 620, 622 (Ct. App.1994).(“Motions to amend pleadings to
conform to proof. may be made upon motion of any party at any time, even
after judgment, and are within the sound discretion of the trial Judge
Ordinarily, amendments to conform to proof should be:liberally allowed.”).

4.  The prejudice that Rule 15 contemplates Is lack of notice that the,

hew issue is to be tried and. lack of a full opportunity to ‘introduce testimony to

refute it. See Armstrong v. Collins 366 S.C. 204, 228, 621 S.E:2d 368, 380

(S.C.App. 2005); Stanley v. Kirkpatrick, 357 S.C. 169, 592 S.E.2d 296, 299

- {2004) (holding that new claims were properly added to lawsuit two years after

the underlying Incident and South Carolina Supreme Court observed that, “the



factual circumstances- of the tort claims of trespass .and conversion have already

been set.out in the original complaint . . . and no new information was required

to assert the added claims”).

5.

Specifically with regard to niew claims, the law has set forth the

following analysis:

An.amendment to a pleading relates back to the date of the original
pleading "[w]henever the:claim or defense asserted in the amended
pleading arose out of the conduct, transaction or occurrence set
forth or attempted to be. set forth in the original pleadings.” The
central requirement here-is that the party defending against the new
claim have sufficient notice of it, ie., “the new claim must be
|ogically related’ to the matters onginally pleaded so that the
déefendant is not prejudiced by the new claim [sic]. In federal
practice, the factors to determine whether or not a claim arose out
of the same conduct, transaction, or occurrence set forth in the
original pleading include: (1) whether the party defending against
the new claim had notice of it; (2) whether the party seeking to add
the new claim will rely on the same kind of evidence offered in
support of the original claim to prove the new claim; and (3)
whether unfair surprise. to the defendlng party would result if the
amendment were to relate back.

Whitfield Const. Co. v. Bank of Tokyo Trust Co., 338 S.C. 207, 525 S.E.2d 888,

(Ct. App.1999)

6.

In this case; Plaintiff cannot demonstrate. prejudice and has

sufficient notice of all the issues embodied in the causes of action to be added.

Specifically, Mr. Whitfield seeks to add épunts for Constructive Fraud,

Negligence, Breach of Fiduciary Duties, and Violation of the SC€ Consumer

Protection Act, which are all based upon the same conduct that was alleged in

his previous amended answers and counterclaims.



7. M. Whitfield érevlbﬁéiy ;iieéed in his pre-existing counterclaims
that Plaintiff's action were tainted with fraud, and it hias already been disclosed in
discovery to. Plaintiff that Mr. Whitfield | alleges that the Plaintiff made
misrepresentations to him. Therefore, Plaintiff has had ample. notice -of these

issues, and they are by no means new, or-any kind of surprise.

8. Mr. Whifﬁgld also desires to amend his Answer to assert a
crossclaim against co-defendant Cindy Whitfield for equitable indemnification;

pursuant to Rule 13(g).

9. © A copy of the proposed amended pleading is attached hereto :as

. Exhibit “A".

'WHEREFORE; Defendant respectfully requests this Honerable Court
grant its motion fdr leave to'amend and issue any and all other relief deemed just

and appropriate. -
Respectfully submitted,

HALVERSEN.& ASSOCIATES, LLC.

Brent S. Halversen

171 Church Street; Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com
Attorneys for Défendant Anthony

%% //j ,2014 | o

Charlestof, South Carolina




CERTIFICATE OF SERVICE
| certify that | served the foregoing Motion to.Amend upon all parties of

record by affixing same with proper postage placing same with the United States
ervice addressed to'the parties and counsel’s last known address on this

HALVERSZ‘f S CIATES LLC

Pos
day of May. 2015.

By:
- "Brent S, Halversen
171 Church Street, Suite 880
Charleston, SC 29401 =S
T: 843-284-5790 -
F: 864-326-4844 Re
Emall: brent@halverseniaw.cig,
C:'-i
=3
=
R >

Charleston, SC |
‘May 18, 2015
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' STATE OF SOUTH CAROLINA Y IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
CASE NO, 2012-CP-10-5887
HARBdR NATIONAL BANK; )
)
Plaintiff, ) . ‘ ‘
_ ) DEFENDANT'S FOURTH AMENDED.
VS. ) ANSWER, AFFIRMATIVE DEFENSES,
) CROSSCLAIM, AND COUNTERCLAIMS
ANTHONY WHITFIELD and CINDY )
WHITFIELD ) (Breach of Contract, Breach of Fiduciary
) Duties, Breach of Contract Accompanied
Defendants. )y by Fraudulent Act, Negligent
) Misrepresentation, Fraud, Constructive

Fraud, Unfair Trade Practices,
Promissory Estoppel, Tortious -
Interference with Prospective Contractual
Relations, Violation of Consumer
Protection Act, Negligence Per Se, ‘and
Equitable Indemnity)

(Jury Trial Demanded)

TO: ROBERT A. BERNSTEIN, BR!A’N DUFFY, AND SETH WHITAKER, ATTORNEYS
FOR PLAINTIFF
Comes now Deféndant, Anttiony Whitfield (hereinafter, “Mr. Whitfieid”) and
responds to the allegations ofAPEaintiff’;s;Complairit;as‘ follows:
1. Mr. Whitfield admits the allegations of Paragraphs 2, 3, 4. 10 and 19.
2. Mr. W%ﬂtﬁeld denies, the’gallegations of Paragraphs 15.afnd 27 to the extent
such Paragraphs referéncé previous allegations Whicﬁ are herein denied.
3. Mr. Whitfield. admits an: assignmént was madé but denies the event of

default as alleged in Paragraph 20,.28, 25, 26 and 27.

Exé\x\aﬁ i



4. Mr. Whitfield denies Paragraphs 1, 5, 6, 7, 8, 9, 1, 12, 13, 14, 16, 17, 18,
20,21, 22, 23, 24, 25, 26, 28 and 29.
5. Mr. Whitfield denies each and every allegation not specifically

_enumerated herein.

: FIRSTAFFIRMATIVE DEFENSE:

6. Plaintiff's ’6I§ims to fbreclose orl the ‘2007 Mortgage should be waived,
estopped, barred, and/orxdism'i's'seld’a,s, Défendant made all payments as was required
under the Note and was told by Plaintiff numerous times that the maturity date &s
referenced. in the’' Note would be automatically. extended. Plaintiff ultimately agreed to
renew the loans and then refused to.close the.renewals-as previously agreed.

| SECOND AEFIRMATIVE DEFENSE

7. Plaintiff's claims’in equ‘ity are barfed by the doctrine of unclean hands and
equitable estoppel.

THIRD AFFIRMATIVE DEFENSE

8:  Plaintiffs action 'éhould be barred by the doctrines' of unCongcionabi!ity;
waiver, fraud and duress. | |

;Fou' RTH AEFIRMATIVE DEEENSE

9.  Plaintiff has-failed to t:ohpiy“With the mandatory provisions. of the Soﬁh
Carolina Supreme Court Administrative Order 2011-05-02-01. As such, this matter
should be stayed or dismissed.

FIFTH AFFIRMATIVE DEFENSE

Plaintiff's Failure to Provide Required Truth in Lending Disclosures; Recoupment and
Set-Off

,Pa_ge 2 of 39



10. Defendants, whosé ownership ‘interest in the residential property being
foreclosed upon with address of 1055 Black Rush Circle, Mount Pleasant, SC 29466
(the "Subject P’ro'pe‘rty") is subject to the security interest.created by the Plaintiffs 2007

mortgage, elect to rescind the mortgage and note being foreclosed upon (the * 2007

Loan"): '
Plaintii(‘f‘viola"ted TILA and Regulation Z by, inter alia:
a. failing (tb provide interest rate disclosures at the 2007 and 2012
: élosiﬁgsl;‘ :
b. féi[ing to brovide“material disclosures in ‘a form Defendants could
keep ‘pﬁor'to consummation of the 2007 and 2012 closing;

c. failing to prbvide Notices of Right to Cancel;

d. - failing to ‘pi‘OVide disclosures as part of the 2007 and 2012

transactions.

11.  Plaintiff was qbligatgd to provide the information set forth in the preCeding
‘Par'ag}aph as Pléintiff knew, at all material tirmes, that the subject property was
residential and wasvDéanengiant Cin)d'y'Whitﬁeld"s primary residence.

12.  Plaintiffs violations of ,ti)e Truth-in-Lending Act give rise to a three year
contimiing right of [escission on the part of Defendants.

13. Defendants hereby elec{',.to, rescind the 2007 loan transaction with 'P'Iaihtiff,‘
pursuant to the cbntj‘ndir_ig [jght_ of rescission.

14, When é ponsi.lmer ‘elects to rescind pursuant to the Truth-in-Lending Act,.
any security interest taken in connection with the transaction becomes-void. 15 U.S.C.§

1635(b).
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16.  When a consumer jelecié td"r'ééfii‘nd' pursuant to the Truth-in-Lending .Act,.‘
the consumer is not'iiéblé for any finance or other charge. 15 U.S.C. § 1635(b).

16.  The 2007 mort_g‘age‘that is the subject of this foreclosure action was taken
in connection ,Wi'th:th'é. tr;nsaction that Defendant has élected to rescind.

17. De‘fendght has the ability to tender repayment of their rescission
obiig“ationé through proéﬁfe‘ment of a buyer of the home.

18.  Since the. mortgage is void, the foreclosure action must be dismissed.

SIXTH _AFFIRMATNE ’DEFENSE—
19.  Upon information-and belief, the subject note attempted to be foréclosed
upon is not the original note and therefore Plaintiff does not have standing pursue. this

foreclosure action. -

COUNTERCLAIMS

Fad_tual Allegations

20. In 2006, Mr. '-Whitﬁeld approached Charlie Rivers (hereinaftef, “Mr. -
Rivers’) of Harbor National Bank to purchase and refinance certain real estate in the
lowcournitry counties: of Berkeley, Dorchester and Charleston. Mr7 Rivers previously
helped. Mr. Whitfield refinance over 30 loans when Mr. Rivers was a loan officer with
Southtrust Bank. These loa}n‘s\ aiWays.had 15 and 30 year terms and never had balloon
payments or required refinancing or re-approval.

21. M Riyeré promised Mr: ‘Whjtﬁeld the same loans as he was previously

given by Mr. Rivers, to-wit, 30 yéar loans with the best rate possible, with a % point

Eage 4 0f 39



origination fee, on FNMA .loan documénts. There was no. mention of balloon payments

or re-qualification ‘anytime- during the. 30 year loans. After a review of Mr. Whitfield's

financial condition, Mr. Rivers approved $1.5 million in loans to refinance rental

properties; and’ shortly after extended the line to $2.0'million. At the time, Mr. Whitfield

made clear to Nr. Rivers that the loans could net have. .demand features or have a

‘balloon payment. Mr. Ri\)ers agreéd. Ms. Angie Bell, Plaintiffs loan officer, also

represeniéd to Mr. Whitfield that the lans would be automatically renewed in five years
despite offering loans that had ﬁQe y'ela‘_r maturities.

22. In reliance on Mr, Rive'rs"' and Ms. Bell's representations, Mr. Whitfield
purchased the property at 1055 Sléck Rush Circle, Mount Pleasant, :SC 29466
(hereinatter, “the Subject Property” of:';Black Rush Property”).

. 23. Onor é,bout, March '27,;;'2007 Mr. Whitfield was provided documentation
from Plaintiff stating that Mr. Whitﬁel;i would have the chaice of a 7:5% fixed interest
rate or a floating rété-o,f brime minus % % (See Exhibit “A" attached hereto). Ms. Bell
advised that the fixed rate was. the bQ;;t option and that Mr. Whitfield could convert to‘a
floating rate if the in_teresf rates dropped. Upon information and belie’f! Ms. Bell knew or
should have known in April of 2007 that the interest rétes were ‘gdi-n'g‘td fall.

24. Plaintiff was aware at all material times,. before and after the loan was
closed, that the home was being purchased as a primary residence for Mr. Whitfield's
ex-wife, Cindy Whitﬁe!d.: Mr. Whitﬁéld provided all documeénts associated with the
purchase of the home tp Ms. Bell, iincluding the real estate purchase contract to
purchase Black Rush and the separation agreement which stated that Mr. Whifﬁeld' was

to purchase the Black Rush property for Cindy Whitfield and deed a one half interest to
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her after the home Was‘: pUmhaséd': and deed the "'i‘emainiwng one-half interest to Cindy
Whitfield in 7 years,’to-Wif; Ju'h'eh 13, 2015. Mr. Whitfield also provided Ms. Bell a copy of
the deed.to Gindy Whitfield in July of 2007.

25.  Despite being provided documentation by Plaintiff that Mr. Whitfield would
have the choice :o"f‘?a»f.s% fixed interest rate or a flbatihg rate of prime minus % %, Mr.
Whitfield was. ‘advised'by Ms. Bell that the higher 7.5% fixed rate was the:best option as
opposed to the lower floating rate of prime minus Y4 %. Mr. Whitfield was told he could
later changé to the floating rate. - ¢ V'

26.  Despite being provided ‘documents :at the: closing with a April 13, 2012
maturity date on some of the io'ans,:Mr. Whitfield was assured numerous times by loan
officer Angela Bell th'at_ tﬁg maturity Hate was just a formality and. in fact was just a
renewal date and would be- extended automatically with. only adjustm‘enté of interest
without 'aﬁy re-qualifying or-costs to g’xtend. Despite making such assurances to Mr.
Whitfield, loan -officer Angela Bell detéfr‘ni’ne‘d as early as 2010 that the loans would not
be renewed as she felt Mr. Whitfield was. not providing financial information to her. At
the time she indicated she needed to “grease the wheel” with Mr. Whitfield’s accountant
S0 -the accountanit would ‘tell her more .information about Mr. Whitfield's financial status.

27. Because iof. Ms. - Bell's ;_assqi‘ances and representations, Mr. Whitfieid
purchased the Black Rush‘lproperty -and rﬁade payments on the loan for the subject
properties from the origination of the loan every month until the renewal date.
Moreover, Mr. ‘Wﬁitﬁeld ‘repeatedly ”a:sked ‘Ms. Bell to. lower the ratés on the subject.
property and all of Mr..Whltﬁeld's other loans and was told by Ms. Bell .each time that

the bank could not lower ihe interest rates.

L
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.28.  In-January, 2012, PIamtfff askeer ‘Whitfield for'a copy of his recent tax.
returns so that the loan could be anutqimatically:extended. As late as Febn‘]ary 6, 2012,
loan officer Angela Bell sent an email;fo Mr. Whitfield asking him for tax information to
work: on. the “renewals.” T'On February 21, 2012, Mr. Whitfield informed loan- officer
Angela Bell that h‘e*\)va,é 'Qndery some financial pressure, that his health was suffering,
and that he wanted interést' rates on par wifth the other mortgages he held with other
banks. The: following: déy: Ms:. Bell i‘n’,fo;méd ‘Harbor National Bank personnel (but not
Mr. Whitfield) that sh;'-)"was going to let Mr. Whitfield know that she would be asking Him-
to move the loans. Although shé informed others of her intention not to renew the loans,
Ms. Bell never told Mr. Whitfield that he needed to move the loans- at any point:in time.
Had Mr. Whitfield known Plaint’iff“‘ne,vér inténded to renéw the loan, Mr. Whitfield would
have previously refinanced the loan w,i:th another lender at a time when it was possible.

29 ‘One week later; on Febx}uary 28, 2012 Idan, officer Angela Bell wrote Mr?.-
Whitfield to iet-him know that she would have:to have- hls 2010 tax returns in order to’
' request ‘approval for renewal of his . upcomlng maturing loans. On April 2, 2012 Mr.
WhntF eld informed Ioan ofﬁcer Angela Bell that his 2010 tax retums were complete and
that he urgently wanted, his Ioans«quyf ied since the rates were extremely high, and that
his' health had been an i$sue. After ’rec[:ei\'/i"ng the information about receiving the tax:
returns, the fd'iloWing‘ day Io“én‘ofﬁ'cer Angela Bell told a senior credit analyst at Hérbor
'National Bank, “|'m._iu$t glad the threé’ts of no renewals ';ﬁnal]y worked."” Five days later,
on April 8, 2012, Mr. Whitfield sUﬁereTc’i a heart attack. Ms. Bell then began demanding
appraisals' on the properties and $2,700.00 worth of bank fees to perform the

appraisals.
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30.  During a meeting with-Ms. Bell‘and Mr. Willard Stout in May of 2012 (s.

Bell's supervisor), 'Mr Stoht%*advised that appraisals were how required after the loans

.began to mature and mdlcated that.additional collateral requirements would be required

to determine if the loans were "underwater," includmg a “blanket mortgage,” for the

properties. Mr. Stout made these demands despite the fact that} Mr. Whitfield had paid

down all of his. principal balances since 2007 and never missed a regularly scheduled
payment.

31. Despite making assurances the foans would be renewed, two notes (732
Gahagan and 110 Mepkin) matﬂredoin April 13, 201'2:ww_eﬂéd_by
the Plaintiff. Mr. Stout and/or Ms. éelt then demanded Mt‘; Whitfield sign 60-—day renewal
rotes on' the Gahagan :and Mepkin p;eperties on or about May 29, 2012, for him to be
signed by May 31, ‘20'1 2.0nor about June 14, 2012 Mr. Stout threatened to hold Mr.
Whitfield m default in three busuness days if he refused to sign the 60 day notes and
agree to new collateral demands ’

32. The \note for the» Black Rush Property came due on May 3, 2012, again
without renewal. Flnally, on June 21, 2012 Charlie Rivers met with Mr. Whitfield and
orally. agreed to modtfy the notes and specifically agreed to: (a) extend the notes for a
25 year amortization with another 5 year maturity; (b) eliminate the need for any
principal pay downis; (c) eliminate theii'n‘éea for additional collateral to secure the notes;
(d) eliminate the n‘eed to efosS‘collate}alize the loans; (e) waive the default interest rate
of 14%; (f) back date ‘thexrate‘ of 475% to the maturity the May 3, 2012 maturity date;
and (g) credit Mr. Whitfield's er‘rpayment of interest. Mr. Rivers agreed to renew all of

Mr. Whitfield's othier loans at this meeting as well. A copy of the notes Mr. River took at
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the meeting is attached hereto aS{’WEXthlt;BWA The notes confirmed: Mr. Rivers'
agreement to renew the lo’ans' on thi'e specified terms. After the';_rneetingi the bank
contacted the closing attorney Mark Weeks and set up a closing for the following week;
on June 28, 2012. |

33. On June 27 2012 only one day before the scheduled closing, Harbor
National Bank vice president Scott Warren |gned and provided a_loan commitment
letter dated June 26 2012 to Mr Whrtﬁeld statmg the terms  and conditions ‘of ‘the
renewals of all Mr. “V}/hitﬁeld s;loans held by Harbor National Bank. The proposed new
loans dropped the interest rate'to~4 75% Va‘nd extended the maturities ancther 5 years.
(See loan commitment1 attached hereto as Exhibit “C") The Ietter reflected Mr. Rivers”
agreements from the June 21, 2012 meetmg Notably, the document contained no
requirement that a title endorsement v;/as required, or that. Cindy Whitfield was required.
to give her permission or si’Q‘n a rnoﬂgage to renew the loan for the Black. Rush
Property. | .

On the sam‘e”day, ‘Mr Whitt'ek‘il:‘was given drafts of new notes and documents to
sign for the closing whlch was to be held the following day, on June 28, 2012. The new
note -and documents for the Black Rush Property included: (a) a “Business Loan
Agreement; (b) a "Busrnees Purposej%Statement; (c) a Commercial Promissory: Note;
(d)a Commer(:iat Settlement Statemer\t: and (e) a Waiver of Appraisal Rights.?

At the meeting on June 27 2012 Mr. Warren mentioned the bank “may” need a

title endorsement in order to close but never represented that one was required in order

-1 4L oan commitment” or "comrmtment" means a statement, written or, electromc, by the mortgage lender setting
forth the terims and conditions upori which the mortgage lender is- willing to make a particular mortgage loan to a
?artlcular borrower. See SC Code § 37-22-110(24).

A waiver of appratsal rights is exempted ina consumer crédit transaction. See SC Code §29-3 680(b).

¥,
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to close, or'that it was a conditibrizéfﬁéidsirié‘v‘- - riothing to that.effect was stated in the

June 26, 2012 letter that was ‘given to Mr. Whitfield at the meeting with Mr. Warren,

“either. Similarly, Mr. Warren nevera»ex';;')ressed that Mrs. Cindy Whitfield was required to

sign any documentsin order to re,rie'vjv‘ih'e loan for the ’subject;properties.

34. In reliar}c_é bp_on ‘Mr. Warren's June 26, 2012 commitment letter, ‘Mr.
Whitfield attended a .schédmed CIoéirrg at attorney Mark Weeks' law office. At the
closing, Mr. Warren‘infbrrned ‘Mr Whitf' eid that a signed endorsement from a title
company was I _@_Lma_g SO that Mr. Whltﬁeld $ ex-spouse Cindy Whitfield would: not be
required to sign the Ioan documents for the Black Rush Property,. the home that Cindy
Whitfield resided in.® At a certam point Mr Whltﬁeld was informed by the. closing
attorney that the endorsement could not be procured, that Mrs. Whitfield was refusing. to
sign the.-mortgagext_o the B_lack;,_,Rus_h Property, and Mr. Warren proposed that it would
only be pessible to close two of ‘thé«squjec,tfprope'r‘ties -Mepkin and Gahagan since they
had matured, but that if the Black Rush Property. ultimately couldn’t be closed, all
properties including Mepkin Van’cv!:Gah;gan would have to be foreclosed upon. He then
withdrew the-offer to doéé Mebkmtan‘é Gahagan and stated that Black Rush must close
or none of the nine loans could close Outside Mr Weeks law office, Mr. Warren
imparted to Mr. Whltﬂeld that the only optron left was for Mr Whitfield was to substitute
collateral for Black Rush.

35. Desplte Harbor‘ National Bank's representations that a title endorsement
was required jo renew the Black R‘us'rr Property; Mr; Whitfield has subsequently leamed

that no such endorsement was requir{ed from the title company, or the closing attorney

3 Plaintiff also at(empted to procure a “Business Purpose Statement” from Mr. Whitfield indicating that the property
was to be used inMr. thtﬁeld’s busmess despxte havmg prevrous knowledge that the Black Rush Property was in

l?ag'e 10 of 39
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Mark Weeks. Moreo\_rer,‘HarborNaﬁor)al Bank failed to renew any» of the loans listed In
the June 26, 2012 commitment letter despite agreeing to do so, willfully breaching their

36. Harbor Na__tional Bank c{‘:laims to have relied upon the advice of their

attorney, Mr. David Swanson, who indicated that a title endorsement was needed to

rerfiew- the loan for thje' Black Rush Property. Mr. ‘Warr_en never_mentioned toMr.

‘Whitfield, at or after the olos,ing,ﬂthat it;re bank had procured Mr. Swanson'’s advice that

DR

a title endorsement be obtain'ed‘t'n order to, renew the Black Rush loan- and that he was

relying on that advrce in refusing to close the Black Rush loan. Recently, Mr. Swanson

_conceded that the Black Rush Property loan could have been renewed without such an

endorsement. He also rndrcated that he was not told there were :any other properties

besides: the Black Rush Property that were ‘being. renewed Mark Weeks, the closing
-attorney at the June 28,-1,,201:2 olo,smg, stated that no endorsement'was necessary or
ﬁreqUired.,for"the Black Rush ,Property and that he could:have renewed any of the loans

‘without an endorsement or Mr; Cmdy Whltf eld's permrssron and/or authorization to

renew the loans. Mr ‘Swanson’ also conceded that hrs advice to procure a ‘title

tendorsement" was provrded to Harbor Natlonal Bank without revrewrng any documents,

S
W|thout performing any " Iegal research wrthout provrdlng any written opinion, and

1

without charging the pank;any money ‘forthe advice.

37. The attorney at the cIos‘ing, Mr. Mark Weeks, has stated that there was

_ bsolutely no valid or legal reason that justified the bank's refusal to_close any of Mr.

?

Whitfield's loans (See Afﬁdavits of. Mark Weeks, attached hereto as Exhibit "D").
38. M Whitfi eld has-also retamed a banking expert, that has testified that the

¥

i
“:‘

’ i
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bank’s actions were unreasonable as:’ (1) there was no risk to the bank in renewing the
Black Rush Property thhout the tltle endorsement (2) an endorsement was not

contractually called ‘fer in the bank's agreement to renew the Black Rush Property, and

(3) the bank knew that -Mrs. YWhitﬁeld was ‘on title and received advice from Mr.

Swanson on the subject prior to giving Mr. Whitfield the June 26, 2012 commitment

letter that made rio mention of a title endorsement. (See Affidavit of Péter Seitz,

attached hereto as. Exhlblt “E%):

39. Mr. Whitfi eld has also retamed an experienced real estate attomey that

‘has provided swom testlmony that the closing attorney’ had all the necessary paperwork
in order to renew. Mr Whitr eld’s Ioans, and that no tlt!e -endorsement or mortgage

s}

signature of Mrs. Cnndy Whltf eld was requrred (See Affi dawts of David Coliins,
attached heréto as Exhiblt “F”) . ;

40. Addlng msult to mjury, after the bank failed to renew: the loans at the June
28, 2012 closing; the bank contmued to demand Mr. Whitfield's ex-W|fe sign the

“necessary paperwork” when they had been advised four,days after the closing by their

own outside bank compliance expert ﬁatti Blendon that the wife, “may not have to.sign
anything." The bank compiiance 'e‘Xpért Patti Blendon also told the bank the situation

was, “a mess,” and that the loan was a consumer — and not—a commercial loan,

despite the bank treating the loan as commercial in 2007 when the loan was originated,

and again treating the Ioan as commercial in 2012 when the bank made a condition of
é’

thie renewal that Mr. Whltﬂeld Ign an: affidavit that the loans (including the Black Rush

roperty) were, "owned_,and : pledged fgr busmess‘purpos,es." Again, at all material times

alleged herein, the bank knew the Black Rush Property was being purchased for Mrs.

Page 12 of 39
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Whltf eld to live in before onginatlon m 2007, as well as at the time of the agreed-ugo

renewal_in 201 24--yet ignored folloWrng federal Truth-in-Lending laws to provide

mandatory dlsclosures to Mr. Whitfi eld in 2007 and agaln in 2012, and otherwise not
treating it as a consumer !oan under RESPA and TILA.
41. The bank-comphan‘ce expert Patti Blendon also instructed the bank to get

an attorney involved regarding these issues. The bank contacted Mr. Robert Bernstein

on July 12, 2012, twelve daySﬂa‘fter’.gj:\‘_(ing their-advice. Mr. Rivers, the bank president,

stated that he felt comfortable.in sayiji\og that all these?issues wére discussed with Mr.

~ Bemstein. Mr. Bemstein; howe_ver, ,%,Sjtated under oath that he was not asked nor

'provided legal advice as to technicalities, preparation or closing of the renewal of the

Black Rush Progem(’ ; during this exact- same time period. Mr. Berristein stated that he

"wasn't clear why it didn’t close," in June of 2012, but yet contrnued to demand that Mrs.

Whrtﬁeld srgn a mortgage in order to renew the loans after the failed closing, but before-

this foreclosure actron was filed: He also has indicated that the reason the closing did

“not proceed was because of hrs conolusron that the exrstence of the transfer of the one-

half interest encumbered" the first mortgage

42.  Mr: Bemstein, at the ’timie:,f made no efforts to contact Mr. Warren the loan

officer, Mr. Weeks the closing attorney, or Mr. Swanson bank’s counsel in order to
determine if & title endorsement or Mrs Whitfield's signature was truly necessary to
renew the Black Rush:Prooertyz(o‘r,any of the other properties)- but instead continued to

‘ d‘emand that Mrs. Whitﬁeid sign a m‘grtgege in order to renew not just the Black Rush

Property, but all ‘eigh't o"the'r's;' or‘ "SUE;stitute collateral for the Black Rush Property to

convert the Ioan from a consumer to busmess joan. The barik also retreated from its

*(See bank Credit Oﬂ‘ermg Reports from 2007 and 2012, attached hereto § Exhibit “G’ ..
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claimed default. - 7

‘ June 28, 2012 terms and condltlons to renew the Ioans and went back to offering May,

E,

2012 demands for coﬂateral changes to unnecessanly lnterfere wrth Mr. Whitfield’s

business.
43. Despite disp'utin‘g the »défault,‘ Plaintiff instituted receivership proceedings
on seven of his -properties, took possession of the properties, and selected a receiver

whom Mr. Whitfield had a litigation history with, Ms. Candace Pratt. Ms. Pratt unilaterally

leveraged the properties with' loans from, the plaintiff :and squandered the properties’

income for her own benefit thh the bahk's approval and acceptance.
44.  As adirect mﬁsequehb_eii of the foreclosure actions and the bank's failure

to renéw the loans:it agreed to, Mr. Whitfield has liqudafted income producing assets in

order to defend the foreclosures, pursue these counterclaims, and dispute Plaintiff's

. FOR A FOR FIRST COUNTERCLAIM
' (Breach of Contract) '
45, Mr Whitﬁeld hereby incorporates the . allegatlons of the foregoing
paragraphs'as if fully restated herein
46. As descnbed above Plamtlff |nd|cated before and after the origination of

the loan, verbally and |n wntmg, that the loan to the Subject Property (and Mr.

'Whntﬁeld s eight other {properthl(es) wlth Harbor National Bank would be -autsmatically

renewed.
47, Despite repeatedly making these representations and reassurances, and

LR T
e

making a specific agreemeht to rene'vg;the ,ioans. Plaintiff failed Ato'renew the loans and

Pege 14 of 39
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instead declared Mr. inhitﬂelc't?*??‘teh be- in- defauit despite being paid all monthly
installments on time, as-‘an’d when due‘; breaching" their agreement with Mr. Whitfield.

48. Although Plarntrff ultrmately confirmed in writing to renew the loans in.the

June 26, 2012 letter, Plarntlff refused to close the loan on June 28, 2012, as described

above, breaching the terms of the offer contained in the writinig: Mr. Whitfield has ‘been

injured in reliance upon Harbor National Bank’s promisés to him as-will shown to the -
trier of fact, including but not limited to, physical and mental distress ‘and financial loss.
. In addition thereto, the actions'of the Plaintiff entitle Mr. Whitfield to an award of punitive

damages.

" FOR A SECOND CAUSE OF ACTION.
i (Breach of Fiduciary Duty)

49. Mr. Whrtﬁetd hereby incorporates the allegations of the foregoing
paragraphs as if fulty:restatee_here_rn._;,g ‘

50. The relationships ‘of Beli} Rivers, and Warren recited above constituted a
special relationship. e

51.  WMr. Whrtﬁeld came to the Plaintiff's bank from his Iong standing
relationship with Mr. Charhe Rrvers, whrch began in 1997, 15 years ‘before the dispute
arose herein. As recrted above, Mr Rlvers made representations to Mr. Whitfield as to
the kinds of loans he would recelve at Harbor Natiohal Bank, and affi rmatlve
representations and. an agreement that all of his loans wolild be renewed for another
five year term at red uced interest rates on June 21, 2012;

52. Mr.. Whrtﬁeld was assrgned Ms Bell as his loan officer, and, as recited

above, was given representatrqns by:her ,co_ncernl,ng the interest rates and terms, as

Tehys
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well as the ability for Mr; Whii:“ﬁ‘eldftb‘f!‘enew,” the loans at the end of the initial five year
term. Ms. Bell also drovided, afﬂrmatjyé advice to Mr. Whitfield as to whether the‘ﬁxed,or
floating. rate option ~would be desirable'i‘

53. 'Mr. Warren ‘was, assrgned to Mr. Whitfield's accounts after Mr. Rivers
made an agreement to renew the loans on June 21, 2012. Mr Warren personally met
with Mr. Whitfield on June 27, 2012=‘(the day before the scheduled closing) to make
sure, “it was what he had discussed with other members of the bank when the deal was
put together.” | . 3 :,-:" I |

54. " The relatlonshlps of Bell Rivers; and Warren cited -above were more than
casual. Because of Mr. Whitﬁeld S Iong standlng relatronshlp with Rivers, he placed trust
in the representatrons of each Bell Rlv;rs and Warren '

5_5. Given. these representatlons and thelr respective relationships, the bank

was .aware (or should have been aware) of the special trust that was reposed in it by

their agents Rrvers, Bell and Warren =G|ven these relatlonshlps the Plaintiff .is'

ol
—;’S, N B

vicariously liable for the breach of duties made by Rlvers Bell and Warren in failing to '

deliver upon the’ representatrons they each made to Mr. Whitfield.

" .EOR A THIRD CAUSE OF ACTION
(Neglrgent Mnsrepresentatron)

56. Mr. Whltf eld hereby mcorporates the _allegations of the foregoing
paragraphs as if fully restated: herein

5.7" As described above, Harbpr Naftlpnal Bank made affirmative representations
to Mr. Whitfield that: (1) the:ijlnrtial, Ioans would be 30 year loans; (2) the maturity date

referenced in the Note was simply a renewal date; and (3) the interest rate to be

x
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charged would be Mr. Whitfield's Choviégxof‘?a%fls*%tiied*r‘ate or prime minus % %. The

Plaintiff also made‘represeritatibns, "and'an offer; that the loans would be:renewed at
4.75% with a new matunty date of July 10, 2017

58.  Plaintiff knew these representations were false, mlsleadmg, and
incomplete when they were made. Such representations were (1). false, mrsleading and
incomplete when made; (2) were made for a pecumary interest of the Plaintiff; (3) the
Plaintiff owed' a duty: of care to convey truthful mformation to Mr. Whitfield; (4) the
Plaintiff breached, that duty by failing to exerclse .due care; (5) Mr. ‘Whitfield was

uhaware that the representations were false and had no reason to. suspect they weré

to-rely on stich lnformatlon, and dld so reiy on sard mfonnatron to his financial detnment
as outlined above. Mr. Whitfi eid has been injured in reliance upon Harbor National

Bank's promises {0 him as’ wrli be shown to the trier of fact including but not limited to,

physical and mental distress and t”nancual loss. In addrtron ‘thereto, the actions: of the.

Plaintiff entltie Mr. Whrtt~ eld to an award of punitive damages.

FOR A FOURTH CAUSE OF ACTION
o (Fraud) o

SRS ﬂ

59. Mr. Whltt~ eld hereby incorporates the allegations of the foregoing

paragraphs as if fully’ restated hereln

\xx

60. At or about the tlme of the initial Ioan originations, Plaintiff ‘made

affi rmative representations to. Mr Whitﬁeid that: (1) the ioans would be 30 year loans;
(2) that the rnaturlty date referenced in the Notes were. simply renewal datés; and (3)

. that the interest rate to be charged zwéiUId be Mr. Whitfield's ¢hoice of a 7.5% fixed rate

B
§
4

3
f
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or prime minus % %. The Plaintiff; also made representations through Mr. -Charlie

Rivers, and an offer, that the"loa”ns wo;uld%he renewed at 4.75% with new maturity dates.

of July 10, 2017. Such representatidns were false, incomplete and misleading whien
made, ‘were material, were.known; by the Plaintiff to- be false, misleading and

in"comlplete; :and were intended to: be relied upon.

61. In addition to the, aforementiOned representations, Plaintiff made the

representation and’ commumcatwe '-actlon that |t needed a “title endorsement” to the

Black Rush Property in order to close not just the Black Rush lean, but all eight other

loans as well. ‘ :
62. The Plalntrff (as opposed to Mr Whttﬁeld) 'ought to 'have known the falsity
of the. representation of a need for aftltle endorsement :as their own attorney that gave

them the -supposed advrce for tt stated the transactuon could have been performed

withoutiit and that the deed transfer to Cindy Whrtf‘ eld was not a title defect.

63. In addltron to the aforementloned representatlons Plaintiff made the
representatlon and communlcatwe actlon that it needed Cmdy Whitfield' to sign a

mortgage to the Black Rush Propertan order to close not just the Black Rush loan, but

all erght other loans as well

64. Mr. Whltf eld Was unaware that the representattons were false and had no

reason to suspect they were false. as he placed his trust arid confidence in Plaintiff. As

such, Mr. Whrtf eld had a nght to rely -on such mfon"natlon .and did so rely on said

information to hts detnment«ﬁnancial as. outlmed above Had Mr. Whitfield known

Plaintiff never intended to renew the loans, Mr. Whrtﬁeld would have previously

refinanced the loans with another. Ierfderagta time when it was possible. In this regard,
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‘cost loans with the Plarntrff s ,_5

Plaintiff. e M 4

ata minimum, the Plaintiff: should ‘have relayed thelr concerns about the renewals as
early as documentary evrdenca suggest Harbor Natronal Bank had a concern, to-wit, the
year 2010, ! |
65. These false representations were made to mduce the Mr. Whrtf eld to
enter a high cost Ioan and were made by the Plaintiff wrth the knowledge of their falsity.
66.  Mr. Whitfi eld reasonably relied on the matertal representations of Plaintiff
and.had no knowledge the representatrons made by the Plaintiff were false and the Mr

Whitfield was, therefore, fraudulentty“’induced by the Plaintiff to eriter into multiple. high

%
i

mxﬂ:‘\- W

67 Mr. Whrtt" eld made a mrstake in entenng into this and the: other loans,

‘which mlstake was unrlateral Mr Whltﬂeld was fraudulently induced by the Platntrff to

¢

make the unrlateral mrsta,ke a dr 'ct‘ proxrmate and foreseeable result of the fraud

deceit, mis‘repres‘entation?ﬁ-,a”nd_t;_’ag;trye oonceatment perpetrated upon:Mr. Whitfield by the

68, Subsequent to the ongrnatron of the loans, Mr. Whitfield has been.

informed and now belreves that the;;r.; Plaintlff mrsrepresented the terms of the loan,

verbally and in wntrng by (1) not receiving' 30 ~year- Ioans, (2) representing that the
maturity .date was srmpty a- renewa; date, (3) chargrng, and stubbornly refusing to
change and/or modify the lnterest rate of 7. 5%, and (4) communicating to Mr. Whltﬁe|d
orally and in writing that the toans would be renewed, as was agreed The Plaintiff also

made representatlons through Mr Chartle Rivers, and.an offer, to reriew all nine loans

at 4.756% with a new matunty date.o ’July 10 2017. As such Mr. Whrtt" eld is entitled to

avoid or rescind the Ioans an ,to be retumed to the status quo ante whereby the
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Plaintiff returns to Mr. Whrtt" eld all monres patd by Mr. Whitfield in exchange for Mr.
Whrtf eld returning the amount of theiloan proceeds to the Plaintiff. In addition thereto,
Mr. Whitfield is entrtled to atlvrnclde_ntal», -:consequentral, d'rrect and rndrrect damages
proximately caused by Plamtrff when they fraudulently mduced Mr. Whitt‘ eld to enter.into,
this loan’ transactlon and the other Ioans wrth Plaintiff. Mr. Whitfield has. been injured in
reliance upon Harbor Natron\at Bank’s promises to him as will shown to the trier of fact,

incldding but not limited to -physical and mental distres‘s and financial loss. In addition
thereto, the repeated acts of mdrfference. malrce. trickery and deceit (rather than mere
accident) of the Ptaintrff entitle Mr. Whttﬁeld toan award of punitive damages

FOR A FIFTH CAUSE OF ACTION
' (Construotrve Fraud)

-69.  Mr. Whitfi eld hereby lncorporates the allegations of the foregorng
paragraphs as if fully restated herem

"70. At or about ‘the- trme of the initial Ioan originations, Plaintiff made
affirmative representatrons to. Mr Whrtf‘ eld ‘that: (1) the loans would be 30 year loans;
(2) that the matunty date referencedcm the Notes were simply renewal dates; and (3)
that the interest rate to be charged would be Mr. Whitfield’s choice of a 7.5% fixed rate
or prime minus % %. -The‘Platntrff{‘aI_so .made. representatrons through Mr. Charlie
Rivers, and an offer, that‘ the loans wéuld be renewed at 4.75% with new maturity dates
of July 10, 2017 Such representatrons were false, lncomplete and misleading when
made, were matenal were known by the Plaintiff to be false, misleading .and

incomplete,.and were intended _tc befr_elred upon.

71 In additiqn»_to’ the afo{fementioned representatiQns, Plaintiff made the
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representation and éommUnicati've ction. that it needed a “title endorsement’ to the
Pt &

Black Rush Property in order to close fot just the Black Rush loan, but all eight other
loahs-as well. , ‘ ’ ‘ :

72, The Plaintiff (as oprSed to Mr Whitfield) ought to have known the falsity
of the representatlon of a 'need*for’ a title endorsement as. their own attomey that gave |
them the supposed advrce for rt stated the transaction could have been performed
wrthout lt and-that the deed tmnsfer to Clndy lMutﬂeld was not a title defect.

73. In ~add|tlonvto the- ’afo;ementloned representatlons Plaintiff made the
representatiori .and commumcatlve actron ‘that lt needed Cindy Whitfield to sign a .
mortgage to the Black’ Rush Property ln order to close not Jjust the Black Rush loan, but

all eight other loans as- Well

“74. The: Plalntlff (as opposed to Mr Whitfi eld) -ought to have known the falsrty

~of the representatron that Cmdy Whltfleld needed to sign.a mortgage in order to renew

the loans as: (a) there was-no:Vahd ,or legal reason to require Cindy Whitfield to-‘slgn a
mortgage in Charleston County to renew loans in Berkeley or Dorchester Counties; and
(b)a slmple review of the Black Rush 2007 mortgage and the deed into Cindy Whitfield
would have made clear that the renewal of the Black Rush loan was subject to the pre-

existing Harbor Natronal Bank ﬁrst mortgage

75. Mr Whltﬁeld was unaWare that the: representatrons were false until
&
recently, and had no reason to suspect they were false, as he placed his trust and .

conf dence in Plamtlff‘s agents Bell Rlvers and Warren ‘As such, Mr. Whitfield had a

right to rely on such |nforrna,tron;=~and-d|d so rely on said rnforrr_latlon to his detriment

financial as outlined above. 3

%

Page 21 0f 39

L ¢ v
K



P
#

Y

o
ey

FEEY
red, :

N

R h
mwm o

76. Subsequent to the onginatron “of the Ioans Mr. Whitfield has been

informed 'and now believes that the- Plalntiff misrepresented the terms of the ioan-

verbally. and in wntmg by (1) not recetvmg 30 year ioans (2) representing that the

maturity date was srmpiy a. renewal date, {3y charging, and stubbornly refusing to

change and/or. modify the Interest rate of 7 5%; and (4) communicating to Mr. Whitfield

-orally and in writing that the ioans would be renewed as was. agreed. As such, Mr.

. Whrtf'eid is’ entrtled to avord or, rescmd the ioans and to be returned to the status quo

x

ante whereby the’ Plamtiﬁ' returns to*er Whrtf eid aii momes paid by Mr. WhHitfield in.

exchange for Mr. Whltﬁeld retuming the amount of the loan proceeds to the Plaintiff. In

addition théreto, Mr Whrtﬁeid is- entitled to all mcrdentai consequential, direct and'

indirect damages proxrmateiy caused by Piamtrff when they fraudulently induced Mr

Whitfield to enter into thls ioan transaction -and the other loans with Plaintiff. Mr.

Whitfi eld has been m].ured in reiiance upon Harbor National Bank's promises to him as

will shown to the: tner:offfac | w’_iuding but not iimited to physucal and mental distress

and financial loss. In addltron thereto‘.ii he repeated acts of indifference, malice, trickery
and deceit (rather than mere accrdent) of the Plalntrff entrtie Mr. Whitfield to .an award of
punitive damages.
- b
FOR ASIXT H CAUSE OF ACTION
(Violation of Federal Trade: Cominission Act Section 5(a) 15 U.S.C. §45)
(Unfair Trade Practlces, ‘as, made appircabie through SC Code §39-5-10 etiseq.)
77.  Mr. Whitfi eld hereby incorporates the aiiegatrons of the foregoing

paragraphs-as if fully restated hereln
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78. As stated above. Plalntlff made\ afﬁrmatlve fepresentatioris to Mr. Whitfield
that: (1) all loans- would be 30 year Ioans,vx('Z) that the maturity 'dates referenced’in the
Notes'were smply_ renevval dates;- _and (3) ,that the mterest rate to be ,charged would be
NI, Whitfield’s choice of 7.5% fixed raie or prime minus % %. The Plaintif also
represented, and m’ad’e' an-offer, t‘hvat:'..‘the losins would be renewed ‘at 4.75% with new
maturity dates of July 1o. 2o1"7f‘, }

79. Plaintiffs acts enumerated: jab‘ove co'n"stitute' “unfair or deceptive acts or

practlces in or affecting commerc ,‘,? """"

prohlbitlon applies to all persons engaged in commerce, mcludmg banks. An act or '

practice is unfair where it: (1) cauSes or is likely to cause substantial injury to

consumers (2) cannot. be reasonably avo;ded by consUmers and; (3) is not outweighed

by countervailmg benefits to consum V}rsfor to competrtlon In'this case, Plaintiffs actions
set forth above have caused substantral ifjury’to Mr. Whitfield.

80. An act or practlcetis, ‘eceptlve where: (1) a’ representatlon omission, .or
practlce misleads or ts hkely to Kmrslea‘xd the consumer, (2) a consumer’s interpretation of
~ the representation;. omission, or oracttce is consrdered reasonable under the
circumstances and; (3) the mIsIeading representatron omlssron or practice is material.
In this case, Plaintiff's actlons were unethlcal and deceptlve because Plaintiff clearly
misrepresented that the loans WOuIdgbe renewed and ‘misrepresented the interest rate
that Mr. Whitfield would be ‘charge'_d.f:lghe bank's own commercial loan policy mandates
that the loans provided to Mr&“ Whitgeld should have been; “tied to Harbor National

Bank’s Base Rate wuth the-lnterest rate adjusted as the Base rate changes.” It was the

bank’s 'own policy. that these Ioans were to be made variable not fixed, and the loan

?.
.

H
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officer i in 2007 Ms. Bell and: the banl%*

as to what the cwcumstances were twhlch demanded that Mr.. Whitfield's loans were

‘;

R

made f‘ xed. Not only did Ms Bell mlsrepresent the fact that the loan’s interest rate

feature could be swutched from a f xed to a floating vanable rate feature, but, it 'was’
never ‘supposed toc. be t” xed to begm wrth per the bank's own loan policies. Mr. Rivers
repeated this practice by not offenng Mr Whltl‘ eld a variable rate loan in accordance
with thelr own Ioan pohcres in June of 201 2 .

‘*3
.81. The bank also committed unfalr and deceptlve acts by not complying with

federal law and its.own regulatory ’ompliance program m failing to treat the Black Rush

2
dgﬁned in federal Iaw 'On June 21, 2012 Harbor

Property as a consumer loan
Natronal Bank made an offer to Mr Whitr eld to defer payment of debt on hlS loans until

‘2017 as confi rmed in wntlng in the June 26 2012 commitment letter. Such offer was

accepted by Mr. Whltﬁeld and“ extenslon of “credlt” as defned inlaw.

' ;82. The loan made byfthe Plalntlff to Mr. Whrtﬁeld for the Black Rush Property

in 2007 and extenslon of cre 't‘offered ln 2012 above was; at all material times, a

consumer loan, as’ that term ls edef ned in state and federal law. Speclﬂcally, the Toan
and the extension of credlt Was made for personal family, or household purposes —and
not a busnness use. The prlmary purpose of Mr. Whltfleld procuring the loan for the
Black Rush Property (and the extensron of credlt in 201 2) was for personal and family.
reasons as he was obllgated to provnde the Black Rush home to Cmdy Whrtt' eld

pursuant to his family court obllgatlons

,a
(23

o

: -‘%’_ :
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under TILA and RESPA
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83. Plalntn‘f attempted to “a fiotice of ‘right to cure to Mr. Whitfield for

the Black Rush Ioan further evrdenclng‘Plalntrﬁ’s treatment of the loan.as a consumer
loan. o | |

84. ‘Plaintitfs'o:rlln 'Ban:klcompliance e‘xpe‘rt‘ Ms. Paiti Blendon acknowlédged
that the loan for the Black Rush Pmpeny ‘was a consumer and not a commercial loan.

Mr. Rivers, the presudent of the bank; acknowledged that the Black Rush Property could |

be classified as a Resldentlal 1-4 Afamlly dwelllng secondary residence—which

according to the bank’s ow regulatory ‘compliance - program mandates disclosures

«ém& A

85, The Plalntlff was - requlred under state and federal law (and their own
regulatory compliance program) to provrde interest rate and material disclosures to Mr.

Whitfield and Mrs: Whitfiel “‘v 2007 xand 2012 after agreeing to extend credit on the

4 b
Black Rush and never did | 5?; ?

86. Plalntlff was. oblrgated to provlde the informatlon set forth-in the precedlng

'Paragraph as Plalntuff knew ‘:Eat all- materlal tlmes, that the subject property was not a

rental (or for buslness) and Was‘ Defendant Mrs. Cmdy Whitfield’s personal, primary

residence, The disclosure vrolatrons xere lntentronal and not bona fide errors as Plaintiff
atternpted to procure a "busmess purpose aff‘ davit” from Mr. Whitfield at a time knowing
fuli well the Black Rush quperty.=was;tor personal, family or'household use:

;87».» ‘Mr. Whitfield ‘has beenzlnjured in reliance upon Harbor National Bank’s

practices: and omissnons as clted above, as will shown to the trier of fact, including but

not limited to; actual, conseguentlal and specral damages, physical and mental distress

}\

and financial loss. In- addrtlon;thereto, the repeated acts of indifference, malice, trickery

‘{.
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and decelt (rather than mere aééidént) of the Plaintiff entitle Mr. Whitfield to an award of
treble damages, attorneys fees and. costs and punitive damages.

FOR A SEVENTH CAUSE OF ACTION
(Promissory’ Estoppel / Detrimental Reliance)

.88.  Mr.:Whitfi eld hereby mcorporates the allegatlons of the foregomg

paragraphs as if fully restated herein f

89.  Mr, Whitfi eld relled ‘on the promises ‘of Angela Bell, Charhe Rivers, and
Scott Warren to renew and modrfy the loans.

, -;90. These promtses re nambiguous ln their terms.and were relied upon by

Mr. Whitﬁeld In particular. thereﬁwere no: contrngencres placed upon Mr. Rivers June

21, 2012 offer and agreement to renew the nine loans-on specified terms, as the June
26, 2012 wntten reflectton of the agreement nor Mr Warren s representations to renew
the loans on' June 27. 2012 as tltte insured first mortgages were already in place on all
of the’ subject properties :

\91 . The rehance by Mr Whltﬁeld regardrng renewmg the nine loans was more
than expected and niore than foreseeable by Harbor National Bank

92. Mr. Whrtﬂe!d has been anjured in reliance upon Harbor National Bank's
promlses ‘to him as will shown to the trier of fact; including but not limited to, actual,
consequential and special damages, physrcal and mental drstress and financial loss. In-

,z

addition ‘thereto, the’ repeated acts of indrfference mahce tnckery -and deceit (rather

; . FORA EIGHTH CAUSE OF ACTION
‘ (Breach of Contract Accompamed by Fraudulent Act)

93. M Whrtﬁeld hereby Incorporates the allegatrons of the foregomg

Page 26 of 39
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paragraphs as'if fully restated e

‘ -94. As stated above Mr Rrvers made an, agreement to renew the loans at the.
if'

June 21, 2012 meeting with Mr Whrtf eld as put in wrlting, as reflected in thé June 26,

m,é

2012 commitment Ietter :

k

95, Plaintrff breached .—th:_:‘ agreement wnth Mr ‘Whitfield by failing to close the

renewal of this loan and the 8 other Ioans Such breach was made with the fraudulent

effect the renewal of thr |

“‘96,. Mr. Whltﬁeld hau‘ bee« :"njured in rellance upon Harbor National Bank's

promrses to him as wnll shown ~t tner of fact including but not limited to, actual

<consequent|al and special da‘ ges hy5|cal and mental distress’ and financial loss.. In

addmon thereto; the repeated acts of mdifference malrce trickery and deceit (rather

l

than mere accrdent) of the Plalntlff entltle Mr Whrtt' eld to an award of punitive damages.

i m"w ¥

- FOR!A NINTH GAUSE OF ACTION
(Tortious lnterference with Prospectrve Contractual Relations)

;59,7. Mr. Whitfleld hereby mcorporates the. allegations of the foregoing
paragraphs as if fully restated herein :i

98; The- acts of Plalntlff descnbed herein constrtuted an interference with Mr.
Whitfi eld's busmess were WIthout juétrf‘ catron were done with improper purpose and

motsve knowing |t would place Mr Whltf' eld under duress when filing these unfounded

.Ux?wa‘"‘*"wf??!&‘_%

age 27 of 39

o ot g PR



g R %

Yo e
fio A

legal proceedmgs and knowing, ha -

UId THtSrfers with Mr. Whitfield’s ability to seli

-and/or rent his propertres y;}‘j"' CoE T

99, Asa result of Plalntlff's acttons Mr Whrtf eld has lost the ability to enter

into -contracts with :dentrr able prospective buyers andlor renters of his propertles As a

~ direct and proxumate result of the Plalntrst actions Mr Whntf eld -has suffered spec;al

tdamages mcludmg but not limlted toa ‘dlmlnished value of all his propertles in the eyes

: 100 Plaintlff's actlon ;::proximately caused actual conseduetitial, and spec:alt

damages mcludlng but not llmlted to a) |nab|hty to sell and/or rent his propert:es to thnrd i '

'§

his propertres, c) a diminished value of all his. ‘

proceedings havmg leen nstrtuted

propertles in the eyes o:'third partles ,d) damage to Mr. Whitfield's reputation ‘and

busmess standmg m the real rofession .e) fi f nancra! damage to Mr. Whltﬂetd s

busmess because of ‘pre:ma “"qu!datlons and tlme spent away to defend these

. charges and prosecute ! es' claim f): ﬂnancial damage for his inability to sell his

properties following fi ling: of the: Ii pendens and Iawsuit g) attorneys' fees arid costs

incurred; h) tirneuf'spen't"é ::rk as a result- of the lis pendens and Iawsult i)

i‘emotlonal dlstress to M W i :Id?’ j) injury to his health and mental pain and suffenng,'

and k) adverse tax consequences Ingaddmon thereto, the repeated acts of mdrfference.

t

mahce tnckery and decelt (rather than mere accndent) of the Plaintiff entitle Mr
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101. Mr, ‘Whitield - hereBy “incorporates: the- allegations of the_foregoing

paragraphs as if‘full)'}i restated "he:r'ein %’ a

102. The subject loan transgactlons fall wlthln the scope of the Consumer
"Protection Act pursuant- to S C Codz Ann 8 37—3-1 05 whlch states, .in relevant part
that: IR g " i

i : :
“(1)- Except as otheanse provnded in subsectlon (2) consumer loan

' mterest in real e

R

:(2__)\ - ”Loans excluded from the deﬁmtlon of a “consumer loan” pursuant to

subsectron; (1);',_,shall nevertheless be subject to ... civil liability for

vrolatlon of drsclosure [requirements]

103 On June 21 2012 Harbor Natlonal Bank made an offer to. Mr. Whitfield to

defer payment of debt on hlS lo ns untll 2017 as cont” rmed in wntmg in the June 26,

2012 commltment letter Such offerA was accepted by lVir Whitfield and was an:

b ff

extens:on of credlt" as det‘ ned ln'law

v_p.A vin

104. The loan made by the Plaintlff to Mr. Whltfleld for the Black Rush Property—

and extension of credlt offered abOVe was, at all. materlal times; a consumer loan, as

“’ex

that term is defi ned by SC Code—§e37‘3-1 04 -Specifi cally, the loan and the extension of
credit was made for personal famlly, or household purposes — and not a business use.
The primary. purpose of Mr Whltﬂeld procunng the loan for the Black Rush Property

(and the extenslon of credlt in 2012) was for personal and family reasons as he was

obllgated to provrde the Black Rush home to Cindy Whttfeld pursuant to his family court'

obligations.

2 ke fbss vg;ré‘i«»:; s
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105. Plalntlff attempted to provrde a notrce of nght to cure to Mr. Whitfield for

the Black Rush loan further evldencr wg Plalntn‘f’s treatment of the loan as a consumer
loan. : : '
106. Plaintiff's own bank compliance expeit, Ms. Patti Blendon acknowledged

that the loan for the Black Rggglpr"bpéﬁyywhasa consumer; and not-a commercial loan,

Mr. Rivers,.the ‘presideht'”Of‘the ban -,:éckndWledged that‘ the Black Rush Propert'y cOuId _

be classified as a Res:dential 1-4 famlty dwelling secondary resrdence——whlch

01 by, mter-alra, farlmg to provide mandatory
disclosure: requurements pursuant to 12 C.F. R §1026. 17

109. Plaintiff was obhgatedtgﬁ-provrc,le the :nforrnatuon set forth in the preceding

dlsclosure violations were tntentional and not bona fi de errors as Plaintiff attempted to

procure.a “busmess purpose afﬁdavit’-'?-from Mr. Whltﬂetd at a time knowing full well t_h_e
Black Rush Propérty was for personalt’ famlly or household use.

110. Plaintiff's violatrons of these statutes grves rise to a fine of twice of the

s Mrs thtﬁeld is'also a consumer for puxpos&c of federal truth in lend.mg law as her ownership interest is
encumbered by Harbor Natiorial Bank’s ﬁrst mortgage recorded April 24, 2007 See'12 C:F.R: §1026.23(a)(1),

. Official Commentary.
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‘transactxons Harbor Na ‘

i(2) - Loans.éxcliided:from:the defi lonofa"consumer loan” pursuant to

:el_ sS be subject to ... civil liability for violation
'ject to the provisnons of ... Chapter10,

k of\%:ved a duty to Anthony M. Whitreld to comply with-

P the: statutory provislons of the Consumer Protectlon Code, specifically, to ensure

compliance with §§ S C Code Ann 37-5-203 et. seq and 37-22-190 et.seq. in thelr




&
R
i
B

v Natnonal Bank’s agents or othenms_ i

: (a) In: mlsrepresenting (o] 6O ealmg matena! facts .or'making false promlses,

to Mr. Whltf‘ eld whlch mﬂuence p‘ ade{:}'or mduced hIS application to refi nance the

mortgage loan or: by pursumg a contmued course of misrepresentatlon through Harbor

5.C. Code Ann. § 37-22-190(A)(1))

.\irs‘t

’i;‘”‘ﬂ(‘b)“ ' In faihng to consummate the ref inancing transaction in good falth and in )

N w

accordance wrth a wntten commrtment(or agreement to make the mortgage Ioan on: the

tenns accepted by. Mr Whltf ield?(S:CaCode Ann~=§-37a22-190(A)(.7))

A(C) By engagmg nsactlon practice ot' course of busmess in

connectuon with’ the makmg ‘oF, servlcmgof. or purchase or sale of, Mr. Whltﬁelds

mortgage Ioans in a- manner that was not in good fatth or fair dealing, or that was

unconscronable, and/or by conduct whlch constltuted a fraud upon Mr. Whitfield; (S.C:

é.‘
w
oS

'é:»‘
S

Code Ann § 37-22-1 90(A)(8))

M

‘(“d) I faulmg to abid siby

Lndact In accordance with the statutory provisions

m

as set forth 'in the Real Estat’ 'S' ‘ttleénent Procedures Act (RESPA)-as codified by 12

USC §§ 2601-2617 and falllng ‘to abide by and act'in conformance with the

regulatrgns adopted purs(uant to them, by the Secretary of the Department of Housing
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Bank |n its dealings WIt!’); M

. “the statutory protectlon o

'severely, mcurring actual dam

v

Code Ann §§ 37-22-1 90( :

(e) In falhng 1o provrde* tne mandatory disclosures as requrred by state .
and/or federal law and by collectmg fees on :the subject loan transactrons before |
providing Mr. Whrtﬁeld with. the r%qulred -.disclosures; (S.C. Code Ann. :_§ 37-22-
190(A)(14)) | |

)] In fallmg to comply wrth thek“”\ tatutory dutres imposed by Chapter 22 of

Title 37 or any other state or federali N;' cludmg ru!es and regulatlons apphcable to

Harbor Natronal Bank as a mortg%ge ‘loan -ongm,at_gr,- (S.C. Codé Ann. § 37-22-

190(A)(1 5) 3

5

¢
5 ".w

(g)’ ; In vrolating any ofhe" tate or federal law ‘applicabie to Harbor National

(hltf' eld as’ such wolations are also per se violations of

Chapter 22 of Title 37. (8.C. ¢
A U

o A § 37:22-190(B))

3
e

“116. Asa dlrect and proximate result of Harbor National Bank's vrolat|ons of

b ‘;‘the South Carolma Consumer Protection Code,

|||fully$ 'nd wantonly, Anthony M. Whitfield suffered

Ku

whether carelessly, negllgentl

both*mental and pecumary, including by way of
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£bhs
.

aforesaid conduct of Harbxo'i\ ‘, tional iBank in an exact amount of actual, consequentuai

and special damages as to be;determined by a trier of fact

| e

'8

116 As a direct and proximate result of Harbor National Bank’s violations: of the

been received but for the acts .of the Defendants along with lost lnvestment

opportunities due to mcrease ' 'te “st costs and the inability to obtammg financing

which' would have been recelved but for the acts: of the: Plalntiff as well -as any

wrongfully incurred fees oF M_nterest payments |n .an._exact amount of actual

,4~ "

consequentlal and spemal damages as to be detem'iined by-a trier of fact.

FOR A TENTH CAUSE.OF ACTION
(Cross-Ciaim for Eqmta ndenjinlty:as to‘_Qo-Qe!f_endant Cindy Whitfield)

e a .

118. To the extent if any. that Mr Whltﬁeid 2 heid liable to the Plaintiff in. this
'4

action, which such Ilability is expressiy denied such Iiabillty would be a proximate result

of the wrongful acts, breach of duties%, omissions, and/or ‘negligence of Cindy Whitﬁeld

and/or her agents in faihng to glve hen pennissmn and/or authonzation to renew the:loan

for the subject property located at 1055 Black Rush Clrcie Mount Pieasant South




w
£

'Whltfeld including but |

Carolina, said q,emangl ‘ ‘ '(I;je;hsetpf, l-laEbor National Bank to close all of

the renewal loans set forth m Exhlblt

e clo' ng;'ttomey Mark' Weeks and Mr. Whitfield's prevrous’

119. Specmcally.
.tated that. Mrs. Clndy Whitfield's counse! Stanley

counsel Lauren Felder ha
Jaskrewrcz was contacted regardrng procurmg her consent for the renewal of the Black.

‘Rush Property. Lauren Felder was advised by either Stanley Jaskiewicz or his paralegal .

Dena Hardison. that Mrs Cmdy Whltt' eld "would not srgn off on the mortgage as Mr .

Whltﬁelcl] could not reﬂn ,,,_”ce my»:ho " or borrow the equrty in it'as he would be puttmg

another nail in hls coff‘ in. Accordlng to Mrs Whttﬂeld Ms Dena. Hardlson gave her thrs

advice before the closmg and was also told by Ms Hardlson not to, “do anything untll 1.

talk to Stan,” regarding gainlng access to her home for an appraisal. Accordmg to Mrs.

Whitfield, Mr. Jaskrewrczwnever called her back regardmg any lssues related to
procunng herconsent to; renew her home : ; .

120 To.the: extent if any, that Mr Whltﬁeld is: held liable to the Plalntrff m thls,

action, which such llablllty is. expressly denied, these wrongful acts; breach of dutles

field - and/or her agents have damaged Mr.

omlssmns and/or: negllge

Jimited {,{o *'consequential ‘and special damages, .and the
“ >

lmposrtlon of attomey s fees ‘costs In d ' fendlng the foreclosure and prosecuting the

Counterclaims as alleged hereln Mr. Whitt‘ eld and Mrs Cindy Whitfield had a special °

'relationshlp by wrtue of thelr contlnulng famlly court obllgattons that would support a

:i

® Mrs. Wlutﬁeld mdxcated this statcment was made by Ms. Hardison at the time the. appraiser was attempting to gain

access to Mrs, Whitfield's home-= in May and June of 2012 Correspondetice was. sent to Stanley Jaskiwicz advising
him of apprmsal acces$_issiue on June 1 1 2012 .

53 .
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renew the loan for the Black Rush Property
121. To the extent tf any, that Mr Whltf eld is held liable to the Plamtrff in thus
action, which such hablhty is expressly denled Mr Whltf eld would be entitled to be

equitably indemmfied for suchlhablll"~'¢‘-~fr,om=C|ndy. Whltﬁeld for any liability that Mr.

Whntf etd is found to have incurred - to the Plalntlff such that Mr Whltt” eld would be,ﬁ ;

entltled to recover hls consequential
1 -
k3

| monies adjudged owed to the Plaintlfféandlor monies expended by way of settlement of

a. Actual damage

b. Consequentlalzand Spemal damages,

c: Statutory damages
d.. Treble Damage :
& Dlsgorgement of proﬁts,

f. Restltution

i Attomeys fees and .costs. R

5,.

j. Punitive Damages, and

.’3

.~ Page 36039

nd special damages attomeys fees and costs '
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k. Equitable ndemnlﬁc on romh co-defendant Cindy Whitfi eld
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- May 18, 2015

| certify that | served the foregomg Fourth :Amended Answer Afﬁn'natuve
Defenses -and Counterciaims upon: .ali. counsel of’ record by affixing same with proper
postage placing same with the: Unltedrstates Postal Service addressed to the partles
and counsel s last known address on this ' day of May, 2015.

Jy

HALVERSEN & ASS@CIATES LLC

K y“x,«é'}‘ i

By: A
+ Brent S. Halversen
4171 .Church'Street, Suite 330
Charleston SC: 29401
: '3—284-5790

e e

Charlesfbn;, SC
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Mereh 27, 2007 .
| M. Anthony Whitheld
2141 Dorchester Road - e
N Charlcsmn, SC 29405 .
Rc- Linp of Cn;du ?
Dear Tony: : j
| Harbor National Bank has: approvcd, ' ' ‘of eredit to you sub)ect 10 the gpecific terms SIS
and condxtwns ouﬂmedm the ﬂnmwm omjy irseut hclow R

A. - GENERAL ’!'ERMS. ' “

a

1, § Eﬂg, AmhonV'-M Whitfiald (hcremaﬁer referred to.as “Borrower™)

S S S VAP R Eo P A

" e 2.
3 B
4. Rk
: e (for ampla.\lpmm’appmved tndny would he f_i,_*gql at 7. SG%) ord)a :
‘ Elomng te;of privis misng W % : o

5 omawm'

At Closing of eachi mdxvidum 1080, Borrower will pay

Bapk- oﬁgmmun ﬁ-.-e of ¥ %

R O S A TSR

: 7. . M_Am Gmdsnce Lma to be approvat] and renewed on'an annual basis,
Each mdwidua) loan will mamre 6D-momhs fmm us cIosmg datc :

g m@z Momhly‘ nncxpal -:md interw: pnymcms ‘bosedona 21__)3{1_;,,

amortization wﬂh a G0 month maturity.
Q——-——.—...___—_.
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on ExJiting Dobton 9 Resideatinl Propertics
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B
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Dcner ‘Whittield

Thank-you vergmuch forl ‘apportinity; to offerfonewals and modifientions on the'? lorms you' -
presently have fnancod with Hetbor National Bask, “The following is yiof a cununitmentto lend, .
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EXHIBIT B



Liane Marcotulli

From: Dennis, R. Markley Jr. Law Clerk (Lindsey M. Coffey) <MDennisLC@sccourts.org>

Sent: Thursday, June 11, 2015 9:37 AM

To: Brent Halversen; 'Dan Slotchiver’; Liane Marcotulli

Cc: Brian Duffy; Andrew@slotchiverlaw.com; Seth Whitaker; Stephen Bell; 'Paul Ferrara III'; kevin@seibertlawfirm.com; 'Caroline
. ‘ Crisler. Leonard'

Subject: RE: Harbor / Whitfield 12-10-5887

Follow Up Flag: ‘ Follow up

Flag Status: . Completed

All:

Judge Dennis has fully reviewed the Motion to Amend on this case, filed 5/18/15. He has decided to deny the motion, finding that it would be unduly prejudicial

~ this late in time. | am assuming the hearing we previously scheduled on the motion to amend as to Cindy Whitfield is unnecessary, but let me know if you'd like
me to ask Judge Dennis to keep the scheduled hearing set. I will do a Form 4 noting this decision if all parties are fine with that. If you.have any further questions,
please let me know. Thanks. '

Lindsey M. Coffey

Law Clerk to the Honorable R. Markley Dennis, Jr.
100 Broad Street, Suite 439

Charleston, SC 29401

Phone: (843)958-5062

Email: MDennisLC@sccourts.org

From: Brent Halversen [mailto:brent@halversenlaw.com]

Sent: Monday, June 01, 2015 1:45 PM

To: Dennis, R. Markley Jr. Law Clerk (Lindsey M. Coffey); 'Dan Slotchiver’; 'Liane Marcotulli'

Cc: 'Brian Duffy'; Andrew@slotchiverlaw.com; 'Seth Whitaker'; 'Stephen Bell'; 'Paul Ferrara III'; kevin@seibertlawfirm.com; 'Caroline Crisler. Leonard'
Subject: RE: Harbor / Whitfield 12-10-5887 '

Lindsey,

As you may recall, we had our hearihg on the motion to strike and motion to amend in this matter before Judge Dennis last Thursday.

1



The motion to strike was denied and the motion to amend Judge Dennis took under advisement and did not rule upon. The motion to amend was argued
regarding the new claims to be added against the bank, however, the motion also sought leave to add a new claim against co-defendant Cindy Whitfield. New
counsel for Cindy Whitfield just appeared in this matter on May 22, 2015 (Paul Ferrara- copied here), and he was protected last week. Can the motion to amend
as it pertains to Cindy Whitfield and her new counsel (Mr. Ferrara) be set for hearing for Judge Dennis’ determination ? Because of statute of limitations issues,
we need the motion to be heard as soon as possible. Thanks,

Brent

Brent Souther Halversen, Esq.
Halversen & Associates, LLC

171 Church Street, Suite 330
Charleston, South Carolina 29401
(843) 284-5790 tel.

(864) 326-4844 fax.
brent@halversenlaw.com
www.halversenlaw.com

***% CONFIDENTIAL COMMUNICATION *** The information contained in this message may contain legally privileged and confidential
information intended only for the use of the individual or entity named above. If the reader of this message is not the
intended recipient, you are hereby notified that any dissemination, distribution or duplication of this transmission is
strictly prohibited. If you have received this communication in error, please notify us by telephone or email immediately
and return the original message to us or destroy all printed and electronic copies. Nothing in this transmission is intended
to be an electronic signature nor to constitute an agreement of any kind under applicable law unless otherwise expressly.
indicated. Intentional interception or dissemination of electronic mail not belonging to you may violate federal or state
law. ' :

*** TRS CIRCULAR 230 NOTICE *** Any federal tax advice contained in this communication (or in any attachment) is not
intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue
Code or (ii) promoting, marketing or recommending any transaction or matter addressed in this communication.

From: Dennis, R. Markley Jr. Law Clerk (Lindsey M. Coffey) [mailto:MDennisLC@sccourts.org]

Sent: Wednesday, May 27, 2015 2:17 PM

To: Dan Slotchiver; Brent Halversen; ‘Liane Marcotulli’

Cc: 'Brian Duffy’; Andrew@slotchiverlaw.com; 'Seth Whitaker'; 'Stephen Bell'; 'Paul Ferrara IIT'; kevin@seibertlawfirm.com
Subject: RE: Harbor / Whitfield 12-10-5887

The hearing will now take place at 11:00am*** Sorry for the double emails, but I left out the most important detail!

From: Dennis, R. Markley Jr. Law Clerk (Lindsey M. Coffey)
Sent: Wednesday, May 27, 2015 2:13 PM



FORM 4
STATE OF SOUTH CAROLINA - " * v JUDGMENT IN A CIVIL CASE
COUNTY OF CHARLESTON S
IN THE COURT OF COMMON PLEAF é L E D CASE NO. 2012 CP-10-5887

Harbor National Bank 2 ‘ .. Anthony M. Whitfield and Cindy Whitfield

it

PLAINTIFE(S) 36t iiEFP ﬁg[;‘ug lw 7 DEFENDANT(S)

Submitted by: L or
' [ Self-Represented Litigant

Attorney for : [_] Plaintiff ] Defendant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.
DECISION BY THE COURT. This action came (o trial or hearing before the court.
The issues have been tried or heard and a decision rendered. [ ] See Page 2 for additional information.

ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [[] Rule 41(a),
SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled); [ ] Other

ACTION STRICKEN (CHECK REASON): [[] Rule 40(j), SCRCP; [] Bankruptcy;
[] Binding arbitration, subject to right to restore to confirm, vacate or modxfy
. arbitration award; [_] Other
O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[J Affirmed; [] Reversed; [] Remanded; [] Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
ITIS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [X] Statement of Judgment
by the Court: Defendant's Motion to Amend, filed on 5/18/15, is DENIED.
ORDER INFORMATION

This order [[] ends [X] does not end the case.
Additional Information for the Clerk :

O 0O X O

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of ; Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount(s) below)
N/A ( . $
$
$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the

cler te: Title abstra@:e/searchers should refer to the official court order for judgment details.

Mcx&&o 2060 6/11/15

|
Circuit C@'t Judge L | Judge Code Date

. For Clerk of Court Office Use Only S =
SCRCP Form 4C (03/2013) Page 1.
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Wi

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE.NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 2012-CP-10-5887

HARBOR NATIONAL BANK,

)
) |
* Plaintiff, )
) MOTION.TO ALTER OR AMEND
VS. ) ORDER PURSUANT TO RULE 59(e)
)
ANTHONY M. WHITFIELD )
" Defendant ; g
efendant. ‘ e
) g 0
i t:::.;
@ &
Pursuant to Rule 59(e) of the South Carolina Rules of Civil Proc ga 'ﬂre."; L
Défendant, Anthony M. Whitfield, respectfully moves the Court to alter or a’ﬁ%gxgd Pz

the Order filed June 16, 2015 in which the Court denied Mr.'WHitfield's Motion to

Amend his Answer field May 18, 2015 to assert additional -countérclaims agairist

the Plaintiff.  Mr. Whitfield respectfully moves the Court for an Order

reconsidering and allering or amending ifs June 11, 2015 Order. The

undersigned certifies that consultation with opposing counsel would serve o

useful purpose.

GROUNDS FOR MOTION.

A party may file a motion to reconsider and alter or-amend an order when
it belie\"/es‘th'ei court has misunderstood, failed to fully consider, or perhaps failed

to rule on-an argument or issue, and the party wishes for the court to reconsider

or rule on it. See Elam v. S.C. Dep't of Transp., 361 S.C. 9, 24, 602 S.E.2d 772,

"]




780 (2004). Mr. Whitfield sought leave of Court to add counterclaims for Breach
of Fiduciary Duty', Constructive Fraud, Violation of Consumer Protection Act,
Negligence Per Se in his May 18, 2015 motion. The Court denied the Motion to
Amend on the grounds that the amendments, “would be unduly prejudicial this

late in time.” (See E-mail from Court dated June 11, 2015, attached hereto as

Exhibit “A”).
.~ The Court's denial of the motion to amend to add omitted
counterclaims  would affect the substantive rights of Mr.
Whitfield“.

The Court's disallowance of Mr. Whitfield's new claims takes away
shb‘sfantive rights he has, particularly, his claims for violations of Chapter 3 and 5
of Title 37 for of the Consumer Protection Act, és these claims> are subject to a
one year statute of limitation. If the amendment was granted, the new claims
would relate back to the date of-original filing so that the statute of limitations
would not operate as bar to the claims being made now. Moreover, if Mr.
Whitfield asserted these claims in a new, separate lawsuit, the Plaintiff would
argue that the claim is barred by the one year statute of iimitations. or argue the
claim is compulsory and had to be brought in this case, and therefore barred.

If compulsory counterclaims are not raised in the first action, defendant is
- precluded from asserting those claims in any subsequent action. Beach Co. v.

Twillman, Ltd., 351 S.C. 56, 566 S.E.2d 863 (Ct. App. 2002). Some of the

! Mr. Whitfield hercby abandons pursuit of this claim. Mr. Whitfield only seeks to amend his answer to
assert the claims of Constructive Fraud, Violation of Consumer Protection Act and Negligence Per Se.

1 The Supreme Court shall have appellate jurisdiction for correction of errors of law in law cases, and shall
review upon appeal: An order affecting a substantial right made in an action when such order (a) in effect
determines the action and prevents a judgment from which an appeal might be taken. See S.C. Code §14-3-
330(2)



incident and - South Carolina Supreme Court observed that, “the factual
circumstances of the tort claims of trespass and conversion have already been
set out in the original complaint . . . and no new information was required to

assert the added claims”)(emphasis added).

Specifically with regard to new claims, the law has set forth the following

analysis:

An amendment to a pleading relates back to the date of the original
pleading “[wlhenever the claim or defense asserted in the amended
pleading arose out of the conduct, transaction or occurrence
set forth or attempted to be set forth in the original pleadings.”
The central requirement here is that the party defending against the
new claim have sufficient notice of it, i.e., “the new claim must be
Jlogically related’ to the matters originally pleaded so that the
defendant is not prejudiced b the new claim [sic]. In federal
practice, the factors to determine whether or not a claim arose out
of the same conduct, transaction, or occurrence set forth in the
original pleading include: (1) whether the party defending against
the new claim had notice of it; (2) whether the party seeking to add
the new claim will rely on the same kind of evidence offered in
support of the original claim to prove the new claim; and (3)
whether unfair surprise to the defending party would result i the
amendment were to relate back. '

Whitfield Const. Co. v. Bank of Tokyo Trust Co., 338 S.C. 207, 525 S.E.2d 888,
(Ct. App.1999)(emphasis added)

In this case all of the proposed, new claims (Constructive Fraud, Violation of

Consumer Protection Act, Negligence Per Se) "arose out of the conduct,

transaction, occurrences set forth or attempted to be- set forth in the original

pleadings. In particular, the Constructive Fraud count is simply reiterations of the

Fraud claim from Mr. Whitfield's Third Amended Answer and Counterclaims (See ' }
Redline version comparing original Fraud Count from Third Amended Answer

and Counterclaims to proposed Count in the Fourth Amended Answer and
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Counterclaims attached hereto as Exhibit “B"). It does not contain any new
allegation or subject matter not already present in Mr, Whitfield’s Third Amended
Answer and Couﬁterclaims.-

The new claims Lmder the Consumer Protection Act are “logically related"
to the matters previously plead by Mr. Whitfield as Mr. Whitfield originally plead
federal truth in lending act violations concerning the transaction he had with the
bank in his Fifth Affirmative Defense to his Third Amended Answer cbnceming
the fact that interest rate disclosures were not provided to either Mr. or Mrs.
Whitfield pursuant to 15 U.S.C. § 1635(b) as the Black Rush property was Cindy
Whitfield's primary residence. Therefore, this is not any new issue the bank has
not already been on notice of.

Finally, the pleadings have already been re-opened by virtue of the
amendment to add a crossclaim against co-defendant Cindy Whitfield, an action
for whiéh the Plaintiff did not oppose, as addressed in coirespondence to the
Court earlier today.

Conculsion

As stated herein, Mr. Whitfield, not the bank, will be incurably prejudiced
by the denial of the amendments. The prejudice to the bank for the amendments
being sought two months before trial can be eliminated, totally, by allowing the
bank a few additional months to respond to the new élaims, shduld the bank seek
more time. This request would not be oppdsed by Mr. Whitfield. in the alternative,
Mr. Whitfield would seek a ruling from the Court that the that the proposed

counterclaims that it denied can be brought be separate action, that the claims




are not compuisory, and that the Plaintiff is barred from objecting to its addition
here and later ob}ectmg to its inclusion in a subsequent, new action, Without one
of these actvons curing the prejudice to Mr. Whitfield, he will have no alternative
but to Appeal this Order in order to protect his substantive rights, which will
invariably result in the very same delay which this Court stated as a basns for the

denial of the Motlon to Amend.



Respectfully submitted,

Charleston, SC
June 18, 2015

HALVERSEN & ASSOCIATES, LLC

o Al L1AL

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com

Attorneys for Defendant -
-and-

Andrew J. McCumber, Esquire

SLOTCHIVER & SLOTCHIVER, LLP
44 State Strect
Chatleston, SC 29401
Phone: (843) 577-6531
Facsimile: (843) 577-0261
andrew@slotchivetlaw.com
S.C. Bar No. 101559

Q:o-:
Daniel S. Slotchiver, Esquire
SLOTCHIVER & SLOTCHIVER, LLP
44 State Street
Charleston, SC 29401
Phone: (843) 577-6531
Facsimile: (843) 577-0261
dan@slotchivetlaw.com
S.C. Bar No. 15129

Attorneys for Defendent




CERTIFICATE OF SERVICE

I certify that | served ‘the fore
counsel of record by- affixin

going Motion to Aller or Amend upon all
g same-with proper postage. placing same with the
United States Post?@e'rvice addressed to the parties and counsel's last known
address on this - ¢ day of June, 2015.

HALVERSE

%SO@!ATES, LLC

Brent S. Halversen

171 Church:Street, ‘Suite 330,
Charleston, SC 29401

T: 843-284-5790

F: 864-326-14844

Email;‘brent@hal‘versenlaw.com

‘Charleston, SC
June 18, 2015
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Brent Halversen

From: Dennis, R. Markley Jr. Law Clerk (Lindsey M. Coffey) [MDennisLC@sccourts.org]

Sent: Thursday, June 11, 2015 9:37 AM

To: Brent Halversen; 'Dan Slotchiver'; ‘Liane Marcotulli’ 4

Cc: ‘Brian Duffy'; Andrew@slotchiverlaw.com; ‘Seth Whitaker'; 'Stephen Bell'; ‘Paul Ferrara lil";
kevin@seibertlawfirm.com; '‘Caroline Crisler. Leonard' :

Subject: RE: Harbor / Whitfield 12-10-5887

All:

Judge Dennis has fully reviewed the Motion to Amend on this case, filed 5/18/15. He has decided to deny the motion,
finding that it would be unduly prejudicial this late in time. | am assuming the hearing we previously scheduled on the
motion to amend as to Cindy Whitfield is unnecessary, but let me know if you'd like me to ask Judge Dennis to keep the
scheduled hearing set. | will do a Form 4 noting this decision if all parties are fine with that. If you have any further
questions, please let me know. Thanks.

Lindsey M. Coffey ~

Law Clerk to the Honorable R. Markley Dennis, Ir.
100 Broad Street, Suite 439

Charleston, SC 29401

Phone: (843)958-5062

Email: MDennisLC@sccourts.org

From: Brent Halversen [mailto:brent@halversenlaw.com]

Sent: Monday, June 01, 2015 1:45 PM

To: Dennis, R. Markley Jr. Law Clerk (Lindsey M. Coffey); ‘Dan Slotchiver'; 'Liane Marcotulli’
Cc: 'Brian Duffy'; Andrew@slotchiverlaw.com; 'Seth Whitaker; 'Stephen Bell'; 'Paul Ferrara III';
kevin@seibertlawfirm.com; ‘Caroline Crisler. Leonard’

Subject: RE: Harbor / Whitfield 12-10-5887

Lindsey,

As you may recall, we had our hearing on the motion to strike and motion to amend in this matter before Judge Dennis
last Thursday.

The motion to strike was denied and the motion to amend Judge Dennis took under advisement and did not rule upon.
The motion to amend was argued regarding the new claims to be added against the bank, however, the motion also
sought leave to add a new claim against co-defendant Cindy Whitfield. New counsel for Cindy Whitfield just appeared in
this matter on May 22, 2015 (Paul Ferrara- copied here), and he was protected last week. Can the motion to amend as it
pertains to Cindy Whitfield and her new counsel (Mr. Ferrara) be set for hearing for Judge Dennis’ determination ?
Because of statute of limitations issues, we need the motion to be heard as soon as possible. Thanks,

Brent

Brent Souther Halversen, Esq.
Halversen & Associates, LLC

171 Church Street, Suite 330
Charleston, South Carolina 29401
(843) 284-5790 tel.

(864) 326-4844 fax.




EOR A THIRBFIFTH CAUSE OF ACTION
((Constructive Fraud-in-the Indusement)

4469, Mr. Whitfield hereby: incorparates the allegations.of the fo‘regpihg
paragraphis as if fully restated herein.

4270. At or about the time of the initial loan originations, Plaintiff made
-alfirmative representations to Mr. Whilfield that: (1) ‘the loans would be 30 yéar
loans; (2). that the malurity date referenced in the Noles were simply renewal

dates; and (3) that the interest rate to be charged would be Mr. Whitfield's cheice

: ;of:g_?.s%5‘fixed/ratéijor prime minus % %. The Plainliff also made representations

through Mr. Charlie Rivers; and an offer, that the loans would be renewed at

4.75% with fiew maturily dates of July 10, 2017. Such representations were

false, incomplete and miisleading when made, were malerial, were known by the

Plaintiff to be false, misléading and incomplete, ‘and were intended to be relied.

upon.

4373, In_addition 1o the aforementioned representations, Pl‘ain_tiff-'hiade

the representation:and communicative action that it needed a “title: endorsemen(‘

1o the Black Rush Propeily in order to close not just the Black' Rush loan, but all

eight other-loans as well,

72. .. The Plaintiffi(as opposed to.Mr. Whitfield) ought to have Known.the

falsity_of therepresentation of a _need for a title endorsenient as_their own

altorney that'gave:them the supposed-advice for it stated the transaction could

have been performed without it_and that the-deed transfer to Cindy Whitfield was

not a title defect.

73, In_addition to_the aforementioned representations. Plaintiff made

Formatted: Indent: First fing! 0,5",
Widow/Qrphan controt

[ Formatted: Underiing

]
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the representation and communicative action that it needed Cindy Whitfield to

sign a mortgage to the Black Rush Property in order to close not just the Black

Rush loan, but all eight other loans as well.

74.  The Pilainliff (as opposed}o Mr. Whitfield) ought to have known the

falsity of the representation that Cindy Whitfield needed to sign_a_mortgage in

order to renew the loans as: (a) there was no valid or legal reason to require

Cindy Whitfield to _sign a_mortgage in Charleston_County to renew loans in

Berkeley or Dorchester Counties: and (b) a simple review of the Black Rush 2007
mortgage and the deed into Cindy Whitfield would have made clear_that the

renewal of the Black Rush loan was subject (o the pre-existing_Harbor National
Bank first mortgage.

15.  Mr. Whitfield was unaware that the representations were false untit

recently, and had no reason to suspect they were false, as he placed his trust
and confidence in PlaintiffPlaintiff's agents Bell, Rivers, and Warren. As such, Mr.
Whitfield had a right to rely on such information, and did so rely on sald
information to his detriment financial as outlined above. Had-Mr—Whitfield-known
Plainlifi—never—inkended—to—;enew-lhe—lean-,—Mr.—Whitﬁeld-weuld—have—previeusly
reﬁnaneed—the—lean—wilh—ane&her—-lender—at—a—tima—\.vhen-i%—was—pessible.—At-a
minimum,—the—lilainmf-sheuld—have—salayed—their—esncems—abeut—renewals—as
eaﬂy—asdeeumentary—evidencesuggest—#larber'NalionaLBank-hae#a%encem,—to-
wit-the-year-2010-
44.——-Thes&false—representatiens-were-made—te—induse-the-W.—Whitﬁeld

to-enter-a-high-cost loan.-and -were-made-by-the-Rlaintiff-with-the-knowledge-of




theirfalsity-

48:--—Mr. -Whitfield -reasonably-relied-on-the-material-representations - of
Plainliff—and-had~no—knowledge-the—represen&aliens—made—by—theﬂaimiff—were
falseand-lhe-MrLWhitﬁeld—was,utherefere.—-fraudulenlly—induced—bwhe—maintiff-;e
enterinto-the high-cost-loan:

46— M- Whitfield—made—a-mistake—in—entering_into_theloan—which
mistake-was-unilateral -Me-Whitfield-was-fraud uently-induced-by-the-Rlaintifi-to
make-the-unilateral-mislake-as-a-directproximate-and-foreseeable-result-of-the
f#aud.—deseit,—-misrep;'esentaIienrand—astive—eeneealmem—perpe!ratedapen—Mrf
Whitfield-by the-Rlaintiff.

4716. Subsequent to the origination of the leanloans, Mr. Whitfield has

been informed and now believes that the Plaintiff misrepresented the terms of the
loan, verbally and in writing by (1) not receiving 30 year loans, (2) representing
that the maturity date was simply a renewal date; and—(3) charging, and
stubbornly refusing to change;_and/or modify the interest rate of 7.5%—Fhe
Haintiﬁ—alse—made—mpmsentali/m&%; and an—offer—({4) communicating to

rerewMr. Whitfield orally and_in_writing that the loans at-—4-75%-with-a-new

maturity-date-ef-July-10.-2017would be renewed, as was agreed. As such, Mr.

Whitfleld is entitled to avoid or rescind the loanloans and to be returned to the
status quo ante whereby the Plaintiff returns to Mr. Whilfield all monies paid by
Mr. Whitfield in exchange for Mr. Whitfield reiurning the amount of the foan
proceeds to the Plaintiff. In addition thereto, Mr. Whitfield is entitied to all

incidental, consequential, direct and indirect damages proximately caused by



Plaintiff when they fraudulently induced Mr. Whilfield to enter into thethis loan

transaction_and the glher loans with Plaintiff. Mr. Whilfield has been injured in

reliance upon Harbor National Bank's promises to him as will shown to the trier of
fact, including but not limited to, physical and mental distress and financial loss.
In addition thereto, lhe astionsrepeated acts of indifference, malice, trickem and
deceit (rather than mere accident) of the Plaintiff entitle Mr. Whilfield to an award

of punitive damages.




EXHIBIT D




STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

COURT OF COMMON PLEAS
Case Np. 2012—CP-_10-5887

HARBOR NATIONAL BANK

R

Nt N N e Nt N Nt v S it Nt e

PLAINTIFF,
/ ORDER
ANTHONY M. WHITFIELD,
DEFENDANT. =B
ot E T
e ==
Bl G g"”
This matter comes before me upon Motion for Reconsideration of fBig ;1 o
Oy ’:2 -g g 3
Court’s order, filed on June 16, 2015, by Defendant, ANTHONY M. WHITF?E@ 3
e
After fully considering said Motion, this Court finds no need for oral argument ®’

this matter and therefore the Motion for Reconsideration is denied;

@%le

R. MARK EY DENNIS, JR.
PreS|d|ng udge

'AND IT IS SO ORDERED!

Moncks Corner, South Carolina

June 26, 2015
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THE STATE OF SOUTH CAROLINA RECE&. VEB

In The Court of Appeals JUL 23 201
]

S
APPEAL FROM CHARLESTON COUNTY C COUFt OfAPPe
Court of Common Pleas

The Honorable R. Markley Dennis, Jr., Presiding Judge, Ninth Judicial Circuit
Case No. 2012-CP-10-5887

Harbor National Bank,

Respondent,

Anthony M. Whitfield,

Appellant.
PROOF OF SERVICE

I certify that I have served the Motion to Dismiss Appeal on Appellant
by depositing a copy of it in the United States Mail, postage prepaid, on July
<A 2015, addressed to his attorney of record, Brent S. Halversen, of
Halversen & Associates, LLC, at their office at 171 Church Street, Suite 330,

Charleston, South Carolina 29401.

Brian C. Dufty

Seth W. Whitaker
Stephen Jenkins Bell
DUFFY &YOUNG, LLC
96 Broad Street
Charleston, SC 29401
(843) 720-2044 (phone)
(843) 720-2047 (fax)

This M day of July, 2015.
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Robert A. Bernstein

Bernstein & Bernstein, P.A.
5418-B Rivers Avenue

N. Charleston, SC 29406-6129
Counsel for Respondent



