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CERTIFICATE OF COUNSEL

Counsel for Petitioner certifies that the petition for rehearing was made and finally ruled on

by the Court of Appeals on June 24, 2015. App. 21.



QUESTIONS PRESENTED

L Did the police violate the Fourth Amendment by entering a residential backyard without
a warrant and with intent to search based upon an uncorroborated anonymous tip lacking

reasonable suspicion?

IL. Did the police violate the South Carolina Constitution by entering a residential backyard
without a warrant and with intent to search based upon an uncorroborated anonymous tip lacking

reasonable suspicion?



STATEMENT OF THE CASE

On October 17, 2012, a Berkeley County grand jury indicted Petitioner for trafficking
cocaine (2012-GS-08-1823) and trafficking cocaine base (2012-GS-08-1824). R. 85. On June
11, 2013, the Honorable Stephanie McDonald presided over a hearing on Petitioner’s motion to
suppress the drugs. R. 1. Michael E. Patterson, Jr., and Colleen Dixon represented the state, and
Melisa W. Gay represented Petitioner. R. 2. At the conclusion of the hearing, Judge McDonald
granted Petitioner’s motion to suppress. R. 77, lines 15-17.

The prosecution filed a notice of appeal. The parties briefed the issue in the Court of
Ap;;eals. On April 22, 2015, the Court of Appeals reversed and remanded. App. 1-11.
Petitioner filed a petition for rehearing on May 7, 2015. App. 12-20. On June 24, 2015, the
Court of Appeals denied the petition for rehearing. App. 21. Petitioner now seeks a writ of

certiorari from this Court.



STATEMENT OF FACTS

On November 10, 2011, an unknown person at the Beaufort County Sheriff’s Office
(BCSO) received a phone call from an anonymous person “statin»g that there was drug activity at
a particular residence.” The unknown pefson at BCSO called Lee Holbrook on his cellular
phone, not the police radio, with this information. Holbrook and Kimberly Milks, whor“just
happened to be in Moncks Corner,” “drove over there and handled it.” R. 20, lines 10-17; R. 44,
line 4; R. 44, lines 16-24; R. 46, lines 4-6; R. 54, lines 11-17; R. 60, lines 14-18. Holbrook had
no idea who provided the alleged tip. He could not even provide a name of the person at BCSO
who contacted him about the tip. R. 42, lines 11-21; R. 43, lines 1-11; R. 44, lines 13-15. When
asked for the specifics of the anonymous tip, Holbrook responded, “[T]he tip was actually, if I'm
not mistaken, that there was drug activity occurring at that exact time, and it was at [redacted
address].” He added, “[J]ust specifically, that there was drug activity occurring at that incident.”
R. 21, lines 19-25; R. 22, lines 1-4.'

Holbrook, Milks, and other police officers put on their police vests and hats and arrived

at the home in unmarked cars. R. 21, lines 13-16; R. 45, lines 14-18; R. 46, lines 7-10; R. 54,

' The Court of Appeals misconstrued the record in discussing the nature of the anonymous tip by
stating “the Berkeley County Sheriff’s Office received an anonymous tip that drug activity was
occurring in the backyard of a particular home.” The testimony is ambiguous on this point.
Initially, Holbrook claimed the tip “was drug activity at a particular residence.” R. 20, lines 12-17.
Only later did Holbrook make any claim that the drug activity “was supposed to be happening in the
- - in the rear of the property.” R. 29, lines 6-8. The ambiguity of the tip was further demonstrated
when Holbrook testified, “I believe the tip said it was behind the residence.” R. 47, lines 5-6. The
Court of Appeals compounded this error by claiming the “officers’ observations of several
individuals in the backyard at the subject property corroborated the anonymous tip.” When the
anonymous tip is viewed in the correct light, it becomes clear that such equivocation regarding the
particulars of the tip could not be used to corroborate the officers’ observations. Further, those
observations were simply that black males were in the backyard of a residence, which could not
corroborate a tip. The tip did not give the race or gender of the individuals allegedly engaged in
drug activity.
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lines 18-22. No lights were on in the house, but “there were some males behind the house in a
grassy area.” According_ to Holbrook, “instead of actually approaching the house and conducting
a knock-and-talk investigation, we just simply drove towards the backyard in a grassy spot
behind the backyard”? where the individuals were — there were several individuals back there - -
and simply got out of the vehicle to meet with those folks.” R. 22, lines 8-16; R. 54, lines 22-24.
Holbrook drove into the home’s backyard without using a driveway or any other established
access to the home. R. 27, lines 22-24; R. 28, lines 16-23; R. 45, line 22 — R. 46, line 1; R. 55,
lines 3-11.

When Holbrook got out of his car, three people, including the property owner, were
standing around. R. 31, lines 19-23; R. 36, lines 12-13. Holbrook said, “Hey guys, what’s géing
on.” R. 36, lines 18-20; R. 46, lines 20-23. Petitioner was sitting in his parked pickup truck at
the backyard barbecue. R. 9, line 22 — R. 10, line 8. Milks also got out and approached the
individuals in the yard. R. 55, lines 10-11. Then, “one individual that was standing in the grass
threw down a plastic bag containing a white powder substance.”_ R. 30, lines 8-13. The
passenger door of the truck opened and a person ran into the woods. The agents, except for
Holbrook, chased the individual. R. 31, lines 5-18; R. 32, lines 22-25; R. 56, lines 15-19.
Holbrook then detained everyone. R. 32, lines 10-21; R. 33, line 12 = R. 34, line 2; R. 48, lines
7-14; R. 50, lines 15-24.

When the agents returned from the foot chase, Holbrook “peer[ed] into the truck through
the window.” Holbrook claimed he could see “in plain view what appeared to be cocdine

weighing scales.” He thought “there may have even been some cocaine base right there in the

2 The home “is entirely fenced in, the front and the back.” The fence has a “walk- through gate
leading to a small utility shed “on the other side of the fence.” R. 27, lines 3- 8.
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console area also.” R. 34, lines 3-16; R. 48, lines 21-24; R. 51, lines 15-23; R. 56, lines 23-25;
State’s Exhibit #2; State’s Exhibit #3. Milks saw a plastic bag containing white material in the
floorboard on the passenger side and “a white bag containing white material” on the floorboard
of the truck on the driver’s side. R. 58, lines 1-19; State’s Exhibit #4; State’s Exhibit #5.

Citing Florida v. Jardines, 569 U.S. _ , 133 S.Ct. 1409 (2013), Petitioner moved to

suppress the evidence uncovered during the illegal search of his truck, noting the officers “suited
up” prior to going to the residence and saw no suspicious behavior until they were physically in
the yard. R. 6, lines 13-24; R. 10, lines 14-24; R. 11, line 5 - R. 12, line 1; R: 74, lines 1-21. The
prosecutor argued the area was not “part of the curtilage” and he analogized the encounter to a
“knock and talk.” R. 68, lines 5-11; R. 75, lines 2-8. |

Concluding “this one’s not even close,” Judge McDonald suppressed the evidence, ielying
upon Jardines, supra. She held that “[a]n anonymous tip is not enough to allow you to roll up in
somebody’s backyard when your sole purpose for going there is to search it.” R. 65, lines 12-72.
She found the backyard was part of the curtilage. R. 73, lines 8-11. Judge McDonald explained
there were no exigent circumstances present and that Holbrooks and Milks did not observe anything
suspicious from the street. R. 73, lines 3-7. Essentially, Judge McDonald found “they suited up and
went into the curtilage of this lady’s house based on an anonymous tip alone.” R. 81, lines 9-11.

In arriving at her conclusion and in keeping with the dictates of Jardines, supra, Judge

133

McDonald made a credibility determination as well: “[T]he tip was not enough to roll up in the
backyard solely to search for drugs. And there’s no reasonable interpretation of the officers’
testimony other than that’s why they were there. They were not there to politely ask the

homeowner, Hey, are you selling drugs out of your house? They were there to see if they could find

any.” R. 73, lines 13-21.



ARGUMENT
Pursuant to Rule 242(b), SCACR, this Court will grant a writ of certiorari only where there
are special and important reasons. This Court should grant a writ in this case because it involves
substantial constitutional issues and concerns a federal question decided by the Court of Appeals,
which conflicts with a decision of the United States Supreme Court. See Rule 242(b)(4)&(3),
SCACR. In fact, the Court of Appeals failed to consider, or even mention, the impact of Jardines,

supra. Instead, the Court relied upon cases decided prior to the Supreme Court’s decision in

Jardines. Jardines formed the basis of the trial judge’s decision and was the chief argument
presented in the briefs and during oral argument by both sides and stands in stark contrast to the
opinion issued by the Court of Appeals.

Additionally, this Court should grant the writ to review the alternate sustaining ground
presented — the South Carolina Constitution. See Rule 220(c), SCACR. The Court of Appeals did
not address the state constitution and law enforcement’s conduct in this case clearly violates our
state constitution’s provision protecting people against unreasonable searches and seizures and

unreasonable invasions of privacy. See S.C. Const. Art. I, Section 10; State v. Counts, Op. No.

27546 (S.C. Sup. Ct. filed July 8, 2015)(Shearouse Adv. Sh. No. 26 at 75).

For these reasons, and those discussed in greater detail below, this Court should grant a writ
of certiorari.
L. The police violated the Fourth Amendment by entering a residential backyard without a

warrant and with intent to search based upon an uncorroborated anonymous tip lacking
reasonable suspicion.

In an appeal from a motion to suppress evidence based on Fourth Amendment grounds, an
appellate court’s review is limited to determining whether any evidence supports the circuit court’s

decision. State v. Bowman, 366 S.C. 485, 501, 623 S.E.2d 378, 386 (2005). The appellate court
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may only reverse where there is clear error. State v. Brockman, 339 S.C. 57, 528 S.E.2d 661

(2000); State v. Jones, 364 S.C. 51, 610 S.E.2d 846 (Ct. App. 2005). The record clearly supports
the circuit court’s finding that the backyard was curtilagé and that the officers exceeded any implied
license by approaching the backyard of the residence with intent to search. |

A. The police intruded upon the curtilage of the home by entering the backyard.

Although the Court of Appeals did not address the issue of curtilage, Petitioner does so
because the curtilage determination forms the background for the implied license, which >was the
basis of -the appellate court’s decision. The Fourth Amendment’s protection to be free from police
intrusion and unreasonable searches and seizures extends to the curtilage of the home. Oliver v.
United States, 466 U.S. 170, 181 (1984). “The protection afforded the curtilage 1s essentially a
protection of families and personal privacy in an area intimately linked to the home, both physically

and psychologically, where privacy expectations are most heightened.” California v. Ciraolo, 476

U.S. 207 (1986). A warrantless search of a home’s curtilage implicates the core of the Fourth

Amendment and presumptively is unreasonable. Bleavins v. Bartels, 422 F.3d 445, 451 (7" Cir.

2005).
“At common law, the curtilage is the area to which extends the intimate activity associated
with the ‘sanctity of a man’s home and the privacies of life.”” Oliver, 466 U.S. at 180 (quoting

Boyd v. United States, 116 U.S. 616, 630 (1886)); see also Rogers v. Pendleton, 249 F.3d 279 (4“‘

Cir. 2001). Curtilage is defined “by reference to the factors that determine whether an individual
reasonably may expect that an area immediately adjacent to the home 'will remain private.” Oliver,
466 U.S. at 180. “No single facior determines whether an individual may claim undex_‘ the Fourth
Amendment that a place should be free of government intrusion not authorized by warrant.” Id. at

177. “In assessing the degree to which a search infringes upon individual 'privacy, the Court has
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given weight to such factors as the intention of the Framers of the Fourth Amendment, the uses to
which the individual has puta location, and our societal understanding that certain areas deserve the
most scrupulous protection from government invasion.” Id. at 178 (internal citations omitted).
Additionally, the Court held that curtilage questions should be resolved with particular
reference to four factors: (1) the proximity of the area claimed to be curtilage to the home, (2)
whether the area is included within an enclosure surrounding the home, (3) the nature of the uses to
which the area is pﬁt, and (4) the steps taken by the resident to protect the area from observation by

people passing by. United States v. Dunn, 480 U.S. 294, 301 (1987). However, the factors are

“useful analytical tools only to the degree that, in any given case, they bear upon the centrally

relevant consideration — whether the area in question is so intimately tied to the home itself that it

should be placed under the home’s ‘umbrella’ of Fourth Amendment protection.” Id. In short, the

inquiry can be boiled down to one question — “whether the government’s intrusion infringes upon

the personal and societal values protected by the Fourth Amendment.” Oliver, 466 U.S. at 182-183.

In Jardines, 133 S.Ct. 1409, the police had “an unverified tip” that Jardines was growing

marijuana in his home. Id. at 1413. Without a warrant, the police took a drug dog onto his front
porch. Id. In discussing the curtilage, the Court held that the right to be free from unreasonable
government intrusion in a home “would be of little practical value if the state’s agents could stand in
a home’s porch or side garden and trawl for evidence with impunity; the right to retreat would be
significantly diminished if the police could enter a man’s property to observe his repose from just
outside the front window.” Id. The Court held the front porch was “the classic exemplar of an area
adjacent to the home and ‘to which the activity of the home life extends.”” Id. (quoting QOliver, 466

U.S. at 182, n.12).
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Numerous courts have found the backyard to be part of the home’s curtilage. See e.g.,
Bleavins, 422 F.3d at 452 (stating that “[a]reas that are intimately connected with the ... activities of

the home include, for example, backyards.”)(internal citations omitted); Lundstrom v. Romero, 616

F.3d 1108, 1128-1129 (10" Cir. 2010)(having “little trouble finding that Lundstrom’s backyard

qualified as curtilage™); United States v. Struckman, 603 F.3d 731, 739 (9" Cir. 2010)(finding the

“backyard” was “unquestionably such a clearly marked area to which the activity of the home life

extends and so is curtilage”)(internal citations omitted); Feller v. Township of West Bloomfield,

767 F.Supp.2d 769, 774 (E.D. Mich. 2011)(finding the warrantless entry onto the backyard of

property violated the Fourth Amendment); State v. Kruse, 306 S.W.3d 603 (Mo. Ct. App.
2010)(suppressing evidence discovered by police entering the defendant’s backyard to guard against

anyone running from the home when police were knocking on the front door); State v. Morsman

394 So0.2d 408, 408-409 (Fla. 1981)(holding a police officer conducted an illegal search and seizure

when the officer walked into the backyard and seized marijuana plants); State v. Frizzelle, 89 S.E.2d

725, 726 (N.C. 1955)(finding that “curtilage of the home will ordinarily be construed to include at

least the yard around the dwelling house™); see also Ann K. Wooster, Search and Seizure:

Reasonable Expectation of Privacy in Backyards, 62 A.L.R.6th 413 (explaining the “curtilage of a

residence means the land immediately surrounding and associated with the home, including the
backyard, although the question of where the curtilage ends is determined on a case-by-case basis”).

Ample evidence supports the trial judge’s finding that the backyard, where the police
trespassed, was part of the curtilage. By all accounts, it was the backyard to the home, and the
officers knew they were entering private property when they drove into the backyard. The officers
did not use an existing driveway to make their entrance. Thus, even the officers knew the area was

curtilage when they made their illegal entry. Consideration of the factors ‘enunciated by the
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Supreme Court leads to the same result. First, the area was in very close proximity to the home as
demonstrated through the photographic evidence. See Defendant’s Exhibit #2; Defendant’s Exhibit
#4; Defendant’s Exhibit #5. Several courts have recognized the importance of considering whether

the area in question is in a rural, urban, or suburban setting. See United States v. Johnson, 256 F.3d

895, 902 (9" Cir. 2001)(citing United States v. Reilly, 76 F.3d 1271, 1277 (2d Cir. 1996); United

States v. Acosta, 965 F.2d 1248, 1256 (3d Cir. 1992); United States v. Seidel, 794 F.Supp. 1098,

1103 (S.D. F1. 1992)). The Ninth Circuit recognized that in rural areas, the curtilage of a home may
extend farther than in urban or suburban areas. The Court explained “[t]he realities of rural country
life dictate that distances between outbuildings will be greater than on urban or suburban properiies
and yet still encompass activities intimately associated with the home; this is the nature of the
‘farmstead.”” Johnson, 256 F.3d at 902. The area in question is rural. The curtilage, therefore,
extends greater than in more urban areas.

The prosecutor’s only argument that the backyard was not curtilage was based on the lone
fact that part of it was outside a fence. This argument has been squarely rejected by .the United
States Supreme Court. In Dunn, 480 U.S. at 301 n. 4, the United States Supreme Court rejected the
government’s argument that a home’s curtilage “should extend no farther than the nearest fence
surrounding a fenced house.” Further, an enclosure is unnecessary to demarcate the curtilage.

See Florida v. Riley, 488 U.S. 445, 454 (1989)(O’Connor, J. concurring)(“To require individuals to

completely cover and enclose their curtilage is to demand more than the precautions customarily

taken by those seeking privacy.”)(internal citations omitted); see also, Williams v. Garrett, 722

F.Supp. 254, 261 (W.D. Va. 1989)(explaining that “requiring a person to expend resources and
sacrifice aesthetics by building a fence in order to obtain protection from unreasonable search is not

required by the constitution™).
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The area was being used in a manner consistent with and intimately connected with
activities of the home. The record shows that individuals had gathered for a barbecue. Obviously,
the acts of cooking, eating, and gathering of friends and family are intimately connected with
activities of the home. Few events are more American than a backyard barbecue. See Young v.

City of Radcliff, 561 F.Supp.2d 767, 784-785 (W.D. Ky. 2008).

Further, the location of the activity occurred in an area protected from the observation of
people passing by. The backyard was blocked from the main road by the house, and portions of the
backyard were blocked from view by the side road by the shed. See Defendant’s Exhibit #2;
Defendant’s Exhibit #4; Map. The backyard was protected from view by the trees planted as well.
The photographs show a clear line of trees and shrﬁbs planted in the 'b'ackyard area very close to the
dirt road on the back side of the house, blocking the view of passersby on the dirt road. See R. 94;
R. 96; R. 97; R. 98; Map. Without question, the trees and shrubs evidence the intent to block
observation of people passing by on the side road. Thus, the Dunn factors clearly demonstrate that
the backyard as part of the curtilage of the residence.

Looking beyond the factors to the ultimate question of whether the government’s intrusion
infringed upon personal and societal values protected by the Fourth Amendment, see Oliver, 466
U.S. at 182-183, it is clear that having a backyard barbecue with friends free from the police
arriving and harassing the hosts and guests is a personal value and societal value protected by the
Fourth Amendment. Judge McDonald correctly found the backyard was curtilage.

B. The police exceeded any implied license to trespass by entering the backyard for the
purpose of searching for drugs.

The Court has recognized an implied license to trespass on property: *“‘the knocker on the

front door is treated as an invitation or license to attempt an entry, justifying ingress to the home by

13



solicitors, hawkers and peddlers of all kinds.”” Jardines, 133 S.Ct. at 1415 (quoting Breard v.
Alexandria, 341 U.S. 622, 626 (1951)). This implied license “permits the visitor to approach the
home by the front path, knock promptly, wait briefly to be received, and then (absent invitation to

linger longer) leave.” Id. The Jardines Court reaffirmed the holding in Kentucky v. King, 563 U.S.

| __, 131 S.Ct. 1849, 1862 (2011) that due to the theory of implied license, which is what permits a
Girl Scout or trick-or-treater to approach one’s home, “a police officer not armed with a warrant
may approach a home and knock, precisely because that is ‘no more than any other private citizen
might do.”” Id. at 14163

However, any police intrusion on private property for the purpose of obtaining information

is a search under the Fourth Amendment. United States v. Jones, 565 U.S. | 132 S.Ct. 945, 949

(2012); see also McHam v. State, 404 S.C. 465, 477-80, 746 S.E.2d 41, 48-49 (2013) (finding

officer’s slight intrusion into a vehicle was a search under the Fourth Amendment). Thus,
“[t]here is no customary invitation to” introduce “a trained police dog to explore the area around the
home in hopes of discovering incriminating evidence.” Jardines, 133 S.Ct. at 1416. The Court
compared the dog-sniff scenario to a “visitor exploring the front path with a metal detector, or
marching his bloodhound into the garden before saying hello and asking permission.” Id. “[T]he
background social norms that invite a visitor to the front door do not invite him there to conduct a

search.” Id

* The majority decided the case solely on property rights grounds without resorting to the Katz v.
United States, 389 U.S. 347 (1967) reasonable expectation of privacy test. Jardines, 133 S.Ct. at
1417; see also United States v. Jones, 565 U.S. _, 132 S.Ct. 945, 949 (2012); Bleavins, 422 F.3d
at 450. The Court explained that the analysis in Katz concerning a reasonable expectation of
privacy “may add to the baseline” protection of property rights, but “it does not subtract anything
from the Amendment’s protections ‘when the Government does engage in [a] physical intrusion of
a constitutionally protected area.” Jardines, 133 S.Ct. at 1414 (quoting United States v. Knotts, 460
U.S. 276, 286 (1983)(Brennan, J. concurring in the judgment))(emphasis in original).
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In doing so, the Jardines Court distinguished the line of cases stating that “the subjective

intent of the officer is irrelevant.” Id. at 1416-17. Jardines explained the question of “whether
the officers had an implied license to enter the porch,” “depends upon the purpose for which they

entered.” Id. at 1417. Jardines concluded that “no one is impliedly invited to enter the protected

premises of the home in order to do nothing but conduct a search.” Id. at 1416 n.4.* The Couﬁ
explained:
The officers were gathering information in an area belonging to Jardines and
immediately surrounding his house — in the curtilage of the house, which we have
held enjoys protection as part of the home itself. And they gathered that information
by physically entering and occupying the area to engage in conduct not explicitly or
implicitly permitted by the homeowner.
Id. at 1414.
The Supreme Court of Kentucky’s discussion of the interplay between “knock and talk”

procedures and curtilage in Quintana v. Commonwealth, 276 S.W.3d 753 (Ky. 2009) provides

helpful guidance to resolving the present case. After noting that most “knock and talks are
typically conducted at the front door” and that the front door is “the main entrance to the home,”
the Kentucky Court explained that the homeowner’s consent to approach the main entrance to
the home is assumed. Id. at 758. As long as the officer has legitimate business, he may
approach the front door of a residence. Id. When there has been no finding of probable cause to
grant a warrant, “the knock and talk is limited to only the areas which the public can reasonably

expect to access.” Id. at 759. While noting “[t]he back door of a home is not ordinarily

* See also Powell v. State, 120 So.3d 577, 584-89 (Fla. Ct. App. 2013) (holding that “knock and
talk” did not salvage officers’ purposeful warrantless intrusion into the curtilage and peering
through a window); People v. Galloway, 675 N.W.2d 883, 887 (Mich. Ct. App. 2003)(holding
helicopter surveillance and movement by law enforcement officers on the ground directly into
the backyard of a private home do not constitute ordinary citizen contact where the police had

received an anonymous tip that marijuana was in a container right behind the house).
15




understood to be public accessible,” the court explained that a side or back door used as primary
access by the resident may be appropriate for a “knock and talk” if the officer was aware of the
resident’s prior use of the door. Id.

The Court of Appeals’ reliance upon Alvarez v. Montgomery County, 147 F.3d 354, 358

(4™ Cir. 1998) and United States v. Bradshaw, 490 F.2d 1097 (4" Cir. 1974) is misplaced. First,

these cases were decided prior to Jardines and did not employ a trespass analysis. Second, the
cases are easily distinguished from the instant matter based upon the intent of the officers upon
trespassing on the property. “The scope of a license — express or implied — is limited not only to a
particular area but also to a specific purpose.” m, 133 S.Ct. at 1416. Where the question is
“whether the officer’s conduct was an objectively reasonable search,” the reviewing court must
determine “the officers had an implied license to enter [the area], which in turn depends upon the
purpose for which they entered.” Id. at 1416-1417 (emphasis in original). In Jardines, the Court
held the officers’ “behavior objectively revealed a purpose to conduct a search, which is not what
anyone would think he had license to do.” Id. at 1417. In Bradshaw, 490 F.2d at 1100, the officers
intended to question the homeowner about an abandoned car near his property. Thus, the subjective
intent of the officer was not to search. Id. Likewise, the officers in Alvarez were investigating a
complaint about underage drinking. Alvarez, 147 F.3d at 356. The officers entered the property
simply to notify the homeowner of the complaint — which was a legitimate reason to enter the

property unconnected with a search of the premises. Id. at 358.

In United States v. Perea-Rey, 680 F.3d 1179, 1186-88 (9" Cir. 2012), U.S. Border Patrol
agents watched a man scale the border fence between the United States and Mexico and followed
him to Perea-Rey’s house. Id. at 1182-83. Uninvited, the agent walked into Perea-Rey’s carport.

Id. Based on Jones and Jardines, the court determined that the warrantless entry into the carport
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was an entry into the curtilage and violated the Fourth Amendment. Id. at 1186. The court
stated, “[T]he ability to see into the curtilage or the home does not, absent some other exception
to the warrant requirement, authorize a warrantless entry by the government.” Id.

The government contended that “the so-called ‘knock and talk’ exception to the warrant
requirement” justified the warrantless trespass. Id. at 1187. The court rejected this contention,
based in part on the agent’s conduct. Id. at 1187-88. The court noted the agent “did not seek
Perea-Rey’s consent to enter the property or even to speak with him.” Id. at 1188. The agent
identified himself and ordered Perea-Rey not to move. Id. Importantly, tHe court held that
“Perea-Rey never had an opportunity to simply ignore a knock on the door to his home by
police.” Id.

In the present case, the officers were entering the property to search, which was a factual
finding made by the trial judge. The police exceeded the scope of the implied license for a
“knock and talk” by proceeding immediately to and entering the backyard with the intent to
search. Judge McDonald made the factual finding that the officers intended to search when they
intruded upon the backyard. Based upon her view of Holbrooks and Milks as witnesses and in
judging their credibility, Judge McDonald found the officers went into the backyard, not with the
purpose of interviewing the occupants of the home. The evidence that the officers “suited up,”
drove directly into the backyard of a residence without any attempt to knock on the front door
supports the trial court’s logical conclusions.

The Court of Appeals held Judge McDonald erred as a matter of law by considering the
officers’ subjective intent. According to the Court, the officers’ subjecti-ve intent to search the
premises “is not impermissible provided the officers had a reasonably objective basis for their

actual conduct.” What the Court of Appeals failed to consider was the impact of Jardines, which
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was not even mentioned in the opinion. Jardines concluded that “no one is impliedly invited to
enter the protected premises of the home in order to do nothing but conduct a search.” Id. at
1416 n.4. Here, the conduct was objectively unreasonable and the court’s finding that the
officers intended to search is amply supported in the evidence. Judge McDonald specifically
found the intention of the officers when they arrived was to search for drugs.” This Court should
affirm Judge McDonald’s ruling to suppress the evidence based upon the officers’ violation of

the Fourth Amendment by trespassing on the property in excess of the implied license to enter.

> The Court of Appeals additionally determined the evidence was in plain view. This ruling is
premature. The Court of Appeals acknowledged those issues were not reached by the circuit
court judge. In fact, the record before is inadequate to make a determination of whether exigent
circumstances existed or whether the items seized were in plain view. The motion to suppress
was based upon the officers’ illegal entry into the backyard of a residence in order to conduct a
search. The parties did not develop the record in order for these issues to be addressed. The
Court of Appeals’ decision to go beyond the scope of the issues raised on appeal and decided by
the circuit court judge exceed the court’s appellate authority.
18



IL. The police violated the South Carolina Constitution by entering a residential backyard

without a warrant and with intent to search based upon an uncorroborated anonymous tip lacking

reasonable suspicion.

During the motion to suppress, the only issue raised to and ruled upon by the trial judge was
the Fourth Amendment issue. When the state appealed, the only issue raised concerned the Fourth
Amendment. However, due to the ability of the “appellate court to affirm any ruling court may
affirm any ruling, order, decision or judgment upon any ground(s) appearing in the Record on
Appeal,” Petitioner asks this Court to affirm the trial judge’s ruling to suppress the evidence as thé
officer’s search violated the South Carolina Constitution. See Rule 220(c), SCACR.

South Carolina’s Constitution provides: “The right of the people to be secure in their
persons, houses, papers, and effects against unreasonable searches and seizures and unreasonable
invasions of privacy shall not be violated.” S.C. Const. Art. I, Section 10. “The South Carolina
Constitution, with an express right to privacy provision included in the article prohibiting
unreasonable searches and seizures, favors an interpretation offering a higher level of privacy

protection than the Fourth Amendment.” State v. Forrester, 343 S.C. 637, 645, 541 S.E.2d 837,

841 (2001). “[Tlhe federal Constitution sets the floor for individual rights while the state
constitution establishes the ceiling.” Id. at 647, 541 S.E.2d at 842. According to this Court,
“[tlhe focus in the state constitution is on whether the invasion of privacy is reasonable,

regardless of the person’s expectation of privacy” in the place searched. State v. Weaver, 374

S.C. 313, 322, 649 S.E.2d 479, 483 (2007). “By afticulating a specific prohibition against
‘unreasonable invasions of privacy,’ the people of South Carolina have indicated that searches
and seizures that do not offend the federal Constitution may still offend the South Carolina
Constitution.” Id. (citing Forrester, 343 S.C. at 644-45, 541 S.E.2d at 841).
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This Court recently decided a similar issue in State v. Counts, Op. No. 27546 (S.C. Sup.

Ct. filed July 8, 2015)(Shearouse Adv. Sh. No. 26 at 75). In reaching the conclusion, this Court
noted “[oJur state constitution’s provision protecting unreasonable invasions of privacy
necessarily requires some analysis of the privacy interests involved when a warrantless seizure is
made on private property.” Id. at 89. Explaining that “the privacy interests in one’s home are
the most sacrosanct,” this Court required “some threshold evidentiary basis for law enforcement
to approach a private residence.” Id. Thus, this Court required that “law enforcement must have
reasonable suspicion of illegal activity at a targeted residence prior to approaching the residence
. and knocking on the door.” Id.

Applying the rule to the facts presented, this Court found law enforcement had reasonable
suspicion of illegal activity prior to conducting the “knock and talk” at Counts’ residence. Id. at
90. The police “received two separate anonymous tips from citizens who alleged that Counts
was selling drugs. These tips also identified vehicles driven by Counts, his phone number, and
his use of multiple identities.” Id. The police had “confirmed that Counts had two false
identification cards on record and had prior drug convictions.” Id. According to this Court, the
specificity of the anonymous tips and the limited corroboration by law enforcemént of the tips
indicated “the officers were not randomly knocking on Counts’ door but had reasonable
suspicion to support their decision to approach Counts’ residence and conduct the ‘knock and
talk.”” Id.

In the instant matter, Petitioner challenges whether the officers were conducting a “knock
and talk.” As discussed supra, the subjective intent of the officers was to search. As such, the
officers were not conducting a “knock and talk.” Nevertheless, even if the officers were

conducting a “knock and talk,” the officers lacked reasonable suspicion to trespass on the
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property. The “reasonable suspicion” language from Counts invokes the standard enunciated by
the United States Supreme Court in Terry v. Ohio, 392 U.S. 1, 30 (1968), where the Court held
that in the absence of probable cause for arrest, a police officer may stop and briefly detain a
person for investigative purposes, so long as the officer has a reasonable suspicion supported by
articulable facts that criminal activity “may be afoot.”® “The term ‘reasonable suspicion’
requires a particularized and objective basis that would lead one to suspect another of criminal

activity.” State v. Woodruff, 344 S.C. 537, 546, 544 S.E.2d 290, 295 (Ct. App. 2001).

In this case, the police did not have reasonable suspicion supported by articulable facts
that criminal activity was afoot prior to trespassing on the property; therefore, this Court should
affirm the trial judge’s ruling to suppress the drug evidence found in Petitioner’s truck. The
anonymous tip was uncorroborated and unreliable because the tip was from an anonymous
source to an unknown person at BCSO. Thus, the tip was filtered through two layers of
anonymity. Obviously, the credibility and the reliability of the tipster were unknown and
unknowable. In fact, the credibility and reliability of the unknown officer at BCSO were
unknown and unknowable.” The tip was vague except to the extent it provided an address for the
location of the alleged drug activity. The tip did not provide names of individuals allegedly
involved. In fact, the tip did not disclose the number of individuals allegedly involved or the

races and genders of those allegedly involved. The tip did not disclose whether cars were

°In Reid v. Georgia, 448 U.S. 438, 440 (1980), the Court explained that before an officer can
stop and frisk a citizen, the officer must have “reasonable and articulable suspicion that the
person seized is engaged in criminal activity.”

7 Alabama v. White, 496 U.S. 325 (1990)(holding that in determining whether the informant’s tip
establishes sufficient probable cause, “the informant’s veracity, reliability, and the basis of
knowledge are highly relevant.”); see also State v. Green, 341 S.C. 214, 532 S.E.2d 896 (Ct. App.
2000)(providing that reasonable suspicion requires that tip be reliable in its assertion of illegality,

not just in its tendency to identify a determinate person).
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present and if so, any information about those cars. The tip did nor disclose the types of drugs
allegedly involved or the nature of the drug activity. Drug activity is a vague term and could
refer to drug manufacturing, such as growing, cultivating, and harvesting marijuana plants, and
creating methamphetamine from raw materials. Drug activity could refer to preparation of
prepared drugs for sale, such as individuals measuring and dividing co‘caine or crack for
individual sales. Drug activity could refer to a drug transaction between a buyer and a seller.

The police conducted no surveillance and did not attempt to make any controlled buys to
corroborate the tip that drug activity was occurring. The officers’ actions illustrated that they
were doing more than a simple investigation into a neighborhood complaint. This is evidenced

by the officers “suiting up” and using an entire time to trespass upon the property. See United

States v. Berry, 468 F. Supp. 2d 870, 880 (N.D. Tex. 2006)(noting that at least eight officers took
cover positions around the house and found that the officers had a planned effort to evade the
warrant requirement because such police action was “overkill” for a “knock and talk™).

Comparing the anonymous tip in this case with the anonymous tips in Counts illustrates
the point. In the instant matter, an unknown person told an unknown person at the police
department that drug activity was occurring at a particular residence. The unknown person at the
police department relayed the anonymous tip to the police on the street. The tip was devoid of
any specifics unlike the tips in Counts.

The police had received two anonymous complaints that Counts was drugs. The first tip
indicated Counts was selling marijuana and crack cocaine out of two specific residences. The
first “tipster provided Counts’ names and aliases, the location of the alleged drug deals, Counts’
girlfriend’s name, a vehicle license plate number for a white Chevy Malibu, the make and model

of the car used by Counts’ girlfriend, and Counts’ phone number.” State v. Counts, Op. No.
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27546 (S.C. Sup. Ct. filed July 8, 2015)(Shearouse Adv. Sh. No. 26 at 77). When two attempted
controlled buys were unsuccessful, the police discontinued their investigation until a second
anonymous tip arrived. Id.

The second tipster alleged Counts was selling drugs out of his residence, “provided
Counts’ name and phone number, the name and phone number of Counts’ girlfriend, and
identified Counts’ vehicle.” Id. This second tipster explained that Counts had obtained two false
forms of identification through a contact at the Department of Motor Vehicles. Id. Additionally,
the second tipster claimed Counts was selling drugs at a specific address and at his girlfriend’s
apartment. Finally, the tipster warned that Counts carried guns. Id.

The police reviewed Counts’ criminal record and learned he had two prior charges of
distribution. The police also confirmed he had two identification cards on record. Id. The
police then conducted surveillance on Counts’ residence and observed Counts driving into and
entering the residence. Id. Only then did the officers attempt a “knock and talk.” Id. This Court
held that in light of the specificity of the tips and the limited confirmation of the tips through the
investigation, “the officers were not randomly knocking on Counts’ door but had reasonable
suspicion to support their decision to approach Counts’ residence and conduct the ‘knock and
talk.”” Id. at 91. The anonymous tip in the instant case is a far cry from the tips in Counts.

Law enforcement lacked reasonable suspicion based on articulable facts to believe that
Petitioner was engaged in criminal activity to approach the residence to investigate the
anonymous tip. Therefore, law enforcement’s conduct violated Petitioner’s privacy pursuant to
the South Carolina Constitution. This Court should affirm the circuit court’s suppression of the

evidence based on this alternate sustaining ground in the record.
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CONCLUSION

Petitioner respectfully requests this Court affirm the ruling by the Circuit Court to suppress

the evidence seized during the illegal search.

This 24th day of July, 2015
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