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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Derrick A. Young, #273562, Docket No. 13-ALJ-04-0809-AP
: Grievance No. PCI 1018-13
Appellant,
VS. ORDER

South Carolina Department of Corrections,

Respondent.

to the Notice of Appeal filed by Appellant (Inmate) above nameg, who is incarcerated with the South
Carolina Department of Corrections (SCDC or Department).

Inmate appeals the decision of SCDC in his Step 2 Grievance in which his conviction for
Threatemng to Inflict Harm on an Employee and/or Members of the Public (809) SCDC Policy OP-
22:14, Inmate Disciplinary System, was affirmed, which resulted in a loss of 48 days good time
credit. Inmate appeals on the grounds that there were due process violations because: 1) Counsel
Substitute failed to obtain documentary evidence for the hearing; 2) Appellant alleges he was denied
the opportunity to make a statement at the hearing; and 3) Appellant argues that his Counsel
Substitute failed to properly cross-examine witnesses.

STANDARD OF REVIEW

The Court's jurisdiction to hear this matter is derived from the decision of the South Carolina

Supreme Court in Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000). The Court's appellate

Jurisdiction in inmate appeals is limited to state created liberty interests typically involving: (1) cases

in which an inmate contends that prison officials have erroneously calcuiated his sentence, sentence-
related credits, or custody status; and (2) cases in which an inmate has received punishment in a
major disciplinary hearing as a result of a serious rule violation. I[d. When reviewing the
Department's decisions in inmate grievance matters, the Court sits in an appellate capacity. Id. at 756.
Consequently, the review in these cases is limited to the record presented.
- LAW/ANALYSIS

Since a state created liberty interest is involved, it is necessary to determine if Inmate

received the process he was due. It is well settled that SCDC must meet certain minimum

constitutional requirements for procedural due process in matters where an inmate is disciplined for
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serious misconduct. Al-Shabazz, 527 S.E.2d at 750. However, these fequirements must be balanced
against the need to maintain an orderly and safe prison environment. Id. To that end, the Supreme
Court has enunciated the following five requirements which, if established, will ensure procedural
due process in inmate disciplinary matters:

(1) that advance written notice of the charge be given to the inmate at least twenty-
four hours before the hearing; (2) that factfinders must prepare a written statement of
the evidence relied on and reasons for the disciplinary action; (3) that inmate should
be allowed to call witnesses and present documentary evidence; (4) that counsel
substitute...should be allowed to help illiterate inmates or in complex cases an inmate
cannot handle alone; and (5) that the persons hearing the matter, who may be prison
officials or employees, must be impartial.

Al-Shabazz, 527 S.E.2d at 751, citing Wolff v. McDonnell, 418 U.S. 539, 563-72, 94 S.Ct. 2963,
2978-82 (1974).

In this case, Appellant was served with notice of the charge on April 12, 2013 and the
hearing was held on April 16, 2013. The Disciplinary Hearing Officer relied upon the Offense
Report written by Lieutenant Robertson, the supporting report of Officer Morgan, the testimony
given by the Appellant at the hearing, and the testimony of counsel substitute in reaching his

decision. Appellant was represented by counsel substitute. Counsel substitute testified that he

initiated contact with each of Inmate’s witnesses. One correction officer told counsel substitute that

she had nothing to contribute to Appellant’s hearing. Counsel substitute also questioned another
inmate, who stated that he did not want to be involved in Appellant’s disciplinary matter. There is
nothing in the record to suggest that the Hearing Officer was otherwise than neutral or detached.

Thus, Inmate’s due process rights were protected by the process utilized by the Department in this

-case.

Appellant also contends Counsel Substitute failed to obtain Officer Morgan’s supplemental
report, therefore violating Appellant’s due process rights. However, in Appellant’s Step 1 Grievance
he merely mentions the supplemental report. There is no evidence in the record that Appellant asked
Counsel Substitute to obtain, or that Counsel Substitute failed to obtain, the supplemental report prior
to his disciplinary hearing. Therefore, this argument has no merit.

Next Appellant contends that he was not allowed to make a statement at his disciplinary
hearing. A review of the hearing transcript demonstrates that Appellant did in fact testify. He told
the Hearing Officer that the correctional officers fabricated the entire incident. Appellant also stated
that he “never said anything threatening...of a threatening nature.” The Appellant was afforded the

minimal due process as required by Wolff. For that reason, I find this argument is also without merit.
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Finally, Appellant alleges that Counsel Substitute failed to properly cross-examine witnesses.
Notably, in Wolff, supra, the U.S. Supreme Court did not require that an inmate must be provided a
counsel substitute. Rather, the Court held that: “Where an illiterate inmate is involved, however, or
whether the complexity of the issue makes it unlikely that the inmate will be able to collect and
present thé evidence necessary for an adequate comprehension of the case, he should be free to seek
the aid of a fellow inmate, or if that is forbidden, to have adequate substitute aid in the form of help
from the staff or from a sufficiently competent inmate designated by the staff.” Wolff, 94 S.Ct. at
2982. Here, Appellant did not allege or establish that he was illiterate or that this case was of
sufficient complexity to necessitate assistance in presenting his case. Therefore, the Department was
not constitutionally required to afford counsel substitute to assist the Appellant in his defense.
Appellant provided his counsel substitute a list of questions to ask of any witnesses called.
Furthermore, the record reflects that counsel substitute attempted to contact all the witnesses and
found that Officer Greco stated she had nothing relevant to add to the case and inmate Roosevelt
Bryant stated that he did not wish to become involved in Appellant’s disciplinary matter. I find the
Department complied with the minimal due process required by Wolff, and Appellant is entitled to
no more.

Where an inmate has received the minimal due process required in an inmate disciplinary
matter, no further inquiry is needed and the decision of the hearing officer should be affirmed unless
the decision is arbitrary, capriéious or based on personal bias or prejudice, none of which is evident
in the record before me now. In the case at hand, the Court will not substitute its judgment for that of
the agency because there is substantial evidence to support the conviction which is clearly not
arbitrary, capricious, or affected by any personal bias or prejudice.

THEREFORE, IT IS ORDERED that the decision appealed from is AFFIRMED.

AND IT IS SO ORDERED. -
//wa,g/ff’ (LA ,/',4'{9/'/"*4*\,,
Deborah Brooks Durden, Judge
S.C. Administrative Law Court
December 3, 2014

Columbia, South Carolina
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RESPONSIBLE OFFICIAL'S DECISION AND REASON: '

The documentation provided indicates that the evidence presented was sufficient to support the conviction of Threatening to Inflict Harm on an
Employee and/or Members of the Public (8.09) on April 16, 2013, under SCDC Policy OP-22. 14, Inmate Disciplinary System, dated July I,

2012, and the sanction(s) imposed, which included the loss of -48- days accrued good time, were appropriate for the rules violation(s). There
was no reason found to warrant a reversal of the Disciplinary Hearing Officer’s decision. A review of your appeal revealed that you received

forty-eight (48) hour notice prior to the hearing, you were afforded due process rights, as required, and the offense was classified and heard in a
timely manner.

Therefore, your grievance is denied.

You may appeal this decision under the Administrative Procedures Act to the Administrative Law Court. In order to appeal, you must fill out
the attached Notice of Appeal Form and submit it as instructed on the form within 30 days of receipt.
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Signature Date

The decision rendered by the responsible official exhausts the appeal process of the Inmate Grievanée Pro--
cedure. | hereby acknowledge receipt of the official’s response and understand this is the Agency’s final
response to this matter. ‘
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Charging Officer/Employee: _J. ‘206 e(lts Q\) Titles _ ¢ T
INMATFE. NOTIFICATION: YOU WILL APPEAR BEFORE A HEARING OFFICER 24 HOURS OR MORE AFTER YOUR RECEIPT OF
THIS NOTICE. YOU HAVE THE RIGHT TO SUBMIT A WRITTEN STATEMENT AND MAKE A VERBAL STATEMENT.

— :
INMATE. WAIVERS: c o _ : Q2.
31 GIVE UP MY RIGHT TO 24-HOUR NOTICE AND AUTHORIZE THE HEARING OFFICER TO PROCEED WITH THE HEARING
p E(j {01 b0 NOT WANT TO RE PRESENT AT MY HEARING O3 1 WAIVE MY RIGHT TO A HEARING
Fe + E0CACEE | ) po WANT MY ACCUSER PRESENT AT THE HEARING' SMU/SEGREGATION ONLY
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EXCLUDED FROM ANY PART OF THE EVIDENCE STAGE; IF ANY (3) WITNESSES, (4) DOCUMENTATION, OR (4) EVIDENCE WAS EXCLUDED
FROM THE HEARING; OR (6) IF INMATE WAS DENIED CONFRONTATION QUESTIONING AND/OR CROSS EXAMINATION OF A WITNESS AT
THE HFARING R ’
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Derrick Antron Young, # 273 56/2, ) Dockef No.: 13-ALJ-04-0809-AP
Appellant, " ; RESPONDENT’S BRIEF
. ‘ ._ ; Honorable Deborah Brooks Durden
South Carolina Department of Corrections,’ ;
| Respondent. ;
' )
STATEMENT OF THE CASE

This matter is before the Administrative Law Court (“ALC”) pursuant to the
appeal of Derrick Antron' Young .(“appellant”), an inmate incarcerated with the South
Carolina Department of Corrections (“SCDC”). Appéllant filed a Stép One Grievance on
April 20, 2013, challenging his discii)linary conviction for Threateniﬁg to Inflict Harm on
an Employee and/or member of the Public, 809, under SCDC Policy OP-22.14, Inmate
Disciplinary System. This gn'evaﬂce was investigated and denied. Appellant filed a Step
Two Grievance on May 18, 2013. This grievance was also investigated and denied.
Appellant now appeais, claiming his\ disciplinary conviction is the result of due process
violations. For the reasons that follow, SCDC respectfully requests the disciplinary

conviction be upheld.

STANDARD OF REVIEW
The ALC’s jurisdiction to hear this matter is derived entirely from the decision of

the South Carolina Supreme Court in Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742

(2000). Subsequently, the Supreme Court clarified the ALC’s appellate jurisdiction over

inmate appeals in Sullivan v. SCDC, 355 S.C. 437, 586 S.E.2d 124 (2003). In affirming,

leo. -12-




as modified, the ALC’s en banc decision of McNeil v. SCDC, 02-ALJ-04-00336-AP

'(September 5,2001), the Supreme Court held the ALC’s jurisdiction was limited to cases

in which inmates contend prison officials have erroneously calculated their sentences,
sentence-related credits, or custody stamé; cases in which SCDC has taken inmates’ state-
created liberty interest as punishment in major disciplinary hearings; or cases in which

inmates’ confinement implicates a state-created liberty interest.! See Sullivan at 443, 586

S.E.2d at 127.
A reviewing court will not disturb findings of an administrative agency if those
findings are supported by substantial evidence on record as a whole. Pearson v. JPS ‘

Converter & Industry Corp., 327 S.C. 393, 489 S.E.2d 219 (Ct. App. 1997). “Substantial

evidence” is evidence which, considering the record as a whole, would allow a
reasonable mind to reach the same conclusion that administrative agency reached.

Hendley v. S.C. State Budget & Control Bd., 325 S.C. 413, 481 S.E.2d 159 (Ct. App.

1996). The possibility of drawing two inconsistent conclusions from the evidence does

not prevent an Administrative Agency’s finding from being supported by substantial

evidence. Grant v. S.C. Coastal Council, 319 S.C. 348, 461 S.E.2d 388 (1995).

Administrative agencies are afforded wide latitude in making decisions, as shown in the

deferential standard of appellate review. Heater of Seabrook, Inc. v. Public Service

Commission of S.C., 332 S.C. 20, 503 S.E.2d 739 (1998).

! As the Court notes, such an interest “will generally be limited to freedom from restraint
which...imposes atypical or significant hardship on the inmate in relation to the ordinary
incidents of prison life.” Sullivan, at 128 n.5 (citing Sandin v. Conner, 515 U.S. 472, 484
(1995)). This analysis had previously been applied by the ALC in determining whether
an inmate’s custody status implicated the inmate’s due process rights.
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ARGUMENT

I APPELLANT WAS AFFORDED DUE PROCESS

& Prison disciplinary cases are not criminal trials in federal or state courts; they are
3 administrative hearings in an institutional setting. Theréfore, Due Process in prison
Y4 disciplinary hearings is substantially less than in a trial before a court. Due Process, as

5 the Supreme Court has noted in Wolff v McDonnell, 418 U.S. 539, 566, 94 S.Ct. 2963,

6°2978-2982 (1974), requires the following in prison disciplinary cases:

7 @/ ‘notice of charges,

b3 b) disclosure of evidence against defendant (may be limited);

9 ¢) opportunity to be heard; 4

10 d) no right to confront and cross-examine adverse witnesses;

i €) neutral and detached hearing body;

1 f) aid of counsel substitute or other substitute aid where inmate is

13 illiterate or complex case (not attorney); '

14 g/ wntten statement by the fact-finder as to the evidence relied upon.
#Yea wrrnw?m,,ﬁvo

1] These requirements were coméhed with in this appeal. The Disciplinary Report

It and. Hearing Record shows Appellant had notice of the charges (Threatening to Inflict
17 Harm on an Employée and/or member of the Public), disclosure of evidence
I% (Disciplinary Offense Report was read), opportunity to be heard (hearing on April 16,
19 2013), a neutral and detached hearing body (hearing officer), and a written,statemenf of
a0 findings (Major Disciplinary Report and Hearing Record).
&l There was ample evidehtiary support for the disciplinary conviction. Lieutenant
A4 Robertson reported that when he arrived at the Special Management Unit II, he observed
23 Appellant standing in the lobby while the other kitchen worker was working. Lieutenant
al1 Robertson gave Appellant é directive to silt down on the bench until he couid be escorted
d3 off the unit. Appellant became aggressive and did not comply. Due to his behévior,
b Appellant was cuffed. Appellant subsequently lunged at Lieutenant Robertson in such a

27 threatening manner that he had to be placed on the ground until Second Responders could

3., -2 0-




| come and assist. Officer Morgan was also present during the incident, and he reported
Q.fhat Appellant both verbally and physically threatened Lieutenant Robertson. It was
3 Officer 4Morgan that éuffed Appellant and subsequentJIy placed him on the ground.
Y4 During the hearing, the hearing ofﬁqer read the definition of the charge which includes
5 communications, verbal or written by an inmate td an individual that he or she intends to
6 injure that person or c'ommit a violent or unlawful act dangerous to human life. After
7 hearing all of the evidence presented, the disciplinary hearing officer found Appellant
€ was guilty based on Lieutenant Robertson’s .and Officer Morgan’s reports.  See

9 Superintendent, Massachusetts Correctional Institution, Walpole v. Hill, 472 U.S. 445,

10455-56 (1985) (“The relevant question is whether there is any evidence in the record that
I could support the conclusion reached by the disciplinary board.”)?
1 Therefore, because the disciplinary hearing complied with due process

13 requirements, SCDC respectfully requests its final agency decision be upheld.

14 RESPONDENT’S FINAL AGENCY DECISION IS SUPPORTED
(B BY SUBSTANTIAL EVIDENCE
6 The record conclusively establishes that the “substantial evidence on the whole

- 17 record” supports SCDC’s final agency decision. The hearing officer found Appellant
1% guilty based on the evidence. Appellant cannot show that the decision of SCDC was

19 clearly erroneous, or arbitrary or capricious, or an abuse of discretion, in view of the

~d.0 substantial evidence on the whole record. See Porter v. Public Service Comm’n, 333

21 S.C. 12, 507 S.E. 2d 328 (1998).

2 In Hill, the Court further elaborated, “The fundamental fairness guaranteed by the Due
Process Clause does not require courts to set aside decisions of prison administrators that
have some basis in fact. Revocation of good time credits is not comparable to a criminal
conviction, and neither the amount of evidence necessary to support such a conviction,
nor any other standard greater than some evidence applies in this context.” Id. (citations -

omitted).
4 . vy - Q‘ ' =




CONCLUSION

| Based on the foregoing reasons and legal authorities, SCDC respectfully requests

& that the final agency decision be affirmed and this matter be dismissed with prejudice.

~

SHANIKA JOHNSON

Staff Attorney

SOUTH CAROLINA DEPARTMENT
OF CORRECTIONS

BY: \ZWW\ N

Post Office 21787
4444 Broad River Road

Columbia, South Carolina 29221
(803) 896-1943

‘May 13, 2014
Columbia, SC
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t disciplinary detention, and there could be further loss of good time in the case. Do you

2 understand this?
3 I/'M: Um hm.
4 DHO: To the offense of 809-Threatening to Inflict Harm on or Assaulting an Employee or
5 Members of the Public, how do you plead?
b I/M: Not guilty.
7T DHO: This is your opportunity to tell us why you feel you’re not guilty.
% I/M:  Um, the truth of the matter is, they fabricated the Incident Repoft. I never...I never
9 actually threaten him. You can see through Lieutenant Robertson. 1 never...l...he fabricated
10 the Incident Report to bégin with, but I never said anything threatening...of a ‘threatening
1] ﬁature.
1A DHO: Counsel, do you have anything on behalf of the accused?
13 I/M:  Uh, Iain’t...I ain’t finished, Turner. -
I DHO: Well sir, that’s the only thing that’s relevant here. Whether or not you threatened him
|5 or not and you have claimed that you did not threaten him.
16 I/M: Inever réceived a...a 19-67 S...SMU PHD Form.
17 DHO: That’s not an issue for me, sir. That may be a grievable issue, but that’s a separaie
13 issue-all together. It doesn’t effect what I do in this hearing one way or the other.
19/M:  1...Ialso...what about.. .what about my witnesses?
A0DHO: Ihaveno witness for you, sir. You’ve got a Counsel Substitute rep...representing
al you. That’s why I weﬁt to him. |

dA/M:  Did you get in contact with the witness? What's. ..
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b C/S:  Once you go...you gonna let me f...start? Um, I did talk with Officer Greco. Um,

J she said she didn’t have anything relevant(to' the case. 1did not get in contact with Officer

3 Morgan. Idid talk with the, um, Inmate Roosevelt Bryant. Um, he answergd no to your

" § questions. He...he said he didn’t want to get invol\{ed in the incident and all he saw was you

§ being escorted out in handcuffs.

6 I/M:  Uh, how éome I never received a...a copy of Officer Morgan report. I never ;eceived
7 a copy of that.

£ DHO: Do you have anything else, Counsel?

9 C/S:  No sir.

[0 DHO: With that understanding, the information that will be used to support the charge

I against you is: the Incident Report, previously read into the record; uh, the Supporting Repbrt
12 of Officer Morgan. Uh, I have provided you the opportunity to make a statement, present

|3 evidence, call witnesses on your behalf and I am prepared now to recess this hearing and

|4 arrive at a decision. If you’ll step acrossed, I’ll be with you shortly. Restate your name and
I5 SCDC Number, please.

l6UM:  Derrick Young, 273562.

|'.7 DHO: Inmate Young, I have found you guilty of the offense that was brought against you
|% today. The information that was used to arrive at this decision is: the Incident Report,

{9 previously read infd the record; the Supporting Report of C/O Morgan. Sanctions that have
20 been imposed: 180 days disciplinary detention; 360 days canteen; 360 days telephone; 360
A} days visitation; 48 days loss of good time. You do have the right to appeal the sanctions
2 J portion of the c}_)arge and the determination of guilt. The manner in which you do so, is you

23 file an SCDC Form 10-5. Thatisa Step 1 Grievance Form with the Grievance Coordinator. -

LN 3
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Sout CAROLINA DEPARTMENT OF CORRECTIONS
DrvisioN OF CLASSIFICATION AND INMATE RECORD

PRE-HEARING DETENTION PLACEMENT/EXTENSION

PHD EXTENSION

Inmate Name - 7 SCDC #

Date: / /

?

Reason for Extension:

Length of Extension: (up to 10 days only)

Requesting Official::

Approved/Disapproved: - Date: /__/

NOTICE OF PLACEMENT IN PHD .
o , J735 0K .
Inmate Name: /}/ UA 2 rw DNerrick SCDC#: -f-i::}.&;h Custodys J7

Reason for Placement in PHD: (JCurrent Escape Risk  [JMaintain the Integrity of an Investigaﬁon '
(JProtective Concerns /m;fmnate is a threat to the physical safety of other inmates or staff

O Inmate’s presence in the pbpulation would create a threat to the safety, security, and/or order of
the institution i

S/ - ZA i Date _J /< [/ 3 Time: /4 d 4 AMPM

Warden, Associate Warden, Major,gCgﬁain, )

Icertify that I was given a copy of this notice within 72 hours of my placement in PHD. Ialsoccrﬁfidmﬂxiamﬁaa is clear and readable
and that I will appear before the Institutional Classification Committee within seven (7) calendar days of my placement in PHD.
-5 ‘ J

Inmate/Witness Signature: . -/ /. Date * /<& [/4 "Timé: 42/ AM/P_M

Serving Officer o -
Witness Signature: _”2' . R - Date - / el Time: | | . AM/PI@M

SCDC 19-67 (Rev., August 1999),  White: Institutional Record .
: . Canary: Central Record —q L.l;'
Pk - Inmate :
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