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I. IT WAS ERROR FOR THE CIRCUIT JUDGE TO
AFFIRM THE MAGISTRATE'S DENIAL OF
APPELLANT’S MOTION FOR A DIRECTED VERDICT
AND JUDGMENT NOTWITHSTANDING THE VERDICT
WHERE ALL THE EVIDENCE INCLUDING RESPONDENT'S
CLEAR AND DISTINCTIVE ADMISSIONS CLEARLY
MANDATED A FINDING OF NEGLIGENCE ON THE
PART OF RESPONDENT AS A MATTER OF LAW

Conclusion.
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STATEMENT OF_ I1SSUES ON APPEAL

I. WHETHER THE CIRCUIT COURT JUDGE ERRED IN AFFIRMING
THE TRIAL MAGISTRATE'S DENIAL OF APPELLANT'S
MOTION FOR DIRECTED VERDICT WHEN THE EVIDENCE
CLEARLY MANDATED A FINDING OF NEGLIGENCE AS A
MATTER OF LAW ON THE PART OF THE RESPONDENT.

iii. -
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STATEMENT OF THE CASE

Ashlie Outing brought this action for negligence and damages

&

in regard to an automobile accident against the Defendant

‘Velmetria Chante Weeks on May 4, 2006. The Defendant Weeks

answered interposing a general denial and an affirmative
comparétive negligence defense. A trial was held on July 20,
2011 befofe.the Honorable Mackie D. Hayes,'Magistrate for Marion
County Summary Court.

At the close of the evidence, Appellant moved for a directed
verdict on-the issue of Defendant’s negligence. This Motion was
denied. The jury returned a verdict for the Defendant on July
20, 2011. At that time, the Plaintiff made a motion for judgment
notwithstanding the verdict or in the alternative a new trial
which motion was denied.

Appellant served her notice of appeal to the Circuit Court
on August 18, 2011. A hearing was held before the Hoﬁorable D.
Craig Bréwn, Circuit Court Judge sitting as'an Appellate Court

from the decision of the Magistrate’s Court on April 22, 2013.

STATEMENT OF THE FACTS

Oon January 30, 2006, a vehicle driven by Respondent,

Velmetria Chante Weeks, rear ended a vehicle driven by the
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Appellant'Ashlie Oouting. " At the time of the collision, Outing’s

car was slowing down when it was struck in the rear by the

Respondent’s -vehicle.

ARGUMENTS

I. IT WAS ERROR FOR THE CIRCUIT COURT JUDGE TO AFFIRM THE
MAGISTRATE’S COURT DENIAL OF APPELLANT’S MOTION FOR A
DIRECTED VERDICT AND JUDGMENT NOTWITHSTANDING THE VERDICT
WHERE ALL THE EVIDENCE CLEARLY MANDATED A FINDING OF
NEGLIGENCE AS A MATTER OF LAW ON THE PART OF THE RESPONDENT .

When ‘reviewing the denial of a motion for directed verdict,
a Court must apply the same standard as the trial court and view
the evidence and all reasonable inferences in the light most

favorable to the nonmoving party. Pond Palace Partners, Inc., V.

Poole, 351 S.C. 1, 15, 567 S.E.2d 881, 888 (Ct. App. 2002) . “In

deciding whether to grant or deny a directed verdict motion, the

trial court is concerned only with the existence or non-existence

of evidénce.” Sims v. Giles, 343 S.C. 708, 714, 541 S.E.2d 857,

861 (Ct. App. 2001). However, the trial court can beé reversed by

an appellate court when no evidence supports the ruling below.

Law v. S.C. Dep't of Corr., 369 S.C. 424, 434-5, 629 S.E.2d 642,

648 (2006) .

The only reasonable inference that could be drawn from the

evidence presented at trial was that Defendant breached her duty

to the Plaintiff as a matter of law and the Circuit Court's

affirmation of the Magistrate Court’s denial of Plaintiff's

P6
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motion for a directed verdict constitutes reversible error. All
of the evidence byesented’in>this case pointed unQuestionably to
Respondent’s negligence and she did not present any évidence.to
support the denial asserted in her pleédings. In fact,
Respondent specifically admitted as stated in the Magistrate’s
Return'thét she was negligent in the present (sic) of the Court.
The Magistrate’s.Return further stated “therefore the motion for
a directed verdict dn the issue of negligence was denied.” These
statements contained in the Return ére ob&iously contradictory on
ﬁheir face as the admission of negligence'by the Defendant would
be the most obvious gréunds for granting a directed verdict on
the issue of negligence.

Viewing the evidence and reasonable inferences in the light
most favorable to the Defendant on the motion for directed
verdict as to Defendant’s breéch of duty in this éase, the only
réasonable conclusion that can be reached is that the Defendant
did in fact breach said duty. Consequently, the Circuit Court’s
affirmation of the Magistrate’s Court’s denial of a directed
verdict and judgment notwithstanding the verdict and_allowing the

issue to go to the jury was erroneous as a matter of law and

constitutes reversible error.

All motorists have a duty to keep a reasonable lookout to

avoid hazards when on the highway. Thomasko v. Poole, 349 S.C.

7, 12, §61 S.E.2d 597, 599 (2002). A person who fails to see
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what a person of ordihary care and prudence would have seen is
guilty of negligence. .;g;_ Where the evidence shows concluéively
that Respondent failed to exercise care commensurate with the
conditions of travel, the issue of liabiiity is a matter of law
and the jury should be directed to consider only the issue of

damages. See Lufkin v. Kyle, 275 S.C. 90, 267 S.E.2d 533 (1980) .

Based on the statement contained in Magistrate’s Return that the

Defendant admitted negligence in the presence of the Court, such

failure indisputably took place here. AL no point did Defendant

offer any evidence tending to prove that she did not breach her
duty tb keep a reasonable lookout while on the highway and, in
fact, specificaily admitted such a breach.

In elevating would had been a-given throughout the trial
i.e., Defendant’s negligence, to the level of a prerequisite to a
verdict in favor of the Plainéiff, the Magistrate’s Court’é'
decisioh to deny Plaintiff>s motion for directed verdict and
resultant jury charge on the issue of ﬁegligence created thev
inescapable likelihood that the jury would place an inappfopriate
and inordinate amount of importance on proof of negligence
without reaching the issues of proximate cause and damages, the
evidence of which overwhelmingly and uncontrovertedly militated
in favor of a verdict for Plaintiff. A jury charge éonsisting

of irrelevant and inapplicable principles may confuse the jury

and constitutes reversible error where the jury’s confusion

P8
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Fettler v. Gentner, 396 S.C.

affects the outcome of the trial.”

461, 722 S.E.2d 26 (SC App. 2012) quoting Berberich v. Jack, 392

S.Cc. 278, 285, 709 S.E.2d 607, 611 (2011) (quoting Cole v. Raut,

378 §.C. 398, 404, 663 S.E.2d 30, 33 (2008)). Thus, the Circuit
Court’s decision to affirm the Magistrate’s Court’s denial of a
directed verdict on the issue of negligence had the effect of

violating and corrupted the whole process and was reversible

error. See Lufkin. Id4.
The Circuit Court’s Order states:

“Upon hearing the appeal the Appellate Court
shall give judgment according to the justice

of the case, without regard to technical errors
and defects which do not affect the merits.

In giving judgment the Court may affirm or
réverse the judgment of the Court below, in whole
or'in_part, as to any or all the parties and for

errors of law or fact.”

Therefore, it appears that the Circuit Court decided the appeal

on the basis that the Magistrate’s rulings were mere technical
errors and defects - a finding which is patently misplaced in

that negligence is the defining threshold issue in a case such as

the one at hand.

CONCLUSION
Appellant respectfully requests that this Court reverse the

judghent of the Circuit Court affirming the Magistrate Court and
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remand this matter for a new trial on the issue of damages.

Januaxry 10,

2014

Respectfully submitted,

ujM/LQ/Z%éé,o QW

Everett Hope Gard

Holler, Garner, Corbett, Ormond,
Plante & Dunn o

P.O. Box 11006

Columbia, SC 29211

(803) 765-2968

Attorney for Appellant
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REPLY TO ARGUMENTS

The Circuit Court improperly affirmed the Trial Magistrate's

I.
denial of Appellant’s Motion for a Directed Verdict on the
issue of negligence. : :
Respondent in her Initial Brief posits “facts” that are not
in the record. It certainly appears that Respondent is reciting

“facts” as she wants them to be not as they are.
The Respondent correctly cites the Section 18-7-170 of the

Code of Laws of South Carolina (1976, as amended) .- as being

applicable to appeals such as the one herein. Again, the failure -

to direct a verdict on the issue of negligence is hardly a

technical error which does not affect the merits. It is most

assuredly the threshold issue in a case such as the one at hand.

Respondent further states - citing Hadfield v. Gilchrist,
343 S.C. 88, 538, S.E.2d 268 (Ct. App. 2000) - that “the Court of

Appeals will presume that an affirmance by a Circuit Court of a

Magistrate’s judgment was made upon the merits where the

testimony is sufficient to sustain the judgment of the Magistrate

and there are no facts that show the affirmance was influenced by

an error of law. “Hadfield” further states unless the Court of

Appeals finds an error of law, it will affirm the judge’s holding

if there are any facts supporting his decision.”

P15
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The only factual record in this case is the Magistrate’s Return

which succinctly states that Defendant admitted that she was

negligent in the present (sic) of the Court therefore the Motion

for Directed Verdict on the issue of negligence was denied.

Thus, there is no testimony in the record upon which a

determination of sufficiency or insufficiency of the evidence can

be based and no way to satisfy the criteria elucidated in

stanford v. Cudd, 93 g.C. 367, 76 S.E. 986‘(1913). The

contradictory nature of the statement in the return is

illustrative of the absence of facts to support the Judge’s.

decision. The Magistrate’s Return shows pointedly that his

denial of the directed verdict was based on improper legal

reasoning thus constituting an error of law.

The Circuit Court can not abdicate its responsibility to

meaningfully consider an appeal because the Magistrate’s Return

provides no insight into the proceedings in the inferioxr Court.

Appellant should not and can not be punished and denieéd a

meaningful review by the Appellaté Court under these

circumstances.

CONCLUSTION

Appellant respectfully requests that this Court reverse the

judgment of the Circuit Court and Magistrate’s Court and remand

P16
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this matter for a new trial on the igsue

Columbia, South Carolina

January 10,

2014

of -damages.

Respectfully Submitted,

Everett Hope Garne
Holler, Garner, Cgrbett, Ormond,

Plante & Dunn

P.O. Box 11006
Columbia, SC 29211
(803) 765-2968
Attorney for Appellant
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STATEMENT OF THE FACTS

The incident giving rise to the underlying litigation involves an automobile accidenf
which occurred on January 30, 2006 on Highway 76 in Marion, South Carolina. (See Plaintiff’s
Compléinﬁ. The Appellant was operating a fou?-door Ford sedan in a westerly direction and the
Respondent was operating a four-door Ford sedan directly behind the Appellant. (See Accident
Report). .The Respondent was in the process of slowing down due to "stop and go" traffic and
impacted the rear of the vehicle operated by the Appellant. The Appella'nt alleged bodily injuries
" as a result of the incident and filed the underlying action in the Magistrate's Court in Marion
County on or about May 4, 2006. (See Plaintiff’s Complaint).

STATEMENT OF THE CASE

The Appellant asserted a cause of action against the Respondent for injuries sustained as
a result of the Respondent's alleged negligence. (See Plaintiff’s Complaint). The case was
ultimately called to trial on July 20, 2011 in front of a six panel jury presided over by Magistrate
Jackie Hayes. |

The Appellant presented medical bills of approximately $1,100.00 which she alleged
were related to the accident in issue. On cross-examination, the Appellant confirmed that there
were no repairs necessary to the vehicle in which she was operating following the incident. The
Appellant further confirmed that she declined the need for EMS or treatment at the emergeﬁcy
room following the incident. The Appellant and Respondent both drove away from the scene of

the incident and went to Francis Marion University where they were both enrolled in class at the

time of this incident.

P22



Photographs of the vehicles involved in the incident were admitted into evidence for the

jury to factor into their deliberation.

The Respondent's primary argument at trial was that the incident in issue was not the

proximate cause of the Plaintiff's alleged injuries and/or the alleged injuries were not reasonable

based upon the minor incident. The Respondent further argued that an injured party is only
entitled to recover such sums that are both and reasonable and necessary from the accident. The
Respondent relied upon Black v. Hodge, 306 S.C. 196, 410 S.E.2d 595 (Ct. App. 1991) in the
defense of the case. The Magistrate Court charged the jury on the inherent probability of the
testimony and the credibility of the witnesses and their interests in the result of the litigation per
the Black v. Hodge case.

After deliberation, the jury returned a verdict for the Respondent.

Following the trial, the Appellant filed a Notice of Appeal with the Circuit Court which
was heard on April 22, 2013 by the- Honorable D. Craig Brown. (See Notice of Appeal). After
hearing oral argument from both parties, the Circuit Court affirmed the Magistrate's Court by
Order dated May 16, 2013. (See Order of Circuit C’ourt). This appeal follows.

ARGUMENT

The standard of review to be applied by a Circuit Court in an Appeal of a Magistrate's
judgment is set forth in § 18-7-170 of the Code of Laws of South Carolina (1976, as amended)
which provides as follows: | |

Upon hearing fhe appeal the Appellant Court shall give judgment
according to the justice of the case, without regard to technical errors
and defects which do not affect the merits. In giving judgment the

Court may affirm or reverse the judgment of the Court below, in whole
or in part, as to any or all the parties and for errors of law or fact.

P23



The aforementioned statute confers authority upon the Circuit court to reverse a
Magistrate's finding of fact when exercising appellant jurisdiction in an appeal from a
Magistrate's judgment. Hadfield v. Gilchrist, 343 S.C. 88, 538, S.E.2d 268 (Ct. App. 2000)
(citing Burns v. Wannamaker, 281 S.C. 352, 315 S.E.2d 179 (Ct. App. 1984)).

The standard of review for the Court of Appeals is noted to be more limited than that of
the Circuit Court as referenced in the Hadfield opinion:

The Court of Appeals will presume that an affirmance by a Circuit
Court of a Magistrate's judgment was made upon the merits where the
testimony is sufficient to sustain the judgment of the Magistrate and
there are no facts that show the affirmance was influenced by an error of
law. Id.

It has been held that where the testimony is sufficient to sustain a judgment of the
Magistrate's Court, and it is affirmed on appeal to the Circuit Court, this Court will assume the
Circuit Court affirmed the judgment on the merits, in the absence of facts showing the
.affirmance was controlled or affected by errors of law. Stanford v. Cudd, 93 S.C. 367, 76 S.E.
986 (1913).

In the matter at hand, the Circuit Court affirmed the jury's finding and the Magistrate's
judgment in light of the fact that the tesfimony was sufficient to sustéin the judgment. In a
ﬁegligence case, the party asserting the cause of action must prove that there was a duty, 1b.reach,
causation and injury to sustain a verdict. While the Respbndent admitted "simple negligence" in
regards to the actual circumstance surrounding the incident in issue, the Respondent hotly
contested the proximate cause and alleged injuries of the Appellant. The Respondent relied upon

well settled case law which was charged to the jury and arguments that the lack of physical

damage to the Appellant's vehicle, her declining EMS and medical treatment immediately

P24



following the incident along with the fact that the Appellant was able to drive away from the
accident scene was supporting evidence that the' Appellant did not sustain an injury to sustain an
award of damages

It is clear that the Circuit Court affirmed. the Magistrate's judgment on sound and
meritorious ground in making its ruling. As this Court has stated in numerous cases, it will
presume an affirmance by a Circuit Court of a Magistrate's judgment was made upon the merits
where the testimony is sufficient to sustain the judgment of the Magistrate. In the situation at
hand, there is no evidence or facts to suggest that the ruling by the Circuit Court for the decision
by the jury should be overturned.

CONCLUSION

The Respondent respectfully requests that this Court affirm the Order of the Circuit

Court.

~DAVID BANNER :
Aiken, Bridges, Elliott, Tyler &
Saleeby, P. A.
P. O. Drawer 1931
Florence, South Carolina 29503
(843) 669-8787 '
Attorney for the Respondent

December 31, 2013
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MAGISTRATE'S COURT RULING:

Velmetria Chante Weeks,

Defendant.

STATE OF SOUTH CAROLINA ) INTHE CCURT OF COMMCN FLEAS
o ) TWELFTH JUDICIAT CIRCUIT
COUNTY OF MARION )
) ASE NO.: 2011-CP-33-598
Ashley Outing, )
)
Plaintiff, )
) ORDER AFFIRMING THE
V. )
)
)
)
)
)

TH[S MATTER is before the Court upon Motion by the Plaintiff appeali&é' the
verdict of the Marion County Magistrate's Court. The trial of this matter was conducted on
July 20, 2011 in front of a Marion County jury with Magistrate Judge Ma_ckey D. Hayes
presiding.

At the close of the Defendant’s case, the Plaintiff made a motion for directed verdict
on the issue of negligence, which was denied. After the jury verdict,‘ the Plaintiff timely
moved the Court for a judgment notwithstanding the verdict or in the alternative, a new trial,
which was denied by the Magistrate's Court.

The Plaintiff timely filed a Notice of Appeal with this Court respectfully suﬁmitting

that the trial judge erred in failing to grant the Plaintiff's Motion for Directed Verdict on the -

"issue of mnegligence and/or failed to grant the Plaintiff's Motion for Judgment

Notwithstanding the Verdict or alternatively, a new trial.

Subsequent to the Notice of Appeal, the Magistrate filed a Return with this Court on
_ 1 L ADP 2

September 7, 2011.




aities presented before this Coust for cral argument on April

The p oril 22, 2013, § 1

)

170 (1976, as
appeal to the Circuit Court which provides as follows:

* Upon hearing the appeal the Appellant court shall
give judgment according to the justice of the case,
without regard to technical errors and defects which

* do not affect the merits. .In giving judgment the court

- may affirm or reverse the judgment of the court
below, in whole or in part, as to any or all the parties

- and for emrors of law or fact.

Based on this Cout's review, it is hereby CRDERED that the ruline in the
: y g

magistrate's Court is AFFIRMED and the verdict in favor of the Defendant is hereby

AFFIRMED.
AND IT IS SO ORDERED.
/,‘_,———r‘r-“‘ P /,‘:”/ R B
P {,f:’ _‘f, ,_v,«-“/'.l: g ‘;.j-’;f’:’ -;;__—_/—y‘_‘w“_ — -
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mended) of the Code of Laws of South Carolina, addresses judgment on

THE HON,ORABLE/DT CRAIG BROWN
CHIEF ADMINISTRATIVE JUDGE FOR THE
[WELEFTH JUDICIAL CIRCUIT

Florence, South Carolina
May /72", 2013
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STATE OF SOUTH CAROLINA ) IN THE MAGISTRATE’S COURT

COUNTY OF MARION )

Ashlie Outing No:
3913 Cherry Court

Mullins, SC 29574
Plaintiff,

COMPLAINT
(Jury Trial Demanded)

vs.
Velmetria Chante Weeks
115 Jeffs Pl.

Mullins, SC 25574

Defendant.

' et e et e M e e et e e e e s

Plaintiff complaining of the Defendant, would respectfully

show unto this Court that:

1 Plaintiff is a citizen and resident of the County of

Marion, State of South Carolina.

2. Plaintiff is informed and believes that the Defendant,

is a citizen and resident of the County of Marion, State of South

Carolina.

3. On or about January 30, 2006, Plaintiff was operating

~h

traffic at a

=

her vehicle on Highway 76 and was slowihg'down fo

school crossing when the vehicle operated by the Defendant

suddeﬁly and forcefully struck the rear of Plaintiff’s vehicle.
4. As a result of the above, tﬁe Plaintiff suffered

physical harm and injury, as well as mental duress and loss of
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enjoyment of life, all of which has and will in the future cause
her to undergd physical and mental pain and suiffering, has and
will in the future cause her to have to spend money for medical
services.

5. The accident and Plaintiff’s damages, injuries and
losses were the direct and proximate result of Defendant’s

negligence, gross negligence, carelessness, willfulness and

wantonness in the following particulars, to wit:

a. In failing'to maintain a proper look-out;
b. In failing to keep her vehiclé undef proper
control;
S C. In failing to apply her brakes if any he had;
d. In driving too fast for conditions;
e. In failing to use the care and caution that a

reasonable person would have used under the circumstances then
and there prevailing.
All of which were the direct and proximate cause of the

injuries and damages suffered by the Plaintiff herein, said acts

. being in violation of the laws of Scuth Carolina.

6  .The Plaintiff is informed and believes that she 1is
entitled to judgment against the Defendant for actual and
punitive damages as‘may be established by a jury, as_weil-ds
costs of this action and such other and further relief as £his

Court may deem just and proper.

WHEREFORE, the P1alnt11f prays that she be awarded judgment
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against the Defendant an amount

to be determined by a jury for

actual and punitive damages as well as the costs oif this action

and such other and further relief :as this Court may deem just and

proper.

Columbia,

S?PLh‘

>/ &

Carolina

r

2006

/
e

CovirdBllL g Yone

Everett Hope Garner\/ -

HOLLER, DENNIS, CORBETT, ORMOND,
PLANTE & GARNER {

P.O. Box 11006

Columbia, SC 29211

o A CERTIFIED CUPY OF THE
REGLI‘\T/-.,L hLE iM IhIS O HCE
CASE# 8 ‘ T)/L:

\c¢x\ _rxw eq e/

R RAARALIECVTY A 9% mim v e e s o
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STATE OF-SOUTH CAROLINA ) IN THE MAGISTRATE'S COURT
) TWELFTH JUDICIAL CIRCUIT
COUNTY OF MARION ) CASE NUMBER: 07-0073
As'hley Outing,‘
Plaintiff,
VS.

Velmetria Chante Weeks,

Defenaant.

e e e e’ e e’ e e e e S

ANSWER
The Defendant, Velmetria Chante Weeks, without waiving any objection to venue
and subject to any and all motions, answers the Complaint of the Plaintiff would allege

as follows:

FOR A FIRST DEFENSE

1. That the Defendant denies all allegations contained in the Complaint-which are

not specifically admitted herein and demand strict proof hereof.

2. That the Defendant admits, based on information and belief, the allegations

contained in ltem 1.

3. That the Defendant admits, based on information and belief, the allegations

contained in ltem 2.

4. That the Defendant admits so much of ltem 3 of the Complél_int that may be

construed to allege that a collision occurred, however, the 1

G EEVAE |

remaining or inconsistent alleg@ﬁlggig-iqf;il@uingi@fe OF THE

ORIGINAL FILED 114 THIS OFFICE WAR 27 2007
CASE# =

—~—— TE TR

pAAGISTRATE OF ifiﬁﬁﬂGN CORIET

~ & vt BRI L
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5. That the Defendant is without sufficient infofmation and knowledge to admit the
allegations of Item 4 as to the damages and injuries of the Plaintiff, if any, and therefore
the Defendant demands proof thereof and denies same.
6. That the Defendant denies allegations of Item 5.
7. That the Defendant d.enies'allegations of ltem 6.

FOR A SECOND DEFENSE
8. That the Defendant realleges the allegations of the First Defense above as fully
as if repeated verbatim herein. | |
9. The Defendant alleges that if any injuries and damages were sustained by the
Plaintiff, said injuries and damages were caused by the greater negligence and/or
willfulness of the Plaintiff which exceeds the negligence and/or willfulness, if any, on the
part of the Defendant, without which greater negligence and/or willfulness on the part of
the Plaintiff, said alleged injury or damage would not have occurred or been sustained
and for that reason, the Plaintiff is totally.t):arred from recovery.
10. Alternati\;eiy, the Defehdant alleges that if ény injuries and damages were
sustained by the Plaintiff, said injuries and damages were caused by the negligence
and/or willfulness of the Plaintiff co;nbining, concurring and contri‘buting with the

negligence and/or willfulness, if any, on the part of the Defendant, and for that reason

the recovery of the Plaintiff, if any, shall be reduced in proportion to the amount of the’

Plaintiff's negligence. -
FOR A THIRD DEFENSE

11.  That the: Defendant realleges the allegations of the First and Sebond Defenses

_above as fully as if repeated verbatim herein.
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12.  The evidence of recklessngss and/or any degree of fault as alleged by the
Plaintiff seeking punitive damages from this Defendant would not be, upon information
. and belief, clear and convincing as required by §15-33-135 of the 1976 South Carolina
Code of Laws Ann. Furthér the imposition of punitive damages against this Defendant
in the context of this lawsuit is unconstitutional under both the South Carolina and

United States Constitutions. Therefore, the Plaintiffs request for punitive damages

should be stricken from the Complaint.
WHEREFORE, the Defendant prays that the Complaint be dismissed with
prejudice and that she be awarded judgment for the costs and disbursements of this

action and for other and further relief as this Court may deem just and proper.

' —  /

Dl
STTLIAM H. SEALS, JR.

Seals Law Firm, P. A,

P. 0. Box 143

208 West Dozier Street

Marion, South Carolina 29571

Attorney for Defendant

Marion, South Carolina

March 27, 2007.
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STATE OF SOUTH CAROLINA ) IN THE I\AAGISTRATE’S COURT

: ) TWELFTH JUDICIAL CIRCUIT
COUNTY OF MARION ) CASE NUMBER: 07-0073

Ashley Outing,
Plaintiff,
VS
Velmetria Chante Weeks,

- Defendant.

~—.

CERTIFICATE OF MAILING

I, Renee Wiggins, as an employee for William H. Seals, Jr., Attorney at Law, and

" counsel for the Defendant in the above captioned matter, do certify that | have served

(all) counsel in this action with a copy of the pleading(s) hereinbelow specified by
mailing é copy of same by United States Mails, postage prepaid, to the following

address(es):

PLEADINGS: - Answer

COUNSEL SERVED: Mr. Everett Hope Garner
Attorney at.Law
P. O. Box 11006
Columbia, South Carolina 28211

(O

\Ré}\ee Wiggins

Marion, South Carolina

M&xr&\ 3.1, 2007.

1N
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‘July 20,

STATE OF SOUTE CAROLINA )

COUNTY OF MARIOCN )

Ashlie Outing,

Plaintiff,

NOTICE OF APPEAL - 1,

Vs.
Velmetria Chante Weeks,

Defendant

e e et et e e e e e

Plaintiff by and through her undersigned counsel, hereby
appeals from the Decision and Judqment‘of the Marion County

Magistrate’s Court, Judge Mackie D. Hayes by trial by jury on

2011. The appeal is based upon the following grounds:

1. Tt is respectfully submitted that the Trial Judge erred

in failing to grant Appellant’s Motion for Directed Verdict on

the issue of negligence when the evidence clearly mandated such a -

finding on the part of respondent as a matter of law.

~t

Tt is respectfully submitted that the Trial Judge erred

N

ailing to grant Appellant’s Motion for Judgment

=1y

in

Notwithstanding the Verdict or alternatively a new trial when the

14
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evidence clearly mandated such.

[“47///

Respectfully Submitted,

Co 2l

Everett Hope Garﬁer
HOLLER, DENNIS /CORBPTT -ORMOND,
PLANTE & GARNM

P.O. Box 11006

Columbia, SC 28211

fj7
S—

_(803) 765-2968

Columbwa, ngLh Carolina
% /)1 /2011

- 1

Attorney for Plaintiff

15
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S g W e ewr e e v v e

~—- ~a—r ~—— ~ar e

CERTIFfCATE OF COUNSEL

The undersigned hereby certifies that this Record on Appeal
contains all material proposed to be included by any of the

parties and not any other material.

Dated: f()//é,//j r‘\f /1/ 4 / ,\%/%/7
o Everstt HopezGa "L/

Holler, Garner /éirbett Ormond,

Plante & Dunn

P.O. Box 11006

Columbia, SC 29211 -

(803) 765-2968

Attorney for Appellant

Lo

P44



THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Ashley Outing, Appellant,
V.
Velmetria Chante Weeks, Respondent.

Appellate Case No. 2013-001300

Appeal From Marion County
D. Craig Brown, Circuit Court Judge

Unpublished Opinion No. 2015-UP-155
Submitted January 1, 2015 — Filed March 18, 2015

AFFIRMED

Everett H. Garner, of Holler, Garner, Corbett, Ormond,
Plante & Dunn, of Columbia, for Appellant.

J. David Banner, of Aiken Bridges Elliott Tyler &
Saleeby, P.A., of Florence, for Respondent.

PER CURIAM: Affirmed pursuant to Rule 220(b), SCACR, and the following
authorities: 4 & I, Inc.'v. Gore, 366 S.C. 233, 239, 621 S.E.2d 383, 386 (Ct. App.
12005) ("Where the circuit court has affirmed the magistrate court decision, this
court looks to whether the circuit court order is controlled by an error of law or is
unsupported by the facts." (internal quotation marks omitted)); Price v. Pickens

P45



Cnty., 308 S.C. 64, 67,416 S.E.2d 666, 668 (Ct. App. 1992) ("The burden is on the
appellant to provide a sufficient record such that this court can make an intelligent
review.");, Windham v. Honeycutt, 290 S.C. 60, 64, 348 S.E.2d 185, 187 (Ct. App.
1986) ("This court will not consider facts that do not appear in the transcript of

record.").
AFFIRMED.!

FEW, C.J., and THOMAS and LOCKEMY, JJ., concur.

! We decide this case without oral argument pursuant to Rule 215, SCACR.
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAIL, FROM MARION COUNTY
COURT OF COMMON PLEAS

D. - Craig Brown, Circuit Court Judge

Case No. 2011-CP-33-598

Ashlie Outing Appellant

Velmetria Chante Weeks. Resgpondent,

PETITION FOR REHEARING

Appellant by and through her undersigned counsel and

pursuant to the authority of SCACR 221 (a), petition this

Honorable Court for a rehearing of this appeal. The Appellant

respectfully contends that the Court misapprehended and

misapplied case are as follows:

1. The Court of Appeals Opinion rules that the burden is

on the Appellant to provide a sufficient record so t
thig Court can make an intelligent review. and the Court
will not consider facts that do not appear in the
Transcript of Record citing Price v. Pickens County,
308 S.C. 64, 67 416 S.E.2d 666-668 (Ct. ApD. 1992) and
Wwindham v. Honeycutt, 290 S.C. 60, 64 348 S.E.2d 185

(Ct. App. 1986).

{ . .
The Court of Appeals erred in the application of the above

cited case law in affirming the Circuit Court’s affirmation of

the Magistrate’s Court Decision citing A & I, Inc., V. Gore, 366

hat



S.C. 233, 239 621 S.E.2d 383, 386 (Ct. App. 2005) because the
intractable application of these priﬂciples in this case create
an impossible burden for the Appellant. The Magistrate is

charged with the responsibility of providing a return for the

Appellate Court to review and Appellant has absolutely no control

over its content. In the present case, the Appellant presented,

the entire existing record and the Return of the Magistrate’sv
Court makes it patently obvious that the Magistrate improperly

denied a directed verdict on the issue of negligence.

Tt would be manifestly and incontrovertibly unfair to hold

any Appellant responsible for the dereliction of the Magistrate’'s

Court in failing to proVide a proper record for the Appellate

Court to review. Although the magnitude of the present case 1is

small, the effect on the Appellant is not and the Appellant

should not be denied a meaningful review by the Court.of Appeals

because of procedural factors .completely beyond her control.

CONCLUSTION

The Court of Appeals opinion summarily denies Appellant the

‘opportunity of a proper review of the inferior Court’s

proceedings and in doing so vitiates the purpose of the appeals

process itself in contravention of Appellant’s rights and the

rights of others similarly situated. For the foregoing reasons,

P48



the Court should rehear the matter and reverse the lower Court’s

ruling.

Dated: March 27, 2015

Ci%fjgectfully zzi2ztted,‘
,Mwﬁz‘ Q%M,%

v I 1
Everett Hope Gar

Holler, Garner, gorbett, Ormond,

Plante & Dunn

P.O. Box 11006
Columbia, SC 29211
(803) 765-2968
Attorney for Appellant
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM MARION COUNTY
Court of Common Pleas

D. Craig Brown, Circuit Court Judge

Case No. 2011-CP-33-598

AshleyOuting .. ................... Appellant,

Velmetria Chante Weeks . . .......... . ... .. Respondent.

RESPONDENT’S RETURN TO APPELLANT’S
PETITION FOR REHEARING

=l

J. DAVID BANNER

Aiken, Bridges, Elliott, Tyler &
Saleeby, P. A.

P. O. Drawer 1931

Florence, South Carolina 29503
(843) 669-8787

Attorney for the Respondent
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Pursuant. to the request of the South Carolina Court of Appeals, the

Respondent hereby submits her original Return to the Appellant’s Petition for

Rehearing.

PROCEDURAL HISTORY

The Appellant asserted a cause of action for negligence against the
Respondent for alleged injuries sustained in an automobile accident which
occurred on January 30, 2006 on Highway 76 in Marion, South Carolina. The
case was tried before a six (6) panel jury presided over by Magistrate Jackie
Hayes on July 20, 2011. After subrﬁission of the case to the jury, a verdict was
returned for the Respondent.

Following the frial, the Appellant filed a Notice of Appeal with the Circuit
Court which was heard on April 22, 2013 by the Honorable D. Craig Brown.
After hearing oral argument from both parties, the Circuit Court affirmed the
Magistrate’s Court by Order dated May -16, 2013. |

Thereafter, the Appellaﬁt filed an Appeal with this Honorable Court and
submitted a Final Brief on January 10, 2014. The Respondent filed her Final
Brief on December 31, 2013. This Court affirmed the Circuit Court’s ruling on

March 18, 2015.

ARGUMENT
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The standard of review to be applied by a Circuit Court in an appeal of the
Magistrate’s judgment is set forth in § 18-7-170 of the Code of Laws of South
Carolina (1976, as amended) which provides as follows:

Upon hearing the appeal the appellant court shall give
judgment according to the justice of the case, without regard
to technical errors and defects which do not effect the merits.
In giving judgment the Court may affirm or reverse the
" judgment of the Court below, in whole or in part, as to any or
all the parties and for errors of law or fact.

The standard of review for the Court of Appeals is noted to be more limited
than that of the Circuit Court. Hadfield v. Gilchrist, 343 S.C.88, 538 S.E.2d 268 -
(Ct. App. 2000) (citing Burns v. Wannamaker, 281 S.C. 352,315 S.E.2d 179 (Ct.
App. 1984)). The Hadfield opinion provides as follows:

The Court of Appeals will presume that an affirmance by a
Circuit Court of a Magistrate’s judgment was made upon the
merits where the testimony is sufficient to sustain the
judgment of the Magistrate and there are no facts that show
the affirmance was influenced by an error of law.

It has been held that where the testimony is sufficient to sustain a judgment of
the Magistrate’s Court, and it is affirmed on appeal to the Circuit Court, this Court
will assume the Circuit Court affirmed the judgment on the merits, in the absence
of facts éhowing the affirmance was controlled or effected by errors of law.
Stanford v. Cudd, 93 S.C. 367, 76 S.E. 986 (1913).

In the matter at hand, the Circuit Court affirmed the jury's finding and the

Magistrate's judgment in light of the fact there was no error of law. In a
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negligence case, thé party asserting the cause of action must prove that there was
a duty, breach, causation and injury to sustain a verdict. While the Respondent
admitted ”si_mple negligence" in regérds to the actual circumstance surrounding
the incident in issue, the Respondent hotly contested the proximate cause and
alleged injuries of the Appellant. The Resp(;ndent relied upon well settled case
law which was charged to the jury and arguments that the lack of physical damage
to the Appellant's vehicle, her declining EMS and medical treatment immediately
foﬂowirig the incident along with the fact that the Appellant was able to drive
away from the accident scene was supporting evidence that the Appellant did not
sustain an injury to sustain an award of damages.

It is clear that the Circuit Court afﬁrméd the Magistrate's judgment on
sound and meritorious ground. in making its ruling. As this Honorable Court has
stated in numerous cases, it will presume an affirmance by a Circuit Court of a
Magistrate's judgment was made upon the merits where the testimony is sufﬁcignt

to sustain the judgment of the Magistréte. The Appellant has not offered any

evidence or proven any facts to suggest that the ruling by the Circuit Court for the .

decision by the jury should be overturned.

As this Court apﬁropriately cited in its perburimﬁ opinion, “where.the
Circuit Court has affirmed the Magistrate Court decision, this Court looks to
whether the Circuit Court Order is controlled by an error of law or is unsupported

by the facts.” A & I, Inc. v. Gore, 366 S.C. 233, 239, 621'S.E.2d 383, 386 (Ct.

6
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App. 2005). Further, as this Court cited, the 1tsurden is on the Appellant to provide
a sufficient record such that this Court can make an intelligent review. Price v.
Pickens County, 308 S.C. 64, 67, 416 S.E.2d 666, 668 (Ct. App. 1992).

The Appellant has failed to provide any evidence to even remotely suggest
that the Circuit Court’s Order was controlled by an error of law or unsupported by
the facts in the case. Further, the Appellant’s Petition for Rehearing fails to
provide any specific facts or error of law that was not already suggested in its

original appeal. Therefore, this Court has nothing new to review or decide and

should stand by its original holding.

CONCLUSION
'As such, the Respondent respectfully requests that this Court deny the

Appellant’s Petition for Rehearing and reaffirm its per curium Order filed on

March 18, 2015.

- Aiken, Bridges, Elliott, Tyler &
Saleeby, P. A.
P. O. Drawer 1931
Florence, South Carolina 29503
(843) 669-8787
Attorney for the Respondent

April 29, 2015
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM MARION COUNTY
Court of Common Pleas

D. Craig Brown, Circuit Court Judge

Case No. 2011-CP-33-598

Ashley Outing . . ................... Appellant,

Velmetria Chante Weeks . .. ........ P Respondent.

CERTIFICATE OF COMPLIANCE

I certify that Respondent’s Return to Appellant’s Petition for Rehearing

complies with Rule 211(b) of the Appellate Court Rules.

April 29, 2015

ya's

T DAVID BANNER

Aiken, Bridges, Elliott, Tyler &
Saleeby, P. A.

P. O. Drawer 1931 ]
Florence, South Carolina 29503
(843) 669-8787

Attorney for the Respondent
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The South Carolina Court of Appeals

Ashley Outing, Appellant,
V.
Velmetria Chante Weeks, Respondent.

Appellate Case No. 2013-001300

ORDER

After careful consideration of the pétition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied.
| ~ %M/%D cJ.
o M
) | poe il

Columbia, South Carolina

co: .

Everett H. Garner, Esquire ' F"_ED

J. David Banner, Esquire

Sherry R. Rhodes : o ﬂwQ 6/, Q0[5
. d '
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