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STATEMENT OF THE CASE AND PROCEDURAL HISTORY
This is a denied claim for an injury to the left ankle which occurred on April 29, 2014.
The Claimant/Appellant contends the single Commissioner emred by denying the claim and

concluding Claimant’s injury was idiopathic and not a compensable injury in light of the recent

South Carolina Supreme Court cases Nicholson and Barnes and further contends the single

Commissioner erred in giving greater wéight to the testimony of Randolph Stokes Rogefs, a
witness for the Defendants, tllan to that of the Claimant, Jenna Foran. This incident was
captured on vil:leo surveillance which wasl reviewed by the Appellate Panel and single
Commissioner. |

On October 31 2014, a hearing was held. before .the Honorable Avery Wilkerson

(heremafter single Commlssloner) in Conway, South Carolina to_r resolve the_issues-raised by the

Claimant’s request for hearing via Form 50.

The Claimant contends she was injured on April 29, 2014 while she was working as a

_ cashier. She contends that while stocking cigarettes, she went to stand up and stepped half on and

half off of the mat that was located on the floor behind the register. As a result of this, her ankle

rolled 6n the uneven surface causing her to suffer tom ligaments and requiring surgery. She

further contends this is not an idiopathic injury and that her injury is a result of a specific incident ‘

and is therefore compensable.

The Defendants contend Claimant suffered an idiopathic injury on April 29, 2014 when

she rolled hcr ankle due to a pre-exxstmg chromc mstablhty of her leﬁ ankle documemed in the

medical records. The video of the incident shows Claimant was standmg flat footed on the mat
when her ankle merely gave way. The Claimant had pre-existing issues with her left ankle and
was having ankle problems with an altered gait at the time immediately preceding this injury.

These left ankle issues were originally documented in 2005 when the Claimant underwent



surgical repair of the énkle. At the time of the surgery, Dr. Kane, of Hackensack University
Medical Center, diagnosed Claimant with chronic instability of the left ankle. (APA 1 p. 1.)
Additionally, Dr. Kane noted that the surgery was due to a protracted “history of recurrent
injuries to the left ankle” and indicated that Claimant had “failed conservative treatment
including physical therapy.” (Id.)

The Defendants relied on video taken from the storé cameras from April 29, 2014, which
clearly shows that the floor ma& did not cause Claimant’s injury and wasvnot involved in her ankle
giving out. Claimant was merely standing at the register when her left ankle gave way. Defenciants
further argue that there is no special risk .associated wnth the Claimant’s work that caused this
accident and it is therefore idiopathic in nature,

—- S Pxiorgto_thelhe.a:ing,_anr_ey.i.e_w&f_tbe.yidegﬁs_xn‘xeillancc.qu_thg.datc,of.accidcnt_was_viemd_f__'~

with all parties present. .Th.e floor mat .from the video was also reviewed by Commissioner
Wilkerson as provided by the store manager.

On January 14, 2015, the single Commissioner issued a Decision and Order with the
folloﬁng Findings of Fact, Conclusions of Lav'v,> and Order/Award: A

| | FINDINGS OF FACT

l. That Employee, Employer, and Carrier are subject to and bound by the terms and
provisions of the South Carolina Workers’ Comper_zsali(;p Act, as amended, with Jenna Foran as
Employee-Claimant and Murphy USA as Employer and Liberty Insurance quporalion as Carrier,

Defendants.

2. That the average weekly wage of Employee at the time of the above-described
accident was $168.84, and his compensation rate was $112.57.
3 Order directives and instructions were sent to all parties on October 31, 2014.

4. The Claimant's testimony is very confusing as 1o her description of this accident.
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She verified her personal description multiple times which was different than what the video shows
actually happened. The video also clearly shows that afier the Claimant was in a kneeling
| position, her ankle did not roll and she was able to walk over to the other side of the counter. The

Claimant’s testimony was therefore untrue and inaccurate based on the video surveillance
showing this incident.

. The Claimant described the mat as being well over an iﬁch thick causing her to fall.
This was inconsistent afier personally viewing the mat at the hearing.

6. The manager of the storé, Stokes Rogers, did authenticate the' mat and brought it to
the héaring. This was the mat in questioﬁ shoﬁ'n in the video which Claimant states caused her
ankle 1o roll. This mat was personally w'ewed by the Commissioner.

A Photographs.of the_mqt. &e_r_'e_zalce.r.x_at_d;e_béaringandagrﬁequn_by.al].pazties._“_..

8 The mat which Claimant indicates caused her injury is possibly a quarter to half an
inch thick at most.
9. Stokes Rogers, II, manager of this Murphy Oil station, indicated that he was never

told by {he Claimant that she felt she had an accident caused by the mat at the store umil two
uéeks before the hearing date when informed by his counsel that that was the Claimant's
testimony. The Claimant specifically reported to Mr. Rogers that she went to get up and hurt her
lefi ankle. Mr. Rogers was also aware that the Claimant suffered from a bad lefi ankle as she
generally walked with a significant.and noticeable limp on the lefi side prior to April 29, 2014.

10.  The medical report from Coastal Orthopedics dated June 12, 2014 specifically

shows the Claimant reported to Dr. Taylor that her lefi ankle pain began after slipping and falling.
She did not discuss or describe to Dr. Tay)or that she slipped while half on and half off of a mat.
11 APA #1, pages 1- 5 specifically document the Claimant s prior left ankle issues and

chronic instability.



12 The medical records from Doctor’s Care indicate the Claimant reported that her
injury occurred when she stood up and may have caught on a mat twisting her left ankle. The
Claimant’s description of accident to her medical providers all indicate th;lt her injury occurred
while she was rising from a knéeling or Im;'er position. This is sﬁpported by all of the medical
records ﬁ'bm Doctor’s Care pages 6 — 47.

13 The Claimant submitied as APA #3, pg. 53 a letter signed only by the Claimant’s
attorney. I therefore do not give any weight to this letter as it is noi signed by aA medical physician.
Even if the medical reports did indicate that the Claimant slipped half on and half off of a mat, this
is inconsistent with the video evidenée clearly showing this incident.

14.-  The video surveillance provided for this date of accident is key to the

o .__compensability-of this case. The video evidence does not show an injury by accident arising out of .

or within the course and scope of employment. The Claimant is merely standing at the register
with both feet forward when her left ankle rolls. The video shbws that the ankle rolling is therefore
idiopathic in nature regardless of the mal. |

15. The Claimant testified that she had a total recbvery from her previous ankle injury.

However, the store manager described the Claimant with a chronic and noticeable limp on an

everyday basis. Based on the Claimant’s weakness of her foot and prior instability of her left

ankle, I do not feel that the mat whether a quarter inch, half inch, or up to an inch caused her
accident or was any type of increased special risk incurred by the Claimant.

16. 1 find the Claimant’s testimony to be unclear as to what actually happened The

Claimant testified repeatedly that she was in a kneeling position and was trying to stand with her
foot half off and half on the mat when her ankle rolled. Her description is unclear and is not
consistent with the video surveillance. The Claimant was limping around the gas station prior to

this accident contrary to her own lestimony. The medical evidence also does not maich the




Claimant s testimo‘r‘zy that she héd a 100% recovery from her chronic anklé instability and surgery
in 2004. | |

17.  1give grealér weight and credibility to the employer witness, Stokes Rogers, than I
do to the C. Iaimaﬁt The medical history shown in the medical records indicate lhe Claimant had
chronic instability of the Ieft ankle I do not f nd she suﬁ’ered a compensable mjury by accident
within the course and scope of her employment as the video shows her slandmg at the register
when her left ankle merely gives out. Furthermore, I do not find the mat to be a special risk that
contributed 10 her ankle giving out. The Claimant therefore suffered an idiopathic fall and is not

entitled to benefits under the South Carolina Workers' C. ompensation Act.

.CONCLUSIONS OF LAW...... .. . ...

Accordingly, as provided in § 42-1 7-4 0, SC Code' Ann. (1976), as amended, it is the
delerminatib“n of this Commission that: |

1.  Under § 42-1-130, Claimant was a (_:overed employee at the time in question; and
under § 42-1-140, Defendant/Employer was a covered employer under the Act.

2. Under § 42-1-160, Claimant dfd not suffer a compensable injury by accicfent within |
the course aﬁd scope of her employment. The Claimant’s rolling of the lefi ankle was idiopathic in
nature and not caused or aggravated by her work or any special risk Jound in her employment. |

Sfurther find that the t;ideo surveillance supports t‘hel Claimam 's ankle rolling was idiopathic only.

Even If lhe Clatmanl s fool had been half on and half off of lhe mal, I do not feel lhal lhe _mat

caused or contributed to the Claimant’s injury afier personally reviewing the floor mat and the

video surveillance of this incident.



ORDER/AWARD

IT IS HEREBY ORDERED that this claim is denied.
IT IS SO ORDERED.
Claimant filed a Form 30, Application for Review, appealing the single Commissioner’s

findings regarding the idiopathic nature of her injury, the extent of her preexisting left ankie

instability in light of medical and testimonial evidence, and the single Commissioner’s award of

greater weight and credibility to the testimony of the store manager. In response, Defendants
contend Claimant had preexisting left ankle instability prior to the accident as evidenced by
medical records and witness testimony regarding the -Claimant’s chronic limp. Based on her

chronic left ankle instability, video surveillance shoWing Claimant’s left ankle merely gave way

_ while standing at the register, Claimant’ sjcsnmonx..and the. tcsnmony_Qthe sloxc_managet.-lhe_. :

Defendants contend the smgle Commissioner’s Decision and Order should be affirmed.
Accordingly, the single Commissioner’s Decision and Order is hereby AFFIRMED i in full.
| STANDARD OF REVIEW

In an Appellate Review, the Appellate Panel shall, pﬁrsuam to S.C. Code Ann. § 42-17-50,
review the award, weigh the evidence as presented at the hearing and, if good grounds be ghown
therefore, make its findings of facts and reach its own conclusions of law consistent or inconsistent
with those of the single Commissioner. See Green v. Raybestos-Manhattan, Inc., 250 S.C. 58, 156
S.E.2d 318 (1967); see also Lowe v. An-Can Transport Servs., Inc., 283 S.C. 534, 324 S.E.2d 87

(Ct App. 1984)

STATEMENT -OF THE FACTS

The Claimant, Jenna Foran, testified at the hearing on her own behalf. She stated that in
2004, she underwent surgery on her left ankle. However, she testified that her physician “cleared

me at 100% out of medical; therefore, I was able to do everything and anything.” Hrg. Tr. pg. 10,



lines 13-17. The Claimant then testified that afier her surgery in 2004, her left ankle was fully
healed and she had no physical limitations.

The Claimant testified following her 2004 surgery, she worked as a cashier and a lifeguard.
She testified that her ankle did not limit her job duties. She also was able to panicipate m
recreational actiyilies including volleyball and sbﬁbali. She further testiﬁgd that shé waé not
limited with her left ankle in any way with activities at home or doing daily chores. She was able
to do her joB without aﬁy physical requirements prior to her accident.

The’Claimant testified she started working for Murphy Oil in December, 2013 as a third
shift cashier. Hér job duties included stocking cigarettes, stocking shelves, cleaning, and running

the cash register. She worked part time from 11:00pm to 7:00am.

where my foot was half on, half off, and my ankle gave out.” Hrg. Tr. pg. 12, lines 20-22. The
Claimant testified that immediately preceding her stepping on the mat, she was stocking cartons of

cigarettes to put on the shelves.

Claimant testified “I noticed I had grabbed - grabbed too many cartons of cigarettes to put

up at the time; therefore I was going to - - | was getting up to put them on the table or the counter

. behind - - on the other side of me to see what else | needed to grab from the back room; so, I would

put those away as well while I was trying to get the others. And I went to get up and my foot was
half on, half off, of the mat and my ankle just rolled underneath me.” Hrg. Tr. pg. 13, lines 4-12.

The Claimant then testified that the mat seen in the video is approximately an inch thick and three

The. Claimant testified that her ankle “was really. fine until I had stumbled onto_the mat

to four feet wide. She testified it is cushiony to give comfort to the cashiers around their feet. The
Claimant testified that she has seen mats like this before in grocery stores and gas stations. She
does not believe her ankle would have rolled but for the floor mat.

The Claimant then testified that she has never seen a mat like this at home and that they are



not common to her neighborhood. She did testify that the store hés mats such as this in the
doorway where people walk from the parking lot into the store.

The Claimant testified that after she rolled her ankle, she got up and went right back to her
dutles Her supervisor, Jean, came into thc store later in the moming. - She tcstlﬁed that shc

showed Jean that her ankle had rolled undemeath her as she was stocking cigarettes. The Clalmant

testified that she was told by her supervisor that she would contact the store manager, Mr. Stokes

(Mr. Randolph Stokes Rogers, Il is referred to iﬁ Claimant’s testimony as “Mr. Stokes™). Mr.
Stokes told her that she needed to go to- Doctors-Care. Mr. Stokes then met the Claimant at
Doctors Care. o

The Claimaht testiﬁed that she told Mr. Stokes “I was stocking the cigarettés; my foot was

e — —= . __half on, half off,. the_ma_t and my ankle had. rolled 2 _Hrg. Tr. pg. 17, lines 22-24 The Claimant _

was then asked whether she had reviewed the store video tape for the time period when her fall
took place. The Claimant testified that she had reviewed the video and that it was accurate. She
-~ also conﬁ;me_d that théfﬂoor mat is shown in the videb. |

The Claimant testified she‘has been seen by Doctors Care and an orthopedist, Dr. Taylor.
She testified she oﬁginally came back 10 work on light duty but was taken out of work by her
doctor as of June 12, 2014. Dr. Taylor provided her the boot she was wearing at the hearing. She
testified she wears her boot every day and sometimes to bed. The Claimant te;e,tiﬁed she is not able
to walk without it and crawls around her house.

On cross examination, the Claimant was asked specifically about her prior description of

accident. She indicated she was kneeling while stoéking the shelves, and that she got up from the
kneeling position with her foot half on the mat-and half off of the mat. The Claimant confirmed
that her injury occurred while she was kneeling and went to stand up. When asked whether she

would agree that the video actually shows that she had already stood up, turned around, gone over
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to where thc cashier area was, the Claimant responded “I haven’t - - I - - what I've seen was 1 was
in the process of on the way up.” .Hrg. Tr. pg. 22, lines 17-21.

The Claimant then reiterated on cross examination that she was injured while “in the
process of standmg up my foot was half on, half off, and my ankle had rolled. Hrg. Tr. pg. 23,
lines 2-3. When asked if she was still saying, contrary to the video evrdence, that she was in the
process of standing up from a kneeling posmon when she was injured, the Claimant testified “yes.”
Hrg. Tr. pg. 23, lines 4-7. Defense counsel referred the Commissioner to the vrdeo surverllance for
the time of 5:33:47am.

Further on cross exarnination the .Claimant‘ was asked whether she testified in her

deposition that her ankle just rolled while she was standrng up. She indicated she was “down on

one meg as if I was proposmg, and I had | leaned } up with thrs foot was up propping me the othe other o

one was underneath me, and when I had gone up my foot was half on, half off, of the mat and it
rolled as | was geuing up.” Hrg. Tr. pg. 24, lines 12-17. The Clai__mant again confirmed that this
was the exact way in which she was Vinjure'd. The Claimant was again asked whether she watched
the video surveillance from thei store and wlmetlrer she thought it was accurate and consistent. The
Claimant testified that yes she had seen the video and felt the video was accurate.

Tl're Claimant was asked regarding her testimony that afier her 2004 surgery, she was told
by the doclor. she was 100%. The Claimant denied that she was actually diagnosed instead with
“chronic inslability of the lefi ankle.” Hrg. Tr. pg. 25, line 12. When asked whether she had been

diagnosed by her current doctors with chronic instability of the left ankle, Claimant replied “no,

lhey have not.” Hrg. Tr. pg. 25, lines 16-19.
The Claimant then testified on cross examination that before this accident on April 29,
2014, she had not complained to anyone in the store about having lefi ankle pains and denied

having any problems with her left ankle. She denied that any such complaints occurred. Hrg. Tr.
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pe. 26, line 2.

On redirect examination, the Claimant testified that she had reviewed the video of the
actual accident and that she was facing the register when her foot was half on and half off of the
mat.

Mr. Randolph Stokes Rogers, 11, then testified on Behalf of the Defendants. He testified he
is t_he Manager of Store 8717 for Murphy Oil Corporation. He testified that this is the store where
Ms. Foran works and that he has been with the company for four years. He testified the Claimant
was hired in December, 2013.

Mr. Stokes Rogers (referred to by Claimant in testimony as Mr. Stokes) testified that before »

this alleged accident on April 29, 2014, the Claimant would walk around the store with an obvious

_ limp. He testified he asked her i xriuiﬁp_ie times what was wrong_with her left foot/ankle. He

testified she always replied that “she had a car accident years ago and that’s what was bothering

“her.” Hrg. Tr. pg. 30, lines 19-22.

. He further testiﬁ.edthat he noticed that the Claimant walked with an apparent limp about
every time he saw her. He does not recéll whether there was ever a day that she walked without a
limp. He also testified that before ﬁﬁs alleged accident, she complained multiple timeé about
having a “bad ankle.” Hrg. Tr. pg. 31, line 7.

Mr. Rogers further testified that on the date of the alleged accident, ile spoke with the

Claimant. He specifically stated “she told me she was stocking some cigarettes down on the floor

level and that she got up and she hurt her ankle.” Hrg. Tr. pg. 32, lines 7-9. He further testified
that she never mentioned anything about catching her foot on the mat or being half on and half off
of the mat. In fact, he testified that the mat had actually never come up before this case was in

litigation. Hrg. Tr. pg. 32, lines 14-17.

Mr. Rogers then produced the floor mat in question from the store. He testified the mat is
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not an inch or even close to an inch in thickness. Hrg. Tr. pg. 33, lines 20-22.
Commissioner Wilkerson then inspected the mat and instructed defense counsel to take
photographs of the mat on the floor. Commissioner Wilkerson noted on the record that the mat

was not an inch thick and was possibly quarter to a half inch raised off the floor. Hrg. Tr. pg. 37,

lines 11-16. Multiple photographs from-all angles were taken at the hearing in the presence of all

parties.

On cross exammatlon, Mr. Rogers testi fied that prior to April‘ 29, 2014 the Claimant was
able to perform her job every time he asked her about the pam in her left ankle. Mr. Rogers- then
testiﬁegl on Cross examination that prior to this alleged injury, he did not know of any restrictions

Claimant had that prevented her from doing her job duties. Mr. Rogers further testified as to his

- _conyersation_\m)l_l_lhﬁ.QLairnam_a_ﬁ_er her alleged accident. He testified that he asked her how she

was injufed and she stated “she was stocking cigarettes and when she went to get up her ankle kind
of gave way.” Hrg: Tr. pg. 45, lines 23.25. He was then asked whether she said anything
regarding the mat and whether the mat caused her injury. Mr. Rogers testified he had no idea
about the mat until a couple of weeks ago as she only told h1m she was stocking cigarettes and
~ went 10 get up when her ankle rolled. Hrg. Tr. pg. 46, lines 1-12.

Mr. Rogers further testified that the mat brought in today was the mat from the store and
was the one in the video surveillanée. They use it as a cushion mat keﬁt behind the register for
" cashiers to stand on instead of concrete. ﬁe testified he believes it helps their legs that they do not

have to stand on concrcte all day When asked lf he has a mat llke that at home he mdlcated he

does not.
Ms. Amber Goss then testified on behalf of Defendants. Ms. Goss testified she is thé
District Manager for Murphy Oil, USA. She testified that she is not a mat expert, but she has seen

these types of mats before outside of work. They sell them in stores and she actually has one in her
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kitchen. They are soft, squishy, kind of cushiony mats and they are decorative but also a comfort

mat. Hrg. Tr. pg. 51, lines 9-14.

The medical records included in the file are those from Hackensack University from
December 2005. These r¢cords reflect the Claimant was seen December 6, 2005 with a protracted
history of recurrent injuries to the left ankle with now chronic instability that has failed
conSer\;ativé treatment. She underwent Open Watson-Jones reconstruction of the lateral ligament
complex of the left ankle. APA #1, pg. 1.

The medical records from Doctors Care from April 29, 2014 through May 23, 2014 were
submitted into evidence. The ‘medical report from the datcu of injury indicafes the Claimant's

history is significant for tendon reconstruction in the left ankle in 2004 (states after history of

_._i‘multiple_mspmgsi’)_bm.s_'mugrs%_h_ad__b.:grl_pr_egn_am worki_gg_ahd has had no issues until

today. X-rays were reviewed and it was agreed that there was no evidence for any acute boney
trauma, changes consistent with prior surgery and referred to a sub-specialist for continued
symptorfgs. APA #2, pg. 15. | | | |

" The medical records from Dr. Ross‘ Taylor at Coastal Orthopedics were submitted into

evidence for dates June 12, 2014 through August 15, 2014. However, included with these reports

is a letter dated August 15, 2014 on letterhead of Palmetto Injury Lawyers signed by the

Claimant’s attdmgy only. APA #3, pg. 52-53. This document is not a medical record and not
signed by a medical doctor. The report dated June 12, 2014 from Dr. Taylor indicates the

Claimant “admits to having complete loss of sensation distal to the mid cap area since her previous

‘surgery. This is not related to her most recent injury.” APA #3, pg. 48. Dr. Taylor found that the
Claimant’s previous repair was ruptured and recommended a revision lateral ankle ligament
reconstruction using unalographt. APA #3, pg. 48. The Claimant was taken out of work on June

12, 2014. APA #3, pg. 50.
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The same medical report dated June 12, 2014 from Dr. Taylor indicates the Claimant was

seen with pain in her left ankle that “began when she was at work after slipping and falling.” APA
#4, pg. 65. He diagnosed her with ankle instability, status post fall left ankle. Defendants further

submitted the entire video surveillance for the store from two separate cameras showing the

moming of April 29, 2014. These videos were reviewed in detail by the Commissioner. The video

surveillance clearly shows that at 5:33am, the Claimant turned around with her back to the register
and squatted down on the ground stocking cigarettes. She then stood up without any incident
whatsoever and did not roll her ankle. The Claimant turned around and went back to the register
where she was standing on the mat. The Claimant partialiy stepped off of the mat and then stepped

fully back on the mat with her left foot. While standing at the register‘on the floor mat, the

. CJaimantTfs..léﬁ_anl_d_e_then_ rolled, causing her to lean forward _ir[tﬁ_tlls ‘counter, _When Claimant’s

left ankle rolled, both of hér feet were placed forward..‘ The videb surveillance also shows that
Claimant was not rising from a crouching position such as a man proposing on one knee. The
Claimant also was not half on half off of the mat when her ankle rolled. Photographs of the floor
mat further were included with the evidence showing a thin slightly cushioned mat.

DECISION/ANALYSIS

L Even in light of the recent South Carolina Supreme Court decisions in
Barnes and Nicholson, the single Commissioner did not err in finding the
injury was idiopathic and consequently, not compensable.

In Barnes v. Charter 1 Realty and Nicholson v. S.C. Department of Social Services, the -

South Carolina Supreme Court was presented with an opportunity to “clarify the idiopathic

exceptidn to workers’ compensation benefits.” Barnes v. Charter 1 Realty, Opinion No. 27479,
2015 WL 161731 at 1 (S.C. S. Ct. Jan. 14, 2015); Nicholson v. S.C. Dep't of Social Servs.
Opinion No. 27478, 2015 WL 161719 (S.C. S. Ct. Jan. 14, 2015) (émphasis added). While the

legal process for evaluaﬁng idiopathic injuries has changed, Barnes and Nicholson illustrate that
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the legal principles and policies behind idiopathic injuries remain intact. The holding in Barnes
and Nicholson reaffirms the existing doctrine that an idiopathic injury is (1) brought on by a
condition particuler 10 the employee that could have manifested itself anywhere and (2) does ﬁot
stem from an accident. Barnes, Op. No. 27479 at 4 (emphaeis added). It is on these unchanged
principles that the Panel ﬁeds that the single Commissioner correctly based his decision in favor
of the Defehdants.
a. Claimant’s injury was idiopathic because the chronic instability and weakness of
her left ankle was an internal condition particular to her, and the internal
breakdown of the left ankle caused her i m;ury

The holding in Barnes estabhshes that an ldnopathlc injury is one that is brought on by a

condition particular to the employee thal could have manifested itself anywhere. Speciﬁcally,

—sucha condmmus characterized b ya result of an internal failure or breakdown. Barnes, Op No.

27479 at 4. The Court even provides an additional, broader category— permitting that such

conditions could be classified as a “weakness.” Barnes, Op. No. 27479 at 5. This is explicitly
laid out by the statement in Barnes, Wthh finds that “whether [the Clanmant] tnpped because she
was hurrying or she tripped over her own feet, neither [instance xs] an mtemal breakdown or
weakness that falls within the ambit of idiopathy.” Id. (emphasis added). This statement shows
that an idiopathic injury can even be based upon a weakness. Similarly, the facts in Crosby .v.
Wal-Mart Store, Inc. illustrate that the Claimant’s fall was characterized as idiopathic because it

was a result of an internal breakdown of the knee. 330 S.C. 489, 499 (Ct. App. 1998). Barnes

__confirms the holdmg in Crosby because the accldem was “not simply unexplained, but mdlcated

the cause was inlemal." Barnes, Op. No. 27479 at 4 (finding that the holding in Crosby was in
harmony with how the courts have consistently applied the idiopathic exception—the
circumstances of the fall were not simply unexplained, but indicated the cause was internal).

The court in Barnes was careful to differentiate that an idiopathic fall was not simply an injury
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where no cause could be identified, but instead, as laid out in Crosby, was one that was caused
by an internal failure, breakdown, or weakness.'Barnes, Op. No. 27479 at 4-5.

Here, the Claimant’s assertion that the Comrﬁissioner made no findings of an intemmal -
failure or breakdown is incorrect. The single Commissioner specifically found that medical
history showed chronic instability of the left -ankle, and that the videdwéurvei'l.lance shows
Claimant’s ankle “giving out” while si:e was simply standing at the register. (FOF 17.)

This finding of weakness or an internal failure, as required by Barnes, is further

supported by other evidence in the case. Claimant specifically testified that she underwent

surgery on her left ankle. (Hrg. Tr. p 10.) That surgery, a left anklé‘ arthroscopy and Watson-

~ Jones ligament reconstruction, was performed by Dr. Kane at Hackg:nSack University Medical

the store about having left ankle problems and that she had not had any issues since the surgery.

Ce_ntcn,_(AP_.Au_Lp._S__.) Those records indicate that the surgery was performed due to a history of

recurrent sprains to the left ankle. (APA 1 p.1.) Dr. Kane additionally noted that the left ankle

-had chronic instability. In spite of these medical records, at the hearing Claimant denied that she

was actually diagnosed with “chronic instability of the left ankle.” At Doctors Care on.May 23,

2015, Dr. Denton specifically noted that “the[re] is significant weakness of these lateral

ligaments. This is under the surgical scar of [the] tendon repair that patient had at 14 years of
age. There is numbness to light touch of entire foot up to the ankle[,] which is old.” (APA 3 p.
33.)

Additionally, it was the Claimant’s testimony that she had not complained to anyone in

(Hrg. Tr. p.25.) She testified that she had no physical limitations, she was able to work as a
lifeguard, cashier, and could play volleyball and softball without limitation. ( Hrg. Tr. p. 11).
This testimony is contrary to that of Mr. Rogers, the store manager. Mr. Rogers testified that

before the alleged accident on April 29, 2014, Claimant would walk around the store with an
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obvious limp. (Tr. 30.) He also testified that he asked ‘her multiple times what was wro‘ng with
her left foot/ankle. (Tr. 30.) Additionally, he testified that before the aileged accident, she
complained multiple times about having a “bad ankle.” (Tr. 31.) Therefore, the Panel finds that
because the Claimant was found to have a prior weakness in her left ankle, walked with a visible
limp, and complained to her employer that she had a “bad ankle,” the single Commissioner’s
finding that Clairr;ant suffered from a chronic instability, which subsequently caused an
idiopathic injury, was not in error.
B. There was no causal connection between the Claimant’s injury and her
employment, and instead, her injury was a result of an internal

breakdown/weakness in her left ankle.

Nicholson sets forth a new standard in determining whether or not an injury arose out of,

— _..-__._.g.or_was_proximately_cau;cdﬁby._lhe..enxp]oyxﬁegt_._Qpix;ion No. 27478, 2015 WL 161719 (S.C. S.
Ct. Jan. 14, 2615). In Nicholson, tﬁe Céuﬁ found that when an em};loyee tripped as she was,
hurrying down the hall, there was a-causal connection between the “conditiéns under which the
work [was] requiréd to be performed and the resuiting injury.” Nicholson, Op No. 27478 at 7.
Additionally, the Couh held that whether specific objects or condiiions posed a special risk or

" hazard is now immaterial. |
The facts in Nicholson are starkly different from the case at hand. In Nicholson, the
| employee’s injury was due to a trip and fall, not an internal condition or breakdown. Nicholson,
Op. No. 27478 at 5. There is no mention in Nicholson about bﬁor weakness or internal

conditions that caused the employee to fall. In contrast to Nicholson, the video surveillance

reveals that Claimant’s ankle gave out when she was standing at the register with both of her feet

roll, and when she subsequently walked over to the other side of the counter and placed her feet

on the mat, her ankle again, did not roll. Not until after she was stationary did the Claimant’s

|

|

‘ | placed forward. (FOF 14.) When Claimant was initially in a kneeling position, her ankle did not
17



ankle fail. Id.

The Claimant’s testimony regarding how her ankle failed was also unclear and contrary
to the video surveillance. She testified repeatedly that she was in a kneeling position and she
stated that when she “had gone up my foot was half on, half off, of the mat and it rolled.” (Hrg.
Tr. p.24.) Based on this evidence, the single Commissioner found no causal connection between
the conditions under which the work was required to be performed and the injury. (FOF 15.)
The Claimant’s injury did not stem from van accident and instead, arose from a purely personal
physical weakness, unrelated to employment. Therefore, based on the single Commissioner’s
findings and the Panel’s review of the \;ideo evidence of the alleged accident, we find that the

single Commissioner did not err in finding that the Claimant sustained an injury due to an

___ internal breakdown. We._. also find that the single Commissioner ¢ dld not err in _finding that the _

Claimant’s testimony regarding her injury was unclear and inconsistent with the actual video.

IL The single Comﬁlissioner did not err in determining Claimant’s testimony
was untrue and inaccurate.

While “the final determination of witnéss credibility and the weight to be accorded

evidence is reserved to the Appellate Panel,” a single Commissioner’s evaluatlon of credibility is-

given deference in evaluating a witness’ - testimony. See Frame v. Resort Servs. Inc., 357 S.C.
520, 528 (Ct. App. 2004) (internal citation omitted).
Here, the single Commissioner reviewed all of the evidence and properly evaluated the

Claimant and Mr. Rogers’ testimony. For example, Claimant stated she had total recovery, yet

~Mir. Rogers testified that the Claimant had a chronic and fioticeable [imp on an everyday basis.

Additionally, Mr. Rogers testified that the Claimant had told him that she had a “bad ankle,” but
Claimant later testified she had no issues with her ankle after the 2005 surgery. This testimony
by Mr. Rogers was corroborated by Dr. Denton’s note indicating Claimant had residual ankle

numbness following the 2005 sufgery. (APA 2 p. 33.) Claimant’s credibility was also
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compromised by he_r inability to clearly state how she injured _her left ankle and test‘i:flying that
she “stumbled on the mat,” despite clear video surveillance that shows otherwise. This inability
to testify clearly about how her injury occurred is also illustrated in the medical records, which
suggest that Claimant did not know how her ankle rolled. (APA 3 p. 8.) Mr. Rogers testified
Claimant told him following this incident that her ankle gave way. The medical records from
Doctors Care state that Claimant ‘;may” have gotten caughf on a mat. /d. However, the video
surveillance does not show any evidence of Claimant catching her foot or ankle on the mat. (FOF
14.) Therefore, we find the single Commissioner’s finding that the Claimant’s testimony was
untrue and inaccurate was not in error. |

FULL COMMISSION APPELLATE PANEL FINDINGS OF FACT

After a thorough review of the evidence, including the hearing testimony, medical

evidence, exhibits, video, and other documentary évidéncg submitted by the respective paﬁies
pursuant to the Administrative Procedures Act, the Commission File in this matter, and arguments
of counsel, WE, THE APPELLATE PANEL, AFFIRM THE FINDINGS OF FACT OF 'I'HE
SINGLE COMMISSIONER, IN FULL, AND FIND AS FOLLOWS:

1. That Employee, Employer, and Carrier are subject to and bound by the terms and
provisions of the South Carolina Workers’ Compensation Act, as amended, with Jenna Foran as
Employee-Claimant and Murphy USA as Employer and Liberty Insurance Corporation as Carrier,
Defendants.

2. That the average weekly wage of Employee at the time of the above-described

accident was $168.84, and his compensation rate was $112.57.
3. Order directives and instructions were sent to all parties on October 31, 2014.
4. The Claimant’s testimony is very confusing as to her description of this accident.

She verified her personal description multiple times which was different than what the video shows
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actually happened. The video also clearly shows that after the Claimant was in a kneeling position,
her ankle did not roll and she was able 10 walk over to the other side of the counter. The
Claimant’s testimony was therefore untrue and inaccurate based on the video surveillance showing
this incident.

5. The Claimant described the mat as being well over an inch thick causing her to fall.
This was inconsistent after the fhat was personally viewed at the hearing.

6. The manager of the store, Stokes Rogers, did authenticate the mat and brought it to
the hearing. This was the mat in question shown in the video which Claimant states caused her
ankle to roll. This mat was personal.ly viewed by the single Commissioner.

7. Photographs of the mat were taken at the hearing and agreed upon by all parties.

_._ . _8. The mat which Claimant indicates caused her injury_is possibly a quarter to half an .

inch thick at most.

9. Stokes Rogers, II, hmagm of this Murphy Oil station, indicated that he was never
told by the Cléimant that she felt she had an accident caused by the mat at the storé until two weeks
before the hearing date when informed by his counsel that that was the Claimant’s testimony. The
Claimant specifically reported to Mr. Rogers that she went to get up and hurt her left ankle. Mr.
Rogers was also aware that the Claimant suffered from a bad left ankle as she _generally walked
with a significant and noticeable limp on the left side prior to April 29, 2014.

10.  The medical report from Coastal Orthopedics dated June 12, 2014 specifically

shows the Claimant reported to Dr. Taylor that her left ankle pain began afier slipping and falling.

She did not discuss or describe to Dr. Taylor that she slipped while half on and half off of a mat.
11.  APA#I, pages 1- 5 specifically document the Claimant’s prior left ankle issues and

chronic instability.

12. The medical records from Doctors Care indicate the Claimant reported that her
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injury occurred when she stood up and may have caught on a mat twisting her left ankle. The
Claimant’s description of accident to her medical providers all indicate that her injury occurred
while she was rising from a kneeling or lower position. This is supported by all of the medical
records from Doctors Care pélg&s 6-47.

13.  The Claimant submitted as APA #3, pg. 53 é letter signed only by the Claimant’s
aﬁomey. I therefore do not give any weight to this letter as it is not signed by a medical physician.
Even if the medical reports did indicate that the Claimant slipped half on and half off of a mat, this
is inconsistent with the video evidence clearly showing this incident.

14. Thé video surveillance provided for this date of accident is key to the

compensability of this case. The video evidence does not show an injury by accident arising out of

_or within the course_and_scape of employment.. The Claimant is merely standing at the register_ .

with bol.ﬁ feet forward when her left ankle‘rolls. The video shows that the ankle rolling is therefore
idiopathic in nature regardless of the mat.

15. The Claima;lt testified that she had a total recovery from her previous ankle injury.
However, the store manager described the Claimant with a chronic and mﬁ@ble limp on an
everyday basis. Based on the Claimant’s weakness of her foot and prior instability of her leﬁ
ankle, we do not feel that the mat wheﬁa a quarter inch, half inch, or up to an inch caused her
accident or was any type of increased special risk incurred by the Claimant.

16. We find the Claimant’s testimony to be unclear as to what actually happened. The

Claimant testified repeatedly that she was in a kneeling position and was trying to stand with her

foot half off and half on the mat when her ankle rolled. Her description is unclear and is not
consistent with the video surveillance. The Claimant was limping around the gas station prior to
this accident contrary to her own testimony. The medical evidence also does not match the

Claimant’s testimony that she had a 100% recovery from her chronic ankle instability and surgery
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in 2004. _

| 17.  We give greater weight and credibility to the employer witness, Stokes Rogers, than
to the Claimant. The medical history shown in the medical records indicate t_he Claimant had
chronic instability of the left ankle. We do nbt find she suffered a compensable injury by accident
within the course and scope of her employment as the video shows her stafxding at the regisier
when her left ankle merely gives out. Furthermore, we do not find the mat to be a special risk that
contributed to her ankle giving out. The Claimant therefore suffered an idiopathic fall and is not
entitled to benefits under the South Carolina Workers’ Compensation Act.

" FULL COMMISSION APPELLATE PANEL CONCLUSIONS OF LAW

FULL COMMISSION APPELLATE PANEL CONCLUSIORS DX LAN

In view of those Findings of Faci, and as provided in the South Carolina Code of Law, WE,

..-THE _ABBELLATE_EANEL._AEFXIRM..-IHEU..CQNC_LMSIONS OF LAW_OF THE SINGLE

COMMISSIONER IN FULL:
I. Under § 42-1-130, Claimant was a covered employee at the time in question; and
under §_42-l-1 40, Defendant/Employer was a covered employer under the Act. |
2. Under § 42-1-160, Claimant did not suffer a compensablé injury by accident within
the course and scope of her employment. Thg Claimant’s rolling of the left ankle was idiopathic in
~ nature and not caused or aggravated by her work or any special risk found.in her employment. We
further find that the video surveillance supports the Claimant’s ankle rolling was idiopathic only.
Even if the Claimant’s foot had been half on and half off of the mat, we do not feel that the mat

caused or contributed to the Claimant’s injury after persohally reviewing the floor mat and the

video surveillance of this incident. .




ORDER/AWARD
IT IS, HEREBY, ORDERED that Commissioner Wilkerson’s Decision and Order dated January

14, 2015, is affirmed, in full. Commissioner Wilkerson’s Decision shall remain in effect.

" IT IS SO ORDERED.

SOUTH CARQLINA WORKERS’
COMPEN ON CzMMlSSlON

~ Commissioner T. Scott Beck, Chair

Chael Campbell, II

CERTIFICATE OF SERVICE

This s to certify that the undersigned has on this date served a copy of this order in the \
above entitled action upon all parties to this case by sending an electronic copy hereof by |
elactronic mail addressed to the attorneys for said parties; or if there is ah unrepresented

party(ies), by depositing a copy hereof, postage paid in the United States mail, first class,

addressed to the unrepresented party{ies} and to the attorney(s) for the represented

partyfies).

By Kim Falis on July 14, 2015
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