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RETURN TO RESPONDENTS EMERGENCY MOTION TO DISMISS

To The Honorable Court Of Appeals:
The Court should deny the Respondents’ motion to dismiss the appeal
for the following reasons:
£,
The Court has jurisdiction to hear this appeal under S.C. Code Ann. §
14-3-330. See Cooke v. Palmetto Health Alliance, 367 S.C. 167, 173-74 (Ct. App.
2005). Appellant’s statutory-employer defense was brought before the trial

court via a motion to dismiss or in the alternative motion for summary judg-



ment. In ruling on the motion, the circuit court considered evidence submitted
by the parties. Thus, the court ruled not on the motion to dismiss but instead
on the motion for summary judgment. See Baird v. Charleston County, 333
S.C. 519, 527 (1999).

IL

Denial of a summary judgment motion ordinarily is not appealable. Bal-
lenger v. Brown, 313 S.C. 476, 476-7T7 (1994). But in ruling on Appellant’s mo-
tion for summary judgment, the circuit court did precisely what the circuit
court in Cooke did: It “weighed the evidence and concluded the exclusivity pro-
vision did not apply because [Mr. Seay] was [not] a statutory employee” of Ap-
pellant. Cooke, 367 S.C. at 174.

IIT.

The circuit court in Cooke weighed the evidence in a “non-jury hearing
on the merits” of the defendant’s exclusivity defense. Id. The hearing in this
case was also a “non-jury hearing on the merits” of the defendant’s exclusivity
defense. (Exh. A). There is no meaningful distinction between the hearing in
Cooke and the hearing in this case. And in reaching its holding, the circuit
court, just like the circuit court in Cooke, “finally determined a substantial
matter forming a part of [Appellant’s] defense . . . .” Id. (internal quotation

marks omitted). Thus, “the order is appealable.” Id.



Iv.

The circuit court has heard all of the evidence bearing on this question
of law. The court’s decision is based on its conclusion that Hoechst Celanese
did not itself perform maintenance before or while Mr. Seay was working at its
facility. All evidence concerning Hoechst Celanese’s maintenance activities or
lack thereof has already been placed before the circuit court and the court’s
ruling on the statutory employer defense is on its face final. The circuit court
has not left open any possibility that it will reconsider its ruling at trial. Thus,
Just as in Cooke, the court’s ruling in this case on the statutory employer de-
fense is appealable under S.C. Code Ann. § 14-3-330.

V.

Appellant’s Notice of Appeal was not filed solely to delay and avoid the
trial of this matter; otherwise, Appellant would not have agreed to an expedit-
ed review. The Notice of Appeal was filed to allow this Court to decide the most
significant legal issue in the case, insofar as Appellant is concerned. The No-
tice of Appeal was also filed because the cases cited in the lower court’s order
as the basis for its ruling, when applied to the actual facts of this case, do not
support the denial of Appellant’s motion. Appellant requests that its Notice of
Appeal be accepted and that a briefing schedule to address this significant le-
gal issue be issued.

Conclusion

The Court should deny the Respondents’ emergency motion to dismiss.
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PROCEEDI NGS

(Cerk entered courtroomat 11:32 a.m)

THE CLERK: We're going to go into Judge
Mar k Hayes' courtroom and poll the jury. W're
going to ask all the jurors to line up and nove
this way.

That courtroomis a little smaller, so
we're going to have to squeeze in a little
tighter. kay?

(Wher eupon Court was not in session from

11:33 a.m until 11:50 a.m)

THE COURT: Keep your seats. So this is

Angel a D. Keene, Individually and as Personal

Representative of the Estate of Dennis Seay and

Linda Seay. Is it "see" or "say"?

VMR. PANATIER: " See.”

THE COURT: Seay versus 3M Conpany and
ot hers, 2013-CP-42-03195. And this is -- we're
going to do the notion of CNA Holding LLC s to
dismss or for summary judgnent based on the
statutory enpl oyer doctrine and --

M5. SHOFNER:  Your Honor, |'ve lost Chris
Collier fromyour chanbers to here. He should
be right here. There he is. He's going to be

handl i ng t he noti on.
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1 THE COURT: Ckay. Al right.

2 M. Collier.

3 MR. COLLIER:  Your Honor, do you want ne
4 at the podium here, or do you have a preference?
5 THE COURT: \Wherever you want to be.

6 MR COLLIER Okay. |[I'Il cone to the

7 podi um

8 Good norning, Your Honor. This is CNA's
9 notion to dismss or, in the alternative, notion
10 for summary judgnent based on the statutory

11 enpl oyee doctrine. You' ve granted this notion
12 I n past asbestos cases involving simlar facts
13 and the sane | aw

14 THE COURT: How -- was that really that
15 simlar? | nean, that was DuPont. They had a
16 construction division, they had a history of
17 construction activity, and they were in the

18 construction business, pretty nmuch, building
19 plants all over the country.

20 This is a far different situation, isn't
21 it?

22 MR. COLLIER. Well, yes, Your Honor. |
23 was actually going to say that M. Seay's work
24 at the Hoechst Cel anese plant was even nore

25 necessary, essential, and integral because he
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1 was doing the daily nmai ntenance on all the

2 equi pnent and the systens in the plant.

3 THE COURT: So CNA is in the maintenance
4 busi ness?

5 MR. COLLIER. Well, Your Honor, CNA, as |
6 know, | believe, they manufacture pol yester

7 mat eri al s.

8 THE COURT: Were they in the construction
9 busi ness, construction maintenance busi ness?

10 MR. COLLIER: |Is CNA in the maintenance
11 and construction --

12 THE COURT: Right, when they were here in
13 Spar t anbur g.

14 MR. COLLIER: No, Your Honor. They

15 manuf act ured pol yester materials, but it's our
16 argunent that you could not nmanufacture and

17 conti nue manufacturing pol yester or any other
18 materials w thout the continual maintenance and
19 upkeep work on the systens and the equi pnent,
20 which is what M. Seay did.

21 THE COURT: You probably couldn't stay in
22 the fishing rod business too long either if you
23 couldn't deliver your supplies by truck. But
24 isn't that what the Court said in the O nstead
25 v. Shakespeare, that the delivery part of a
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1 busi ness, such as Shakespeare, wasn't enough to
2 make them statutory enpl oyer truck drivers?

3 MR. COLLIER. Well, yes, Your Honor, that
4 s what was said in Onstead. But fromthe

5 st andpoi nt of actually manufacturing a product,
6 being able to continue to manufacture a product,
7 you have to have systens and equi pnent in place
8 to be able to do that and to -- you have to

9 per f orm mai nt enance on those systens and

10 equi pnent or they're not going to continue to
11 work after a period of tine.

12 THE COURT: That's true of every business.
13 MR COLLIER Well, it's true in certain
14 busi nesses, Your Honor.

15 THE COURT: Have they invented sone

16 mai nt enance-free business that |I'mnot aware of?
17 MR COLLIER. | wish ny house were

18 mai nt enance-free, but it's not.

19 THE COURT: Yeah, ne too.

20 MR. COLLIER  Your Honor, under 42-15-40,
21 the South Carolina Wrkers' Conpensation Act

22 provi des the exclusive renedy for enployees

23 injured in the scope of enploynent and excl udes
24 all other rights and renedi es, and South

25 Carolina courts have held that this rule extends
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1 to workers who may not be directly enpl oyed but
2 who are considered statutory enpl oyees of an

3 owner, such as Hoechst Cel anese who is

4 contracted with an i ndependent contractor, such
5 as Daniel, under the Voss v. Ranto, 325 S.C. 560
6 case from 1997.

7 To obtain the protections of the South

8 Carol i na workers' conpensation |aw, a conpany

9 nmust subscri be to approved i nsurance as provided
10 I n 42-5-20, and Hoechst Cel anese is provided

11 copi es of those policies.

12 The purpose of this |egislation was

13 described in Adans v. Davi son-Paxon 230 S.C. 532
14 from 1957 is protecting enpl oyees of

15 | rresponsi ble contractors who do not provide

16 wor kers' conp coverage for their enployees.

17 THE COURT: You're not sayi ng Dani el

18 Corporation was irresponsible, are you,

19 certainly?

20 MR. COLLIER:  Your Honor, we actually --
21 we paid -- we reinbursed Daniel for the workers'
22 conpensati on coverage on M. Seay, and so this
23 I s consistent with what Your Honor concluded in
24 the 2010 Ewi ng case that the entire concept of
25 statutory enploynent is designed to protect the

EveryWord, Inc. Court Reporting Page: 68 www.EveryWordInc.com
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enpl oyee by assuring that worknmen's conpensati on
coverage by either the subcontractor or the
general subcontractor or the owner, if the work
Is part of the owner's busi ness.

And a worker's enploynent status, as it
affects jurisdiction, as a matter of law for the
Court in any dispute and facts giving rise to
the i ssue should be resolved by the Court and
not a jury under \Weeler v. Mrrison Machi ne 313
S.C. 440 from 1993.

Under the Voss case, only one of the three
followng criteria nmust be nmet to concl ude that
the activity of an enployee of a contractor is
sufficient to make hima statutory enpl oyee, the
first being that the activity of the
subcontractor is an inportant part of the
owner's trade or business; or the activity
perfornmed by the subcontractor is a necessary,
essential, and integral part of the owner's
busi ness; or the identical activity perforned by
t he subcontractor has been perforned by
enpl oyees of the owner.

And so if either one of those three tests

Is nmet, the individual is considered a statutory

enpl oyee.
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And Hoechst Cel anese would submt that it
neets all three of the tests, but specifically 1
and 2; and, therefore, any doubt as to
M. Seay's status is to be resolved in favor of
coverage under the Act.

M. Seay testified that he was responsible
for repairs to and preventative nai ntenance on
t he equi pnment at Hoechst Cel anese and that he
wor ked on this equi pnent on a daily basis,

I ncl udi ng punps and val ves and gear boxes t hat
were used in the process and production |ines.

He testified that the process |ines were
vital to the operation of Hoechst Cel anese's
busi ness. He testified that each piece of
equi pnment was essential to the manufacturing
operation. And he testified that repairs and
preventati ve mai nt enance he perfornmed were
necessary for the continued operation of the
pl ant .

In short, he testified that the work that
he was perform ng was necessary, essential, and
an integral part of Hoechst Cel anese's busi ness.
And ot her witnesses offered by the plaintiffs,

I ncl uding M. Thonpson, mrror that testinony.

M. Thonpson confirnmed that the purpose of
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Dani el ' s mai ntenance was to ensure that the
Hoechst Cel anese production |ines remined
operational. He testified that keeping the
production |lines operating was inportant to
Hoechst Cel anese's manuf acturing business, and
nost telling is M. Seay's counsel's own
guestion to M. Thonpson during the plaintiffs'
direct exam nation of him quote, "Do you
believe that the work that Dennis and you all
did at the Hoechst plant, do you believe that
was an integral, inportant part of the operation
of the plant to which, if it wasn't done, it
coul d not function?"

And M. Thonpson answered, "Yeah."

As was true in \Weeler, maintenance and
repair of equi pnent was necessary to the
conti nued production of materials at Hoechst
Cel anese.

And Hoechst Cel anese corporate
representative Bruce Bower, who was deposed in
this case and al so offered an affidavit that's
been attached to our notion, and he confirned
what both M. Seay and M. Thonpson said, that
It was essential for Hoechst Cel anese to have

mai nt enance workers on-site to maintain, repair,
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and repl ace equi pnent.

He testified that maintenance and upkeep
of the production lines was a regul ar ongoi ng
part of Hoechst Cel anese's busi ness, and w t hout
t he ongoi ng mai nt enance perfornmed by Dani el
mllwights, like M. Seay and M. Thonpson,

M. Bowyer testified that the Hoechst Cel anese
facility could not have functioned properly and
woul d not have been able to continue to nmake
products. So M. Seay, M. Thonpson, and

M. Bowyer all agree with this because it nakes
sense. Wthout nmintenance to the plant, it
coul dn't operate.

So Hoechst Cel anese would submt that it
nmeets the first and second test under Voss, such
that the work that M. Seay perfornmed was an
| nportant part of Hoechst Cel anese's trade or
busi ness; and al so the ongoi ng mai nt enance was a
necessary, essential, and integral part of
Hoer scht Cel anese's busi ness under Voss.

And although | don't think it's necessary,
since the first and second tests are covered,
but Hoechst Cel anese would al so submt that it
neets the third test, since Hoechst Cel anese

ultimately ended up hiring Daniel's maintenance
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wor kers as its own enpl oyees. This was sone
nunber of years after M. Seay left.

Your Honor, there are nultiple cases that
are cited in our brief that establish that South
Carolina courts had concluded that cases
I nvol vi ng mai nt enance workers are necessary,
essential, and integral to an owner's business
so as to conclude that the individuals were
statutory enpl oyees.

And these cases include Smth v. T.H
Sni pes, 306 S.C. 289 from 1991; Centry v.
MIliken, 307 S.C. 235 from 1992; WMarchbanks v.
Duke Power from 190 S.C. 336 from 1939; Weel er
v. Morrison Machinery, 313 S.C. 440 from 1993;
and Harrell v. Pineland Plantation, 337 S.C. 313
from 1999, anong ot hers.

And I"'msure you're famliar with those
cases fromprior statutory enpl oyee notions,
| i ke those in Ewing and Bungarner, so |I'm not
going to go through all of them unless you want
me to. But |I'll note that two of the cases,
Gentry and Wheeler, are particularly instructive
here based on the argunents that are contai ned
in plaintiffs' response.

Hoechst Cel anese was contractually
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obl i gated under the maintenance contract with
Dani el to reinburse Daniel for workers' conp
coverage. Exhibit J to our neno includes the
contract provisions under Section 4(c) and
specifically states that Hoechst Cel anese is to
rei mburse Daniel for "workmnmen's conprehensive
statutory enployee liability insurance.”

This is consistent wwth M. Bower's
testinony that Hoechst Cel anese paid Daniel for
t he workers' conp insurance.

Li ke Hoechst Cel anese's paynent to Dani el
for workers' conp insurance for all mllwights
that were used on its premses, MIliken, in the
Gentry case, required the contractor working on
Its prem ses to obtain workers' conp coverage.
Also, like MIliken's paynent to the contractor
in Gentry for the workers' conp cover age,
Hoechst Cel anese rei nbursed Daniel for all of
Its workers' conp coverage for the mllwights.

The Court in Gentry found Gentry to be a
statutory enployee of MIliken in connection
Wi th the maintenance work he was perform ng
on-site by installing scouring equipnment, which
was determ ned to be necessary to MIIliken's

busi ness, |ike the equipnent that M. Seay
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1 wor ked on at Hoechst Cel anese.

2 In Wheeler, the plaintiff was an asbestos
3 abatenent worker at a Springs textile mll. The
4 Springs mll was not in the business of

5 perform ng abatenent work, but it was a vital

6 conponent of the plant's nmaintenance pl an.

7 Plaintiffs' argunent in this case is that
8 Hoechst Cel anese was not in the maintenance

9 busi ness and thus can't claimM. Seay as a

10 statutory enployee. But this flies in the face
11 of \Wheel er, where the Court concluded that the
12 plaintiff was a statutory enpl oyee of Springs
13 because the mai ntenance abat enment work he was
14 perform ng was a necessary part of an ongoi ng
15 process at the textile mll, like M. Seay's

16 wor k at Hoechst Cel anese.

17 Plaintiffs' response is an effort to try
18 and get around your prior rulings in BEwi ng and
19 Bungar ner .

20 The cases that are cited in plaintiffs'

21 response relate to delivery drivers and

22 transportati on of goods, |ike you nentioned a
23 few m nutes ago. And under this line of cases,
24 If M. Seay had delivered materials to Hoechst
25 Cel anese or had taken finished material from
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1 Hoechst Cel anese, he could not be considered a

2 statutory enpl oyee of Hoechst Cel anese.

3 But this is a far cry fromthe necessary,
4 essential, and integral nature of the

5 mai nt enance work that M. Seay perforned at this
6 pl ant on a day-in and day-out basis to keep the
7 equi pnent and production |ines running.

8 Plaintiffs point to Harrell in an effort

9 to defeat our notion, but Harrell actually

10 supports the Hoechst Cel anese notion in two

11 ways.

12 First, Harrell concluded that the

13 responsibilities that the outside contractor had
14 in relation to the property owner net both the
15 first and second test of the statutory enpl oyee
16 doctrine because the contractor maintained every
17 aspect of the daily operations of the property
18 owner's |land, like Daniel did for Hoechst

19 Cel anese.

20 The Court stated that the first and second
21 tests may be net if the owner otherw se, quote,
22 woul d have to -- would have had to hire direct
23 enpl oyees to conplete those duties. In fact,

24 the Court stated that, quote, their relationship
25 Is exactly the type that the statutory enpl oyer
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1 theory is nmeant to cover.

2 This is the sane rel ati onshi p between

3 Hoechst Cel anese and Dani el .

4 Second, plaintiff msconstrues Harrell,

5 Its conclusion, with respect to an owner's

6 wor kers' conp coverage requirenents.

7 In Harrell, Pineland did not provide any
8 wor kers' conp coverage to protect Harrell.

9 That's 180 degrees difference fromthe facts

10 that we have in this case where Hoechst Cel anese
11 was obligated under the contract to pay for

12 M. Seay's workers' conp coverage.

13 Plaintiffs' citations to Harrell were

14 taken out of context and ignore that Hoechst

15 Cel anese rei nbursed Daniel for workers' conp

16 coverage, just like DuPont did in the Em ng and
17 Bungar ner cases in which you determ ned that

18 M. Ewing and M. Bungarner were statutory

19 enpl oyees of DuPont.

20 Mor eover, Hoechst Cel anese has produced
21 policies showng that it maintai ned workers'

22 conpensati on coverage during the tine period at
23 | ssue, thus conplying with Sections 42-5-10 and
24 42-5-20.

25 And, finally, plaintiffs point to Section
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1 42-11-70 in an effort to suggest to this Court

2 that plaintiff cannot file a workers' conp

3 claim Plaintiffs' citation is incorrect,

4 however, as 42-15-40 governs the tine franme for
5 filing a claim And under 42-15-40, plaintiffs
6 have until|l August 8th of this year to file a

7 wor kers' conp cl aim

8 This is a covered clai munder the South

9 Carol i na Wirkers' Conpensation Act. M. Seay

10 was di agnosed with an occupati onal di sease which
11 Is covered under the Act. Nothing in 42-11-70
12 bars plaintiffs fromfiling a workers’

13 conpensation claimhere. Plaintiffs have not

14 even tried to file a workers' conp claimyet, to
15 our know edge, to be able to assert that they

16 can't do it. They're junping the gun by

17 predi cting what the comm ssion would hold rat her
18 than filing the claimand actually having it be
19 deni ed.

20 This Court concluded that M. EwW ng's and
21 M. Bungarner's clains were subject to the

22 excl usi ve renedy provision of the South Carolina
23 Wor kers' Conpensation Act, and the sane facts in
24 | aw apply in this instance.

25 Even if you accept plaintiffs'
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1 interpretation of the interaction between

2 42-11-70 and 42-15-40, it does not excuse

3 plaintiffs fromfirst filing the workers' conp
4 claim Even the conm ssion decisions that they
5 attach to their response support our position in
6 t hat regard.

7 In the conclusions of [aw sections in

8 t hose decisions, the conmmi ssion states that it
9 has jurisdiction over the clains. Nothing in
10 ei ther decision suggests that such clains are
11 barred frombeing filed, and they certainly

12 don't confer jurisdiction to a civil court.

13 So as this Court found in the Ewi ng case
14 i n 2010 and in the Bungarner case in 2011 that
15 t hose gentlenen were statutory enpl oyees of

16 DuPont, it should find that M. Seay is a

17 statutory enpl oyee of Hoechst Cel anese, thus

18 conferring exclusive jurisdiction to the South
19 Carolina Industrial Conmm ssion.

20 M. Seay's work was necessary, essential,
21 and integral to the maintenance and upkeep and
22 conti nued production of the Hoechst Cel anese

23 plant. Any doubt is to be resolved in favor of
24 coverage under the South Carolina workers'

25 conpensation |law, as held in Revels. And under
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Gentry and Wheeler, this Court | acks
jurisdiction over plaintiffs' workers’
conpensation claim and the case should be
di sm ssed as to Hoechst Cel anese because it's
barred by the exclusive renedy provisions of the
Sout h Carolina workers' conpensation | aw.

M. Seay is a statutory enpl oyee of
Hoechst Cel anese, and plaintiffs' exclusive
remedy is to pursue a workers' conpensation
claim \Wether or not coverage is granted as to
M. Seay is a decision for the conm ssion, not a
decision for this Court. And it's the
commi ssion, not this Court, that has
jurisdiction over the claim

And because plaintiffs' common | aw cl ai ns
are barred, any |oss of consortium claimwould
al so be barred under Lowery v. Wade Hanpton, 270
S.C. 194 from 1978. And CNA woul d thus
submt -- thus request that this Court grant its
notion to dismss or, in the alternative, notion
for summary judgnent.

THE COURT: Al right. Thank you, sir.

MR. COLLIER. Thank you, Your Honor.

THE COURT: Yes, sir.

MR. PANATI ER.  Your Honor, is it okay if |
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1 stand here?

2 THE COURT: \Wherever you want.

3 MR. PANATIER.  So, honestly, | think the
4 best thing to do is start at the end.

5 The Truax case, which we attached to our
6 | ast response -- and we went back and forth

7 three or four tinmes -- | think addresses this
8 | ssue squarely with very little analysis of

9 trying to determ ne subjective facts about

10 statutory enployer. Truax was an asbestosis

11 wor kers' conpensation claim This was 2009. |
12 have a copy of the case. You nmay have it

13 al ready, or | can --

14 THE COURT: | think we got it, yeah.

15 MR. PANATIER  So Truax, this was the

16 first one we're aware of where the Wrkers'

17 Conpensati on Conmm ssion actually anal yzed the
18 statute for whether or not there was a

19 cogni zabl e claimfor pulnonary injury that was
20 di agnosed nore than two years after the

21 exposure.

22 And they say, point blank, there is no
23 claim |If a pulnonary di sease occurs nore than
24 two years after, with the exception of ionizing
25 radi ation, that was the intent of the statute,
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to disallow the claim

And this was a case of asbestosis. This
man, his | ast exposure was 1972. He applied 32
years later, and they said claimdenied. Very
clearly, bright-line rule.

He could have filed under the statute of
limtations. He would have had two years beyond
the two years after his exposure. So he woul d
have had four years after his exposure to file
the claim It would have been recogni zed at
that point. But anything after four years --
the two years post-exposure plus the statute of
limtations -- is not going to be conpensabl e.

And on -- it's a four-page decision. But
on page 4 under their findings, they state that
under the plain-neaning rule, it is not the
Court's place to change the neaning of a clear
and unanbi guous st at ut e.

42-11-70 is abundantly clear in its intent
to disallow conpensation for disability or death
for an occupational disease of a pul nonary
nature that was not contracted within two years
of the date of the |ast injurious exposure and
the last injurious exposure in this case,

dependi ng on what records we |ook at, is either
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1 going to be '"79 or '80. And so M. Seay would

2 have had two years to file a claimfor a disease
3 t hat had not manifested.

4 They go on to say, "Notw thstanding the

5 | at ency period of asbestos-rel ated di seases,

6 such as asbestosis, the |egislature has never

7 anended this provision, and its intent is

8 abundantly explicit any doubt as to intent of

9 the legislature to exclude any pul nonary-rel ated
10 di seases from conpensation unl ess contracted

11 within two years of the claimant's | ast exposure
12 I s renoved when | ooking at the | one exception to
13 this rule, that being for ionizing radiation.

14 And then they define what is contracted:

15 "Under the plain | anguage of 42-11-70, it is

16 | npossible to reconcile the 32-year gap in this
17 case between the claimant's | ast date of

18 enpl oynent, '72, and when he contracted this

19 di sease, i.e., becane disabled in 2006."

20 He said -- later they say, "As a result,

21 the clai mant has not net his burden of proof in
22 show ng that the occupational disease was

23 contracted within two years after his | ast

24 exposure in 1972 under 42-11-70, and his claim
25 I's denied."
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Certainly, Your Honor is not here as part
of the Workers' Conpensation Conm ssion, but you
can determ ne whether or not there is a claim
for this individual and whether or not he woul d
have relief within the workers' conpensation
area. But he does not, obviously, under that
part of the statute.

My next point goes to whether or not
Cel anese was even a subscriber. Now, in
Harrell, Harrell nmakes it very clear that it
doesn't matter if the man was able to recover
wor kers' conpensation fromhis direct enployer,
which he did. They both had a duty to, both the
owner of the prem ses and his own contractor.

In this case, based on the contract,

Dani el entered a good contract where they said,
Cel anese you're going to pay our workers’
conpensation costs. That doesn't obviate

Cel anese's obligation to have workers'
conpensation. And Harrell nmakes that very, very
cl ear when they discuss the dissent in the case.
They say, "The dissent m stakenly | ooks at
Harrell's situation in hindsight, denying a tort
suit agai nst Pinel and because, as it turns out,

Harrell successfully recovered sone conpensation
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fromFolk" -- that's the contractor, his

enpl oyer -- "ignores policy behind requiring a
statutory enployer, as well as the direct

enpl oyer to secure paynent of conpensation in
order to guarantee tort imunity. It is true
that, in this situation, Harrell may recover in
both tort and in workers' conpensati on.

However, Harrell is recovering fromtwo separate
entities, each that owed hima responsibility to
secure conpensation.”

And they reiterate that two or three tines
in that case, that it doesn't matter whether or
not the direct enployer had workers' conp.

Dani el did, and Cel anese paid for it. But
there's no case law to support their position
t hat, because we reinbursed themfor their
costs, we no | onger have an obligation to

mai ntai n workers' conp insurance.

And lastly on that issue, they don't have
wor kers' conp insurance for the whole tine, nuch
| ess proof of it. \What they have is they have
| ocated workers' conp insurance from 1968
t hrough Novenber of 1972 and again from May of
78 through May of '80. There is a

five-and-a-half-year gap that Cel anese has no
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1 proof they maintained this insurance for.

2 So at best -- at their best case is that

3 there would be no claimup through '72 if

4 M. Seay worked through Novenber of '72 or if he
5 wor ked after May of '78. But he worked the --

6 continuously during that period of tinme right

7 there in the mddle, five and a half years. And
8 they' ve supplied their policies for the early

9 period and the | ater period.

10 But there's a five-and-a-half-year gap

11 that there is no proof. And that's undi sputed.
12 They have an affidavit froman individual, Gary
13 Al l en, who says we believe we maintained it, but
14 we don't have the actual proof. Harrell says

15 you have to maintain the actual records.

16 Lastly, on the issue of statutory

17 enpl oyer, nost of the cases cited by Cel anese on
18 the issue of the three prongs of analysis for

19 statutory enpl oyer are pre-d nstead, and

20 O nstead nade it clear, Look, we can't just

21 anal yze this on whether it's inportant to the

22 busi ness.

23 Certainly -- and plaintiffs agree -- the
24 mai nt enance of the facility was extrenely

25 i nportant to Cel anese's business, but it wasn't
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part of the business. Celanese didn't have a
construction division. They didn't do
construction.

And all of these cases post O nstead have
analyzed it in a way where they say, Look, even
though it's inmportant, was it part of the
busi ness?

And it was undi sputed, not part of
Cel anese's business. And they didn't ever prior
to that time -- prior to M. Seay's tine -- do
construction or nmaintenance. It was all done by
Dani el peopl e.

But that -- | think that that is a -- the
three-prong thing is a nuch nore subjective
thing other than just -- there is no clai munder
t he workers' conpensation statute of the two
years. And then it's undi sputed that Cel anese
doesn't have the insurance for five and a half
years.

THE COURT: Thank you.

MR. COLLIER  Your Honor, may | reply
briefly?

THE COURT: Sure.

MR COLLIER As to Section 42-11-70,

plaintiffs are junping the gun and m sconstrui ng

EveryWord, Inc. Court Reporting Page: 87 www.EveryWordInc.com



Day 1 Second Section 7-27-15

1 whet her they can file a claimversus whet her

2 they can collect on aclaim Nothing in

3 42-11-70 bars themfromfiling a claim

4 In the case |aw attached by the plaintiffs
5 to their response, the comm ssion states that it
6 has jurisdiction over the clains. Wile the

7 comm ssi on deni ed coverage in two instances,

8 It's awarded coverage in other instances where

9 the | ast exposure occurred nore than two years
10 before the claimwas filed. 42-11-70 doesn't

11 authorize plaintiffs to file a civil suit

12 because they think or are predicting the claim
13 wi || be deni ed.

14 Truax doesn't say that you can file a

15 civil suit. Plaintiffs are essentially asking
16 this Court to conclude that the comm ssion would
17 deny their claimif they did fileit. It would
18 be |ike, you know, filing an appeal before you
19 receive a decision fromthe trial court because
20 you think it will be denied.

21 Both of the decisions cited by plaintiffs,
22 as well as the ones cited in our surreply, nake
23 it clear that the comm ssion has the exclusive
24 jurisdiction over these cases. |It's for the

25 comm ssion to decide whether the plaintiffs have

EveryWord, Inc. Court Reporting Page: 88 www.EveryWordInc.com



Day 1 Second Section 7-27-15

1 a conpensabl e claimunder this act, and this

2 Court doesn't have that jurisdiction to nmake

3 t hat deci si on.

4 I f you accept their interpretation of the
5 I nteraction between 42-11-70 and 42-15-40, for

6 anyone in South Carolina to file a workers' conp
7 claimtoday for a disease related to asbestos

8 exposure, they would have had to have | ast been
9 exposed to asbestos no earlier than July 27th,
10 2013. That would effectively abrogate any sort
11 of workers' conp claimrelated to asbestos

12 exposure in South Carolina.

13 In speaking with practitioners and the

14 staff attorney at the workers' conp office,

15 plaintiffs' interpretation that the clai m nust
16 be filed within two years of the | ast exposure
17 I's not how the cases are reviewed and decided in
18 South Carolina, and workers' conp clains for

19 asbest os exposure are still being pursued under
20 the proper jurisdiction of the comm ssion.

21 It's not within this Court's jurisdiction
22 to determ ne that workers' conp coverage doesn't
23 exi st, because 42-15-40 is what governs it.

24 As to Hoechst Cel anese's workers' conp

25 policies on your own enpl oyees, plaintiffs are
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1 correct that we cannot produce every policy from
2 1968 until 1978, but we have produced the

3 policies that were in place when M. Seay

4 started working at Hoechst Cel anese and when he
5 st opped wor ki ng at Hoechst Cel anese. And,

6 frankly, 1I'm sonmewhat surprised that we were

7 able to find the ones that we did, given the

8 passage of nore than 40 years.

9 But just because we can't find the

10 remai nder of them doesn't nean that they don't
11 exist. It doesn't nean that we didn't have

12 coverage during that period of tine, as

13 M. Allen stated in his affidavit.

14 Plaintiffs haven't put forth any evidence
15 that we didn't have coverage during that period
16 of tinme. And it should be reasonably construed
17 that we woul dn't have just dropped workers' conp
18 coverage for a period of five years.

19 Finally, with respect to your prior

20 rulings in the BEwing and the Bungarner cases, |
21 don't think there's anything that could be nore
22 necessary, essential, and integral to a plant's
23 operation than the nai ntenance of the equi pnent
24 and the piping systens inside it.

25 Thank you, Your Honor.
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1 THE COURT: |Is there any evidence that

2 Cel anese enpl oyees ever di d mai ntenance?

3 MR. COLLIER: They did do nmi ntenance,

4 yes, Your Honor, after -- we're not sure of the
5 exact date, but at sonme point in tine, the group
6 of Daniels fol ks who were there doing the

7 mai nt enance were hired on as Hoechst Cel anese

8 enpl oyees.

9 THE COURT: Wen was that?

10 MR COLLIER It was -- it was -- | don't
11 know t he exact date. It was sonetine after

12 M. Seay worked there. But it was in the -- it
13 was either in the '80s -- "80s or '90s, and it
14 hasn't been able to be clarified nuch further

15 than that. But yes, Your Honor, at sone point
16 intime, all those Daniel enployees were brought
17 on the Hoechst Cel anese payroll and continued to
18 do the nai ntenance and upkeep work of the -- of
19 all the punps and val ves and pi pi ng systens j ust
20 | i ke they did when -- they were just wearing a
21 different hard hat basically.

22 THE COURT: Thank you. Al right. [I'm
23 per suaded by the A nstead deci sion which

24 overruled quite a body of |aw about this

25 statutory enployer issue. And | don't find that
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t he mai ntenance here was a part of the trade
busi ness or occupation of Cel anese.

The underlying test is whether the
activity is an inportant or an integral part or
process of the business. But there is no
evi dence that the enpl oyer here perforned
mai nt enance while M. Seay was enpl oyed there,
onits own. So | don't believe it was part or
process of Cel anese's busi ness.

If you | ook at cases around the country
t hat have grappled with this | anguage, one of
which is the Fourth Circuit, which is -- noted
that with a surprising degree of harnony, courts
have agreed upon a general rule of thunb that
the statute covers all situations in which work
I s acconpl i shed which this enpl oyer woul d
ordinarily do through enployees. And |I'm
par aphrasi ng, but that's Corollo v. S.S. Kresge
Conpany, 456 F.2nd 306.

At 312, Note 8, quoting Larson in
wor kmen' s conpensation law, it was applying
South Carolina law at the tine and also relied
on Chi ef Judge Sanders' opinion in Raines v.
Goul d, Inc., which was about construction

busi ness. But he points out that a
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1 “manuf acturer nust have a plant, but this fact
2 al one does not nmake the work of constructing a
3 plant part of the trade or business of every

4 manuf act urer who engages a contractor to

5 construct a plant. Oherw se, the enpl oyees of
6 every contractor so engaged woul d be statutory
7 enpl oyees of every such manufacturer. W are

8 aware of no case in any jurisdiction holding

9 this and we do not believe this is what the

10 | egi sl ature i ntended when it enacted the South
11 Carol i na Wrkers' Conpensation Act.”

12 Mai nt enance work equates with construction
13 work in this context. | don't see howit neets
14 the plain | anguage of the statute. Even if it
15 did, I find there is sone question about the

16 applicability of workers' conpensation coverage
17 for Celanese. There's a gap init. Therefore,
18 they wouldn't qualify as a statutory enpl oyer.
19 As to the question of whether the

20 plaintiff here would have the right to pursue a
21 wor kers' conp claimin light of Truax, | don't
22 have any comment on that other than to say that
23 It's not entering into ny analysis here. |

24 believe the statute says that the Wrkers'

25 Conpensation Act grants rights that -- | forget
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t he exact phrasing the | egislature used, but the
| dea being that if a person has rights under the
Act, the statutory enpl oyer doctrine can apply.

So here, there's a question about whether
such rights exist because of the gap in
coverage, and finding that there is a
substantive right is not sonething | can do.
That's sonet hing the workers' conpensation or
sone higher court would have to determ ne. So
I'"'mnot relying on that in reaching ny decision.

kay. So | respectfully deny the notion.

M5. SHOFNER:  Your Honor, | think I
under st and your denial and your ruling.

THE COURT: Ckay.

M5. SHOFNER: But we would -- we believe
t hat under Code 1976, Section 14330, that this
is a final determi nation of a substantial matter
or right as to Cel anese on the whole or part of
this action. And we would like to have a direct
appeal of this order.

THE COURT: Ckay.

M5. SHOFNER: And, therefore, | think we
need the Court -- we would request the Court to
make a final -- to draft a final order as to

this issue so that we may directly appeal it to
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the Court of Appeals.

THE COURT: Well, I"mcertainly going to
do whatever you need ne to do to enable you to
pursue your appellate rights. | don't know how
quickly | can draft up an order when |I'mgetting
ready to start a trial, though.

M5. SHOFNER: | nean, | guess that's
the -- that's the issue hereis, if it's
directly appeal able, then do we have to go
through the trial as to us, for Celanese, while

we're appealing this, since we feel it's a

substantial -- it's a determ nation of a
substantial matter for -- as to Cel anese?
THE COURT: | don't know. That's an

I nteresting question, one that's above ny pay
grade. | don't --

M5. SHOFNER: So -- and | guess if it
is -- if it is a final order, then we can take a
notice of appeal. |'mhappy to draft that order
for you to have tonorrow to take a | ook at so
that we can then file our notice of appeal and
not have to go forward with the trial on this
| ssue.

MR. PANATIER  And we'll do sone research

to figure out whether or not it's an appeal abl e
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I ssue at this point as well.

MR. TIVIN.  Your Honor, Mark Tivin on
behal f of John Crane.

If Celanese is requesting to stay their
portion -- in a sense, they're asking to stay
their portion of the case, then John Crane would
be severely prejudiced. The entire case has to
be stayed at that point in tinme because it cones
to questions of apportionnment and ot her
guestions, and you can't do the trial half and
not half, so if the stay is being granted --

MR. PANATIER | totally disagree. There
Isn't any apportionnent. And so the case could
be tried as to John Crane or it could be tried
as to Celanese. But if Cel anese wants to
appeal, and it's an appeal abl e i ssue, then they
can appeal. But | don't think that the
plaintiffs' rights to their trial should be
prej udi ced because John Crane doesn't want to
try the case anynore.

MR TIVIN. That's incorrect. W have a
right to apportion between all -- between the
def endants who go to the jury. And if Cel anese
is -- if their portion of the action is stayed,

we woul d not be able to apportion, to waste the
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1 judicial resources because the case should be

2 tried one tine.

3 And if -- when Cel anese goes, if

4 there's -- the apportionnent could never work if
5 you try a case one at a tinme. Both the

6 def endants have to be there. So if they're

7 requesting a stay of this action so they can

8 pursue the direct appeal, John Crane woul d

9 request a stay so the entire matter could be

10 tried at once or for apportionnment purposes.

11 I f Your Honor chooses not to stay the

12 action and continue on with the case with

13 Cel anese here, then obviously, we -- if they

14 appeal after any verdict. But if they're

15 appealing nowin the mddle of the case, it's a
16 waste of judicial resources and prejudicial to
17 John Crane of not having all the defendants in
18 the trial against which whomwe coul d seek

19 apportionment .

20 THE COURT: So, well, well, the plot

21 t hi ckens.

22 MR. PANATIER | nean, obviously, they can
23 put on any evidence they want to if Cel anese

24 Is -- you know, call it causation to influence
25 the jury's ultimate decision. But if they're
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1 the only defendant at trial, then it's not

2 apportioned to anybody else. And they would be
3 the only defendant at trial because Cel anese is
4 gone.

5 So that would be -- that woul d be our

6 position. But | think, obviously, we should

7 probably | ook at the issue and see if it really
8 I s an appeal abl e issue at this point.

9 MR TIVIN. Exactly, Your Honor. |If

10 Cel anese appeals and | oses their appeal, then
11 John Crane is prejudi ced because we woul d have
12 been able to apportion with themat trial, and
13 then we'd | ose that right because there's an

14 appel | ate case going on while we're sitting in
15 the exact sane action while we're trying the

16 case.

17 THE COURT: | don't know if it's

18 | mredi ately appeal able. Again, that's not ny
19 I ssue. | nean, that's sonmething I'lIl have to
20 have rul ed upon el sewhere. But | know that if
21 you' re denied a node of trial, such as jury

22 versus nonjury, that's inmedi ately appeal abl e.
23 And I'mjust trying to think out loud in terns
24 of --

25 M5. SHOFNER: The case law that | found
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1 that | believe supports our position that this

2 I's i medi ately appeal able is Watson v. Underwood
3 756 S.E. 2d 155 is a 2014 case. And it says that
4 "The determ nation of whether a party may

5 | mredi ately appeal an order issued before or

6 during trial is governed primarily by Section

7 14-3-330 of the South Carolina code."

8 And an order -- and it involves -- "An

9 order 'involves the nerits' as the termis used
10 under that section and is innmedi ately appeal abl e
11 when it finally determ nes sone substanti al

12 matter formng the whole or part of sonme cause
13 of action or defense."

14 So our defense is that we are a statutory
15 enpl oyer. That's a substantial right. You have
16 denied that and said that we are not. And,

17 therefore, we believe it's imedi ately

18 appeal able. And -- and we woul d need a final

19 order in order to file our notice of appeal that
20 we woul d imedi ately take to the appellate

21 court.

22 If you're saying that it's not your

23 position to determ ne whether that is an

24 appeal able order and it's the court of appeals',
25 then I think we have a right to the final order
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so we can appeal it. Because | don't know who
el se woul d nmake that determi nation or not,
unless it was you or the court of appeals.

THE COURT: | don't think I can nmake the
det erm nati on.

M5. SHOFNER: Okay. But you know that you
have indicated that you will give us a final
order to this issue, correct?

THE COURT: 1'll do whatever | can,

Ms. Shofner, to help you efficiently pursue your
appel late rights, and if you just need us to do
a formorder that says a formorder is going to
follow so you can go ahead and take it up, 1'l
be happy to do that. | don't want to, but, you
know, the problemis, once you appeal it, |
could lose jurisdiction of the issue. And if
there's not a formal order out there, then the
court of appeals is probably going to say, "What
are we | ooking at here?"

So it seens to ne the better thing would
be just sone short order that -- it's hard for
ne to do it. W have another notion by another
defendant, for instance. |It's hard for ne to do
it efficiently. Maybe you all can hamrer it out

anongst yourselves, and if it's sonething |
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1 agree wth, | can sign it and then you can take
2 It up.

3 MR, ELLIOIT: Judge, this is Janes Elliott
4 for John Crane. Just briefly, we recently had a
5 simlar issue with the Shipwatch case with Judge
6 Dennis down in Charleston where there was an

7 appeal taken by one party. It was the

8 plaintiff.

9 And Judge Dennis |ikew se says, "I don't
10 know if it's appeal able or not; you got to take
11 that up with the appellate courts.”™ And the

12 appel l ate court ultimtely nmade the decision as
13 to whether or not it was a proper appeal.

14 But there was a notion to stay the case by
15 the other parties, and that was an issue for the
16 trial judge to take up. It was that he had to
17 determ ne whether or not that issue which was

18 bei ng appeal ed i npacted the bal ance of the case,
19 such that it had to be stayed.

20 So | think that, although the one issue

21 about whether or not it's appealable is not your
22 deci si on, but whether or not to stay the case, |
23 believe, is a decision for Your Honor.

24 THE COURT: What did he do?

25 MR. ELLIOIT: He stayed the whol e case.
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THE COURT: Did he?

MR ELLIOIT: He did.

THE COURT: Did he issue an order or
just --

MR. ELLIOIT: For the stay? Yes.

THE COURT: Yes. He did?

MR ELLIOIT: | don't remenber if it was a
witten order. |It's been a few nonths, but |
was going to look at -- | was trying to renenber
the rul e what happens with a stay. Samjust
handed it to ne.

It says, "As a general rule, the service
of a notice of appeal in a civil matter acts to
automatically stay natters decided in the order,
j udgnment, decree, or decision on appeal and to
automatically stay the relief ordered. 1In the
appeal order, judgnent, or decree, this
automatic stay continues in effect for the
duration of the appeal unless lifted by order by
the lower court, the admnistrative tribunal,
appel l ate court, or justice of appellate court.
The | ower court or admnistrative tribunal
retains jurisdiction over matters not affected
by the appeal ."

And our argunent would be we woul d be
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| npact ed, because regardl ess of whether they say
we can apportion or not, we do have the right
under the statute to argue apportionnent. And
if they're in the case, they would be on the
verdict formand we coul d perhaps gain
apportionnent.

But if they're not in the case, Your Honor
mght rule that they can't be on the verdict
form because they're not a defendant, and
therefore they can't be apportioned any
responsibility for any part of the verdict.

And so clearly we're directly inpacted by
t hat .

MR TIVIN. And just as an aside, Your
Honor, if you decide that you can apportion, if
you allow the case to go forward and we can
apportion agai nst Cel anese and they win on their
appeal , then the judgnent -- the apportionnent
woul dn't stand because they woul dn't have been a
defendant at the tinme of trial if they prevail
on their appeal.

Now, on the flip side, if you don't
allow -- if you allow themto appeal and you
have us go forward and you don't allow us to

apportion and your order here is affirned, then
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1 that other prior judgnent also would be

2 prejudicial to John Crane because we woul d have
3 been abl e to apportion.

4 MR. PANATIER | have an idea. How about
5 this? In these -- in a lot of these cases

6 around the country, where we can apportion to

7 peopl e who aren't there just so the jury can

8 apportion it, then the only person who pays

9 anything is the trial defendant.

10 "Il agree you can apportion to Cel anese
11 and it's not binding on Celanese. |[|f they cone
12 back and we -- we're not going to argue

13 res judicata.

14 So I'Il agree. You can apportion to

15 Cel anese, try the case agai nst Cel anese, put on
16 the case against Celanese. W'II| try the case
17 agai nst you, and the jury can apportion between
18 you and Celanese. And I'I|l agree it's not

19 res judicata as to Cel anese.

20 THE COURT: \Who are you asking?

21 MR. PANATIER |I'mjust saying -- |I'm

22 proposing that. |'m proposing that to the Court
23 so that -- one, so that the Seay famly gets a
24 trial.

25 THE COURT: Yeah.
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MR. PANATI ER:  So John Crane's concerns
about apportionnment are addressed. And
Cel anese' s concerns about being able to appeal
Wi t hout having sone res judicata as to their
apportionnment is resolved. So | think that's a
proposal that would work. The only prejudiced
party woul d be us because we're agreeing to
apportion to a nondefendant.

THE COURT: Well --

MR TIVIN  Your Honor, that could lead to
I nconsi stent verdicts.

THE COURT: Maybe |'m m ssing sonething,
but what junps out to ne about that proposal is,
i f Cel anese is gone, how are they going to
present their defense? And is John Crane -- do
they have the right to a stay instead of having
sone enpty chair that -- even though it's part
of a proposal, | don't know It would have to
be by consent, obviously, but I'mhaving a hard
time thinking that through.

MR. PANATIER If it's by consent, | think
t hat ends the discussion.

THE COURT: It usually does.

MR. PANATIER  Unless Mark wants to try

the case right now, but, anyway, |'mputting it
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out there as an option.

THE COURT: | appreciate your creativity.
kay.

MR PANATIER:  So should we brief the
| ssue on appealability? | guess -- well, if
you're saying it's not your call, | guess it's

just going to be --

M5. SHOFNER: | think what | wll try to
do is, today and tonight, to draft a final order
based on your ruling and submt it to themto
see if we can agree on it. And if we get close,
we can submt it to you and see if you agree on
it for a final resolution. And then we may file
our notice of appeal once we get the final order
signed by you. Does that sound |i ke a proper
way to proceed at this point?

THE COURT: That's fine.

MR TIVIN. Based on that, Your Honor,
John Crane woul d nake a notion to stay the
proceedi ngs until their appeal is handl ed,
however the appeal gets handl ed.

MR. PANATIER  And just for clarification,
then, I would just like to -- M. Shofner just
said "may appeal.” | think a notion for stay

woul d be ripe if you are appealing.
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1 M5. SHOFNER: | nean, | think we're

2 definitely appealing. | think --

3 MR. PANATIER | just wanted to -- all

4 right. Your Honor?

S THE COURT: Yeah.

6 MR. PANATIER.  Ckay. |'mthinking again.
7 May | -- perhaps | could take a shot in the dark
8 at resolving with Cel anese, so naybe |I could

9 just chat with their people and just see if

10 there's a way to do it before any stay.

11 THE COURT: Yeah, why don't you do that
12 while we do Ms. Techman's notion. Gkay. Thank
13 you.

14 MR. PANATI ER  Ckay.

15 THE COURT: Well, | guess you can't.

16 Maybe that was --

17 M5. TECHMAN: Judge, this wll be very

18 brief.

19 THE COURT: Yeah.

20 M5. TECHVAN:  Jennifer Techman, on behal f
21 of Spirax-Sarco. Judge, | know the Court has
22 our summary judgnent notion. It is what we call
23 a no-evidence notion in this litigation.

24 Certainly, on the heels of what we just went

25 through, this will |ook very, very -- pretty
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bl ack and white to you.

In this case, we had testinony from
M. Seay, and we had testinony fromthree of his
former coworkers. None of those individuals
gave any testinony regarding ny client. So what
we don't have is direct or even circunstanti al
evi dence that we were at the job site.

As the Court is aware, the plaintiffs
burden is to put forth evidence of exposure to
the product. And the South Carolina Suprene
Court has said that the exposure nmust be
sufficient. The sufficiency is neasured by the
frequency, regularity, proximty test.

Here, we have none of that. And | wl|
save the remainder of ny tinme for rebuttal.

THE COURT: Thank you, ma'am

M. Paul ?

MR. PAUL: Thank you, Your Honor. Wat we
have here is M. Seay was a mllwight in the
Spartanburg plant. As part of his
responsibilities as a mllwight, he was
perform ng nmai nt enance on punps and val ves whi ch
were part of an entire steam system There
woul d have been thousands of steamtraps | ocated

within the facility where he was doi ng
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mai nt enance on punps and val ves. W have
testinony fromcoworkers in a plant owned by

Cel anese in the Shel by, North Carolina, plant
that put Spirax-Sarco steamtraps all throughout
the plant. Although M. Seay did not directly
work on steamtraps, it's plaintiffs’

al | egations that he woul d have been wth and
around nai ntenance on the Spirax-Sarco steam
traps throughout the plant for roughly the eight
or nine years that he was at the plant.

THE COURT: Al right. 1'll grant the
notion for summary judgnent.

M5. TECHMAN: Thank you, Judge. | have an
or der.

['"I'l make sure that gets filed. Thank
you, Judge.

THE COURT: Ckay. Good to see you.

Al right. So why don't we just go ahead
and break for lunch, give you tine to talk. And
do you all -- is there any way you can find out
I f Judge Dennis --

MR ELLIOIT: Issued a witten order?

THE COURT: -- did a witten order, if
you' ve got any other authority about this stay.

MR ELLI OTT: | can call the office. | t
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1 m ght have been a verbal.

2 M5. NETTLES: We'll check.

3 THE COURT: He m ght have barked -- |

4 nmean, spoken --

5 MR, ELLIOIT: It was a summary judgnent

6 notion against the plaintiff wth one party, and
7 the plaintiff appealed that. And he just --

8 simlar -- | mean, it was the reverse, but

9 simlar to here, in that he granted it.

10 Does that make sense?

11 THE COURT: Ckay. We'Ill just cone back at
12 2:00. Gve everybody -- all right. Thank you.

13 (Court adjourned for Day 1 at 12:45 p.m)
14

15
16
17
18
19
20
21
22
23
24

25
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