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The Appellant, Nathaniel Johnson,Jr.#211574, a. pr@gséJ
Appellant, currently at the Lieber Correctional Ing;*:‘ftutlon.1 ﬂﬂg
Hereby is ordered to file his "Notice of intent to Appeal"’
and make a sufficient showing that there is an arguable ba51s$NaCﬁyﬁ%\
for asserting that the determination by the lower couxtse%a

improper.

The lower court made an unreasonable determination denying
several facts of some very important material issues that were
considered waived an abandoned on appeals. The question that
should be considered is, '"Did the F@%%a”&nfiknowingly,
intelligently, and voluntarily waived his rights to appeal"?

The unreasonable determination of judgment arised out of

abuse of discretion, discrimination, bias and prejudiceﬂdcnwd

the right to be heard, based upon prejudging the application

and not considering the merits of every issue that was alleged

on the PCR application by improperly applying law. The Appellant's
rights to an impartial jury and a fair trial included the rights
to adequate legal assistance of counsel. The Appﬁl!&n'ﬁé - due
process rights were violated from pre-trial detention when the

jurors are exposed to potentially prejudicial pre-trial publicity,

The trial courts abused its discretion by allowing extensive
questioning of witnesses which tainted the process of the trial
information that the jurors may have heard and its possible
effects. Due Proces allows the rights procedurally to the
following; 1) adquate notice of appeals, 2). adequate opportunity
for a hearing, 3). the right to introduce evidence or present
a defense, and 4). the right to confront and cross examine
witnesses against the accused.'"The Due Process Clause"!

Trial court erred in ordering the Appellant to be compelled
to be a witness against himself. The Honorable Howard P. King,
ordered the Appellant to submit to the taking of his blood by
unreasonable force. Exhibit-6 Howard P. King, questioned the
14th. Circuit Solicitor's Office, "Why haven't this defendant
been indicted ? Judge King, ordered that this case be tried

within 120 days cm':AFpeﬂﬁﬁf will be released ,
1
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Appellant filed an pre-trial motion to quash the warrants
claiming insufficient evidence to convict and violations of
the S.C. Criminal Rules and Procedures Rule #2 (a),(b),and (c).
The court erred in refusing to quash or failing to grant the
Appellant an preliminary hearing. See-exhibit-Y, that of the
Honorable Roger M. Young,Sr., denying and dismissing the motion
holding that the Appellant does not have the rights to an
preliminary hearing because the Appellant was indicted before
an preliminary hearing was held. Appellant denies such allegation
by clear and convincing evidence that a preliminary hearing
was conducted without notice of the hearing on said date
Sept.15th,2006. See-exhibit-2 that of Marta Cherena, jury trial/
preliminary hearing clerk. See-exhibit-X that of the defendant’s Mofion
dated Aug.23rd, 2006, filed on Aug.25th,2006, and denied by the
Honorable Roger M. Young,Sr.,Circuit Court Judge, on Oct.10th,200&.
See-exhibit-Y. Exhibit-2 Based upon the Clerk of preliminary
courts, clerk noted that an preliminary hearing was held on
Sept.15th,2006, before the Appellant was supposely indicted
on said date Sept.21st,2006. Appellant was denied the due process
right to face his accusers. The Due Process Clause. See-exhibits-
1-24, A-Z, PCR application of Appellant filed on March 9th, 2009,
Amended application filed on June 25th,2013, an Docket sheet
from the District Courts. All exhibits will y¢ sent separately.

Exhibit-P1 is an Suppiemental report by reporting officer
CPL J.Merrill and the investigating officer LCPL Brian Chapman,
of the Beaufort County Sheriff Dept. discussing the facts of
this case. This officer was advised on 04-21-2006,
that at this point there was not enough probable cause to keep
defendant detained or to conducted an Schmerber hearing to

to collect DNA from defendant Nathaniel Johnson,Jr.



See- exhibit-K Notice of right to Preliminary Hearing where
defendant requested that he wishes to be present at hearing.
Both trial counsel and Appellate counsel were inadequate. Trial
counsel failed to properly prepare for trial, failed to properly
investigate, failed to prepare an defense, failed to suppress
illegally obtained evidence, failed to properly raise or perserve

issues for Appellate review. Appellate counsel was ineffective
for failing to raise the issue of ineffective assistance of

trial counsel, as seen in [Gray v. Greer], 778 F.2d. 350 (CA7
1985), and [Evitt v. Lucey], 469 U.S. 392, 105, S.Ct. 830, 83,
L.Ed.2d. 821 (1985). Appellate counsel's failure to raise
significant and obvious issues on direct appeal is viewed as
deficient performance and is held liable for the claim of
inadequate legal assistance of Appellat@& counsel. Direct appeal
is known as an defendant's critical stage in his appeal. Due
diligence allows the Appellant to exercise and protect his legal
and constitutional rights. Appellate was ineffective for féiling
to raise the issues of abuse of discretion, prosecutorial
misconduct, and three improper comments made during trial, during
prosecutor's closing statements, and on Johnson's excercise

of his Fifth Amendment rights to remain silent; 1) the first
comments by the testifying officer, 2) the second testifying ofticer
and the victim's inconsistencies of testimonies,and 3) the

prosecutor's closing statements violating the "Golden Rule ".

In Appellant's case during trial, the improper comment was
expressingly objected to in the trial counsel's motion for
Misbyig). Trial counsel's failure to raise the Fifth Amendment
rights on direct appeal caused her performance to fall below
that wide range of competence required of an Attorney in criminal
cases. The improper statements were obvious on the record.
See-[Doyle v. Ohio], 426 U.S. 610, 96, sS.Ct. 2240 49, L.EQd.24.

91 (1976).



Appellate counsel failed to raise the Sixth Amendment rights

of the Appellant, the rights to the "Confrontational Clause",
and the right to have adequate legal assistance of counsel.
Appellant's 4th, 5th, 6th, and 14th Amendment rights to the
S.C. State Constitution and the U.S. Constitution were indeed
violated. "Materially", is the substance challenged. Appellate
counsel's failure to raise the ineffective assistance of trial
counsel created a ripple effect which amounted to all court
appointed counsels being ineffective. Appellate counsel failed
to raise the issue of prosecutorial misconduct on direct appeal.
The Supreme Court has held that the Fifth Amendment prohibits
a prosecutor from referring to a defendant's refusal to testify
or thier rights to remain silent during their closing arguments.
Usuing an direct statement to the jury that the defendant did
not testify, this type of reference at issue is clearly a
constitutional violation. See-[Wainwright v. Sykes], 433 U.S.
72, 87, 97, s.Ct. 2497, 2586, 53, L.Ed.2d. 594 (1977).

Cause is established by inadequate legal assistance of counsel
to properly raise and perserve issues, federal constitutional
amendment issues which is the central issue of this case.
Prejudice is established because the point abandonment by counsel
or all court appointed counsels is a meritorious claim. Appellate
counsel filed a brief which did not assert any arguable errors,
and therefore, prejudice is presumed. An state law or practice

that betrays a fundamental principle of justice offends the .
"Due Process Clause". GC. State Conskituficna viclabions of Rvticle®| sechion 10,

Trial counsel's failure to request an competency hearing
for her client and the trial court also erred when it failed
to sua sponte conduct a competency hearing. Therefore, Appellant's
constitutional rights were violated both procedurally and
substantively. Newly Discovered evidence dicovered in this case

were discovered after fully investigating.



The ineffective assistance claim of Appellate counsel arised
after fully investigating the cause for the procedural default,
and the failure to raise a defective jury instruction on appeal.
Trial also failed to raise the defective jury instruction issue

nor did trial counsel properly pr&serve for Appellate review.

Newly Discovered evidence and Due diligence has determined
that the professional misconduct of all the court appointed
counsels for the Appellant in this case amounted to egregious
behavior and created an extraordinary circumstance beyound the
Appellant's control and may warrant equitable tolling. Counsel's
ineffectiveness in failing to raise or properly p .serve issues
for review, the claim of abandenment in state court should be

sufficient for cause of Appellant's default.

The state court decision rested on a finding of fact that
is "objectively unreasonable". The PCR court never considered
the claim of the one bite of the apple by refusing to all
allegation of the application. Appellant was denied the right
to a full and fair hearing. Therefore, Appellant needed not
to show cause and prejudice as a prerequisite for obtaining

an evidentiary hearing.

Trial counsel's failure to request an cautionary instruction
that such failure was highly prejudicial to her client, to the
extent that the fundamental fairness of the proceedings and
the conviction and sentence of the Appellant was undermined,
and that had the jury been properly instructed, there may have
been a strong probability that the results of the trial would
have been different. Refusal to considee this claim will

constitute an miscarriage of justice !



The Appellant was hereby schudule for his first PCR hearing

to be held on Aug.30th,2011, before the Honorable Perry M.Buckner

Appellant proceeded pro-se, but denied the right to self-
representation and ;agis? fHet A,we\\cm’f reCewe appointment of counsel.
See-exhibit-24 ordered appointed counsel Timothy M.Wogan,Esquire.

There was an reschuduled hearing. See-exhibit-C along with letter

of correspondence attached.

PCR counsel Timothy M. Wogan, was ineffective, deficient,
and inadequate. Counsel misrepresented abandoned his client.
Counsel is also being held liable for misconduct. The
disciplinary counsel is currently conducting an review panel
with the Commission on lawyer's conduct for violations of the
SCACR Rule# 8.4. Counsel's performance fell below the standards
of reasonableness. Counsel failed to seek DNA testing, failed
to file an Rule #59(e), motion to alter or amend PCR application.
Counsel's failure to raise the procedurally barred claim of
issues being waived and abandoned, prejudice is presumed. In
[Austin v, State], 305, S.C. 453, 409, S.E.2d. 395, (1991),
Austin recognizes a general exception to rule of barring claims
of ineffective assistance of counsel, where prior PCR counsel
fails to appear or file an Rule #59(e), motion when requested,
to make sure that all issues on the application is presented
in the proceeding. See-[Lambert v. Blackwell], 387 F.3d. 210,
247 (3rd.Cir. 2004), only allows an otherwise procedurally
defaulted or barred claim to be considered by this Court if
the PCR trial counsel was inadequate for failing to raise that
barred claim in the state PCR action. Seel[Lanier v. Lanier],
612, S.E.2d. 456, 364, S.C. 211, (2005).See-[Dennison v. State],
371, s.C. 221, 639, S.E.2d. 35, (2005). Crim.Law 1585.
See[Bennett v. State], 371, S.C. 198, 638, S.E.2d. 673 (2006).
Crim.Law 1178. See-[Case v. State], 277, S.C. 474, 289, S.E.2d.
413, (1982). See-[Leamon v. State], 363, S.C. 432, 434, 611,
S.E.2d. 494, 495, (2005) citing S$.C. Code Ann§ 17-27-80.



Miscarriage of justice exceptions! See-[Murray v. Carrier],
477 U.S. 478 (1986), thus recognized a narrow exception to the
cause requirement where a constitutional violation'"probably
resul?ed, in the conviction and sentence of one who is actually

innocent of the substanive offenses.

State court failed to address the Appellant's constitutional
violations. But, the Appellant didn't fail to redress. Judge
Brown, abused his discretion by prejudging the PCR application
before the hearing ever got started by denying and dismissing
the issues on the application of prosecutorial misconduct, and
violations of Appellant's due process. There is clear and
convincing evidence that PCR's counsel failure to file an
Rule #59(e) motion to make sure that all the issues on the
application are adressed in that proceedings of the PCR action.
Newly Discovered evidence of the Consent to DNA testing would
support actual innocence. There were no exculapatory scientific
evidence by the defense that were presented at trial on the
behalf of the Appellant.

The PCR court's judgment was based on an unreasonable
determination of the facts in light of the evidence that were
never presented as a defense and never given the opportunity
to heard. Finally, for all the reasons stated, the Appellant
files this notice of appeal and sufficient reasons why the Court
erred in finding that Appellant's testimony at the PCR hearing
was not creditable after being told by PCR counsel to only answer
the questions that are being asked, while taking the witness
stand. Appellant was denied the right to be heard. Court found

trial counsel's testimony was crediple. in err.
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