R. MILLS ARIAIL, JR.
ATTORNEY AT LAW

——— el A ———

11 NORTH IRVINE STREET, SUITE 11 ® GREENVILLE, SC 29601
PHONE 864.232.9390 ¢ FAX 864.232.9392 e E-MAIL MILLS@RMALAWOQFFICE.COM

July 29, 2015
Via US Mail fdo (g 3 201
Daniel Shearouse
Clerk of Court S.C. SUPREME COURT

South Carolina Supreme Court
Post Office Box 11330
Columbia, South Carolina 29211

Re:  Notice of Intent to Appeal from Darnell East Hudson vs. State of South
Carolina C.A. No.: 2013-CP-23-993

Dear Mr. Shearouse:

I was Court Appointed in the above referenced matter, and I expect that appellate defense
will handle the appeal and petition for certiorari. On behalf of my client, enclosed for filing
please find the Notice of Appeal and proof of service. I've enclosed a copy of the Honorable
Perry H. Gravely’s Order of Dismissal to be challenged on appeal. By copy of this letter, I am
also serving my client, counsel for the State of South Carolina, the South Carolina Commission
of Indigent Defense - Appellate Defense Division and the Greenville County Clerk’s Office.

Thank you for your assistance in this matter and if you have any questions, please feel
free to contact me.

Sincerely,
LAW OFFICE OF R. MILLS ARIAIL, JR.
Attorney at Law

RMAjr/dl
Enclosures (as stated)




THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

Ao 1 3 20D
Perry H. Gravely, Circuit Court Judge : e
Y Y % 8.C.SUPREME GUuH]
Case No. 2013-CP-23-00993
Darnell Hudson,. ... Appellant,
V.
State of South Carolina ..o Respondent.

NOTICE OF APPEAL

Appellant appeals the Honorable Perry H. Gravely’s Order of Dismissal dismissing
Appellant's application for post-conviction relief. On July 12, 2015, the Honorable Perry H.
Gravely signed an order dismissing Appellant's application for post-conviction relief with
prejudice. Appellant, through counsel, received written notice of entry of this order on July 24,

2015. A copy of the Honorable Perry H. Gravely’s Order of Dismissal is attached.

A

R. Mills Arnjail, J.
Attorney gt La
11 North Tr¥ine St., Suite 11

Greenville, SC 29601
Telephone (864) 232-9390
Facsimile (864) 232-9392
Attorney for Darnell Hudson

Greenville, South Carolina
July 29, 2015



Other Counsel of Record and Interested Parties:

Karen C. Ratigan, Esq.
Assistant Attorney General
PO Box 11549

Columbia, SC 29211

Greenville County Clerk’s Office
Greenville County Courthouse
305 East North Street

Greenville, SC 29601

SC Commission of Indigent Defense
Division of Appellate Defense

PO Box 11433

Columbia, SC 29211-1433

Darnell Hudson SCDC# 227328
Lieber Correctional Institution
Post Office Box 205

Ridgeville, South Carolina29472



THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas

'§.C. SUPREME COURT
Perry H. Gravely, Circuit Court Judge

Case N0.2013-CP-23-00993

Damnell Hudson, ..o Appellant,

V.

State of South Carolina ..o Respondent.
CERTIFICATE OF SERVICE

I, Denise Tanner LaBeck, paralegal to R. Mills Ariail, Jr., do hereby certify that on this
July 29, 2015, I served upon the below named Respondents copies of the NOTICE OF
APPEAL by depositing copies of the same via U.S. Mail, postage prepaid, Registered Mail in an

envelope addressed as set forth herein below:

Karen C. Ratigan, Esq. Greenville County Clerk’s Office
Assistant Attorney General Greenville County Courthouse
PO Box 11549 305 East North Street

Columbia, SC 29211 Greenville, SC 29601

Attorney for the State of South Carolina

Darnell Hudson SCDC# 227328
Lieber Correctional Institution
Post Office Box 205

Ridgeville, South Carolina 29472

SC Commission of Indigent Defense
Division of Appellate Defense

PO Box 11433

Columbia, SC 29211-1433 i (/CU/l V\U( [ OB CAC

Denise Tanner LaBeck

July 29, 2015
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IN THE.COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) J
) ) 2013-CP-23-0993
COUNTY OF GREENVILLE )
. ) ~>
Darnell East-Hudson, ) = @
S.C:D.C. No. 227328, ) . <ol
) g T
Applicant, ) ORDER OF DISMISSALr. &
) WITHPREJUDICE = =& 7
) 3 50,
) IR
State of South Carolina, ) = sl
) s 505
Respondent. ) ~i
)

This matter comes before the Court by way of an Application for Post-Conviction Relief

(PCR) filed February 19, 2013. The Respondent. made: ifs return and motion to dismiss on

August 5,2013.) A hearing ‘was convened at the Greenville- County Courthouse on June 17,

2015 at'which time the Applicant was present-in court and represented. by R. Mills Ariail, Ir.,
Esquire. The Respondent: was represented by Karen C, Ratigan, Esquire of the South Carolina

Office of the Attorney General. At the hearing, the Respondent- made a Motion to Dismiss. based

on the Applicant’s failure to file his PCR application before the expiration of. the. statute of
limitations.

L PROCEDURAL BACKGROUND
The: Applicant is confined in the South Carolina Department of Corrections. The
Applicant wiived presentment to the Greenville County Grand Jury for armed robbery (1995-

GS:23-6102) and:assault and battery with intent.to kill ( 1995-.GS-23-'6'103). He was represented

1



by Hal'W. Roach, Esquire.

On October 26, 1995, the Applicant pled guilty to armed robbery and assault and battery
of a high and aggravated nature (ABHAN). He was sentenced by the Honorable Marc
Westbrook under the Youthful Offender Act to concurrent terms not to exceed 6 years for armed
robbery and not to exceed 6 years suspended to 5 years probation for ABHAN. The Applicant
did not appeal.

IL ALLEGATIONS
In his PCR application, the Applicant alleges he is being held in custody unlawfully for

the following reasons:

1. “Newly-after-discovered evid.”
2. “Prosecution failed to disclose favorable evid.”
a. Brady Violation.

3. “Involuntary guilty plea.”
IIL. FINDINGS OF FACT AND CONCLUSIONS.OF LAW

This Court has reviewed the records of the Clerk of Court regarding the subject
convictions, the Applicant’s recqrds from the South Carolina Department of Corrections, the
pleadings, and Applicant’s Exhibits 2, 4, 5, and makes the following: findings of fact and
conclusions of law:

A. Statute of Limitations

‘This Cou_'rt f;irids this PCR application should be dismissed for failure 1o comply with the
filing'proceduires of the Uniform Post-Conviction Procedure Act. S.C. Code Ann. §§ 17-27-10,
&L seq: (2003). South.Carolina Code Ann. § 17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed within one

year after‘the entry of a'judgmeént of ‘conviction or within one year -after the
sendingfof;th’e-’remitt_itgr to the lower court from an appeal or the filing of the final

decision upon an‘appeal, whichever is later.
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The Applicant pled guilty to the offenses he. challenges in this-application on October 26,
1995. This.application was filed on February 19, 2013, which was sevéral yeirs after the one-
year statutory filing period had expired. The statute of limit’a‘tions-_,:cgrjitain,ed in section 17:27-
45(a) sets-forth a bright-line test that must be followed by this Court in determining whether an
application- for PCR ‘was filed in a timely manner. The Applicant has failed to set forth any
cognizable reason that would justify disg_qgarding this one-year statute of limitations. As such,
all issues related to the Applicant’s plea hearing ~ except for the issue of after-discovered
evidence —are summarily dismissed.

B. After-Discovered Evidence:

T hc_Applic_a_h_t;argued«_there was after-discovered evidence (;ha_t was also,-_B_ra_‘c‘i_y_2 material)
in his-case. The Applicant-argued that he-discovered on January 23, 2013 that the victim in this
case_had ;a;tprio,r»s_p.ici.de attempt :in‘ Noveémber 1993, The Applicant ;i{gu‘cd:that_, as the crimes 'in
this case occurred-in March 1995; this was relevant because the victim had-brain damage but still
identified him.irn.a photographi¢ lineup. The Agplica_ntt argued that, if the State had known about
'the'-iyi‘_Ct'im??s ‘prior. sui,g:igic: attempt, it:should -have been disclosed. The Applicant argued the State.
did not have any information about the victim’s prior. medical history in the discovery material
and:that they would have known about. it because the victim had been transported to Greenville
‘Memorial Hospital: The Applicant argued-he'should beé given the benefit.of the doubt.

This Court finds the. Applicant hasfailed to meet hi$ burden of proving there is after-
discovered evidence or a Brady violation. S¢e Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d

172, 174 (2002) (“The burden of proof is ‘on the applicant. to. prove- his allegations by a

* Brady v. Maryland, 373 U.S. 83,83 S. Ct. 1194, 10 L. Ed. 2d 215,(1963).

-
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preponderance of the evidence.”). The South Carolina Supreme Court has held that, for an
applicant to be granted post-conviction relief based on after-discovered evidence, he must show

the alleged evidence:

(1) Is such as:would probably change the result if a new trial was had; (2) Has

been discovered sirice the trial: (3) Could not by the exercise of due diligence

have: been discovered before the trial; (4) Is matetial to the issue of guilt or
innocence; and, (5) Is:not merely.cumulative or impeaching,

Hayden'v. State, 278 .S.C. 610, 611-12, 299 S.E.2d 854, 855 (1983) (citation omitted). (emphasis
added). “A Brady claim is based upon the requirement of due process. Such a claim is complete
if the accused can demonstrate (1) the evidence was favorable to the accused, (2) it was in the
Ppossession of or known to the prosecution, (3) it was suppressed by the prosecution, and (4) it

was material to guilt or punishment.” Gibson v. State, 334 S.C. 515, 524, 514 S.E.2d 320, 324

(1999) (emphasis added).

This Court finds the Applicam has not shown that the. alleged evidence meets any of the
requirements: for proving either after-discovered evidence or-a Brady violation. This-Court finds
the Agplicam_ has not-demonstrated-an inability to have discovered this information (through due
di]igence,).priog‘ to the plea hearing in 1995. This Court finds the.Applicant has not demonstrated
this information is material to guilt or innocence. This Court finds the Applicant has not
demonstrated this information is more- than simply impedching evidence. This Court finds the
Applicant has not demonstrated. that he would have gone to trial if he had:been in possession of
this-information. See id. at 525,514 S.E.2d at 325 (A Brady violation is. material when there is
a reasonable probability that, but for the government’s failure to disclose Brady evidence, the
defendant’wQul_d have refused-to plead guilty and gone to trial.”).

This Court notes the Applicant has failed to show the State was in possession of the



victim’s ‘medical records from his November 1993 injury. This Court notes the Applicant has
failed to show the State suppressed this information. This Court finds the victim’s prior medical
‘records. are not discovery within the meaning of Rule 5, SCRCrimP and Brady. This Court
- further notes the affidavits submitted by the Applicant (Exhibits 2, 4, 5) do not'say the Applicant
did not injure the victim. They merely state the victim — whose injuries are unrefuted — could not
recall anything about the incident.

This:Court concludes the Applicant has not presented credible after-discovered evidence

or demonstrated that this information was Brady material. See- State v. Harris, 391 S.C. 539,
545,.706 S.E.2d 526, 529 (Ct. App. 2011) (“The credibility of newly-discovered evidence is for
the trial court'to determine.”).
IV.  CONCLUSION

Based on the records, .ple_adings, the;;a;guments of ‘counsel, and evidence preséented this
Court finds the Applicant failed to file his PCR application within the time mandated by the
‘Uniform Post-Conviction Procedure Act. This Court further finds the Applicant failed to meet
his burden of proving after-discovered evidence. This Court advises the Applicant that he must
file'a notice of intent to-appeal ‘within thirty (30) days from the receipt of this Order.if he wants
to secure the appropriate appellate review. His attention is also directed to Rules 203, 206, and
243 of the Soiith Carolina Appellate Court Rules for the appropriate procedures to follow after

notice ofintent to appeal has been timely filed.

n



IT IS THEREFORE ORDERED THAT:

1. The Respondent’s Motion to Dismiss is hereby GRANTED and
the. post-conviction relief application s DENIED AND
DISMISSED WITH PREJUDICE.

!\)

~ The Applicant is remanded to the Custody of the Respondent for
the completion of hissentence.

AND IT IS SO ORDERED this 2% 4,y of% , 2015.

T, e

Perry H. bra‘xﬁiely
Presiding Jud ge-
Thirteenth Judicial Circuit

fﬂiW”{ , South Carolina.
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