R. MILLS ARIAIL, JR.
ATTORNEY AT LAW

——— =il ———

11 NORTH IRVINE STREET, SUITE 11 e GREENVILLE, SC 29601
PHONE 864.232.9390 ¢ FAX 864.232.9392 e E-MAIL MILLS@RMALAWOFFICE.COM

July 29, 2015

Via US Mail
Daniel Shearouse o
Clerk of Court rao () 3 LU0
South Carolina Supreme Court
Post Office Box 11330
Columbia, South Carolina 20211 S.C. SUPREME COURT
Re:  Notice of Intent to Appeal from Mickey Lane Mayberry vs. State of South
Carolina C.A. No.: 2014-CP-23-1082

Dear Mr. Shearouse:

I was Court Appointed in the above referenced matter, and I expect that appellate defense
will handle the appeal and petition for certiorari. On behalf of my client, enclosed for filing
please find the Notice of Appeal and proof of service. I've enclosed a copy of the Honorable
Perry H. Gravely’s Order of Dismissal to be challenged on appeal. By copy of this letter, | am
also serving my client, counsel for the State of South Carolina, the South Carolina Commission
of Indigent Defense - Appellate Defense Division and the Greenville County Clerk’s Office.

Thank you for your assistance in this matter and if you have any questions, please feel
free to contact me.

Sincerely,
LAW OFFICE OF R. MILLS ARIAIL, JR.
Attorngy at Law

RMAjr/dl
Enclosures (as stated)




THE STATE OF SOUTH CAROLINA
In The Supreme Court

i)
APPEAL FROM GREENVILLE COUNTY A ECEIVED
Court of Common Pleas AUG - 8 2015

Perry H. Gravely, Circuit Court Judge S.C. Supr eme Court

Case No. 2014-CP-23-01082

Mickey Lane Mayberry,.......cooo.oiiiiiii e Appellant,

V.

State of South Caroling ..........cooiiiiiiii e, Respondent.
NOTICE OF APPEAL

Appellant appeals the Honorable Perry H. Gravely’s Order of Dismissal dismissing
Appellant's application for post-conviction relief. On July 12, 2015, the Honorable Perry H.
Gravely signed an order dismissing Appellant's application for post-conviction relief with
prejudice. Appellant, through counsel, received written notice of entry of this order on July 24,

2015. A copy of the Honorable Perry H. Gravely’s Order of Dismissal is attached.

-

Greenville,SC 29601

Telephone (864) 232-9390
Facsimile (864) 232-9392

Attorney for Mickey Lane Mayberry

Greenville, South Carolina
July 29, 2015



Other Counsel of Record and Interested Parties:

Karen C. Ratigan, Esq.
Assistant Attorney General
PO Box 11549

Columbia, SC 29211

Greenville County Clerk’s Office
Greenville County Courthouse
305 East North Street

Greenville, SC 29601

SC Commission of Indigent Defense
Division of Appellate Defense

PO Box 11433

Columbia, SC 29211-1433

Mickey Lane Mayberry SCDC# 356630
Lieber Correctional Institution

Post Office Box 205

Ridgeville, South Carolina29472



THE STATE OF SOUTH CAROLINA
In The Supreme Court

RECEIVET)

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas AUG 0 3 7U15

Perry H. Gravely, Circuit Court Judge '_.S.C. SUPREME COURT

Case N0.2014-CP-23-01082

Mickey Lane Mayberry,.................c.......

V.

State of South Carolina ........................

................................................. Appellant,

............................................... Respondent.

CERTIFICATE OF SERVICE

I, Denise Tanner LaBeck, paralegal to R. Mills Ariail, Jr., do hereby certify that on this
July 29, 2015, 1 served upon the below named Respondents copies of the NOTICE OF

APPEAL by depositing copies of the same via U.S. Mail, postage prepaid, Registered Mail in an

envelope addressed as set forth herein below:

Karen C. Ratigan, Esq.

Assistant Attorney General

PO Box 11549

Columbia, SC 29211

Attorney for the State of South Carolina

Mickey Lane Mayberry SCDC# 356630
Lieber Correctional Institution

Post Office Box 205

Ridgeville, South Carolina 29472

SC Commission of Indigent Defense
Division of Appellate Defense

PO Box 11433
Columbia, SC 29211-1433

July 29, 2015

Greenville County Clerk’s Office
Greenville County Courthouse
305 East North Street
Greenville, SC 29601

DUNISE Tanne Laseck

Denise Tanner LaBeck
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
7 ) C.A. No. 2014-CP-23-1082

COUNTY OF GREENVILLE ) ~ -y

) A

Mickey. Lane Mayberry, ) . = Fr: 3

S.C.D.C. No.356630, ) W0

) ~ o Sy

o =L

Applicant, ) P

) ORDER OF DISMISSAL “:3 e

V. ) .- C_” = e

) =

State of South Carolina, ) L 573
)
Respondent. )
)

This. matter comes before the Court by way of an application for post-conviction relief
(_PCR_) filed February 27, 2014. The Respondent made its return on May 8, 2014. An
eyidentiary‘-hearing 'was held on Ju_ne_-v18, 2015 at the Greenville County Courthouse. The
Applicant ‘was- present .and represented by R. Mills Ariail, Jr., Esquire! Karén C. Ratigan,
Esquire-of the South Carolina Office of the Attorney General represented the Respondent.

The Applicant testified- on his own behalf at the PCR hearing. Also testifying were
assistant solicitor Allen. O. Fretwell, Esquire and the Applicant’s plea counsel, Scott D.
Robinson, Esquire. The Court had before. it the transcript of the guilty plea hearing, the
Greenville -County Clerk of Court records, the Souih Carolina Department of Corrections

-_rec,ords,:;thc:PCR;applicat_iOn,r and the return.

' At the. beginning of the hearing, PCR counsel noted he, also represented the Applicant’s co-deféndant
(who s ‘also the Appllcant S brother) on: his PCR action. PCR <ounsel noted he had" discussed the-
poss:bllny of:a conflict of interest with the Applicant, who waived any potential -i§sues: This Court
-questioned: the Appllcant about a potential conflict of interest.and is satisfied the Applicant- made. a
.fknowmg Waiver of:: any potennal conflict.

]



PROCEDURAL HISTORY

The Applicant is confined in the South Carolina Department of Corrections pursuant to
orders of commitment from the Greenville County Clerk of Court. The Applicant was indicted
at the November 2012 term of the Greenville County Grand Jury for-attempted murder (2012-
GS-23-9351, count 1), two counts of attempted .armed robbery (2012-GS-23-9351, counts 2 and
4), three counts of carjacking (2012-GS-23-9351, counts 3,5, and 7), armed robbery (2012-GS-
23-9351, count-6), possession of a weapon during commission of a violent crime (2012-GS-23-
9351, count 8), and pointing or Ppresenting a firearm (2012-GS-23:9351, count 9). He was
represented by Scott D. Robinson, Esquire.

On August 15, 2013, the Applicant pled- guilty to attempted murder, two counts of
attempted armed robbery, three counts of carjacking, and armed robbery.? The. Honorable Brian
M. Gibbons sentenced the Applicant to concurrent terms of 20 years for attempted murder, 10
years:for each count Qﬁ'attempted armed.robbery, 10 years for two counts dfcérjz‘icking, and 30
years- suspended upon service of 25 years for armed robbery. Judge Gibbons levied a
consecutive sentence of 10 years for the third count of carjacking. The:Applicant did not.appeal.

In his application, the Applicant ;aIleges he is being held in custody unlawfully for the
fol,low.ingf;.rcasons:

Ineffective assistance of counsel.

1.
2. “Unkept plea advice.”
3. “Inadequate mitigation as for first.offence.”

2 The indictments-for possession of a weapon during commission of a violent crime (2012-GS-23-9351.
count-8):and pointing or presenting a firearm (2012:GS-23-9351 +count 9) were nol:prossed.

2



FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the PCR hearing. This Court has further had the
- Opportunity to observe-each witness who testified at the hearing, and to.closely pass upon their
-cr’ddibili;_y_. This Court has weighed the testimony accordingly. Set:forth below are the relevant
findings of-fact and conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).

Ineffectiye Assisfance-of Counsel

The -Applicant alleges he received ineffective assistance of counsel. In a PCR action,
“[t]he burden of proof is on the applicant. to prove his allegations by a preponderance of the

evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002).

For an applicant to be granted PCR-as a result of ineffective assistance of counsel, he
must show both: (1) that his counsel failed to render reasonably cffcctive.‘assistancé under

p_rfevailjn_g professional norms, and (2) that he was prejudiced by his counsel’s ineffective

performance. See:Strickland v. Washington, 466 U.S. 668, 104-S. Ct. 2052 (1984); Porter v.
State, 368 S.C. 378,.383,.629 _S_;E:2d 353, 356 (2006). When there has been a guilty plea, the
‘appl'icant.must‘_p'rove. that,counsel’s_frep;esentation was below the standard-of reasonableness and
that, but for ¢ounsel’s unprofessional errors, there is a reasonable. probability that . he would not

have pl'ed.;gui;;y and would have insisted on going to trial. Hill v. Lockhan, 474 U.S. 52, 58-59,

106:S. Ct. 366, 370 (1985); Roscoe v. State, 345 S.C. 16, 20, 546 S.E:2d 417,419 (2001).

The ,Applicant stated he had 3-4 meetings with plea counsel. TheA_ppli‘ca‘nt Stated they
reviewed the Sheriff’s report and his version of events. The Applicant stated they reviewed the
maximum-sentences he ..-was facing on these-charges. The Applicant stated plea coursel did not

investigate his:casel, re~Appiatstated-rerrppliesnt-ploa-counselio-investigate whether there




was enough evidence for the case to go to trial. The Applicant stated plea counsel told him. the
State was not offering a Youthful Offender Act sentence in his case. The Applicant stated plea
counsel ‘gave him a copy of a plea agreement with a sentence range of 10-30 years. The
:Applicant stated he was hesitant but that plea counsel said he could.get the Applicant a 10-year
sentence if he signed the sentencing sheets. The Applicant stated he.did not challenge the State’s
comment during the plea hearing that there was no.specifi¢. recommendation because. he “was
blind to the law.”

Plea counsel testified he met with the Applicant at least 3-4times. Plea counsel testified
he filed discovery motions, received those: materials, and reviewed them with the -Applicant.
Piéa counsel testified they reviewed the elements of the charges and the sentence ranges. Plea
counsel testified there would have bcenf very little likelihood of success.at trial-and he explained
this to the Applicant. Plea counsel testified they reviewed.thie Applicant’s statements to law
-enforcement and his-identification by several victims. Plea courisel testified the Applicant never
said he was not: guilty. Plea counse] tes_tified:the_ Applicant pled guilty -after. his: brother/co-
defendant. decided to do so. Plea counsel testified sentencing under-the Youthful Offender Act
would not have been é_OSSiblCﬂ‘Wi[h these charges. Plea counsel testified there was never a plea
offer from the State that the A_Vppliqantiwould accept. Plea counsel testified-the “offer” referred
to bythe-Applicant was a list of charges and their sentence ranges but did not have a ‘sentence
-recommendation. ‘Plea counsel testified there was never a discussion of the Applicant receiving
10 years and he never promised such to the Applicant.

Assistant solicitor- Allen Fretwell testified he sent plea counsel an email on February 22,
2013; ‘which stated: (1) he was not considering reducing, the. cha.ggeg, ) 'foerinjg'i an initial
i_ncarc_eratiion period of 10-30 years, and (3) a period of probation would follo.wing\ with a
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suspended consecutive sentence. Fretwell testified he did not make a sentence recommeéndation
and plea counsel said he would get back in touch. Fretwell testified he sent an email to plea
counsel on February 27, 2013 (after he spoke-to the victims) and would make the fOIlow_ing offer
for the March 2013 term of court: (1) 14-16 years for armed. robbery-and attempted murder, (2)
20 years for attempted armed robbery and carjacking with a suspended 5-year probation
-sentence, and. (3) all other charges to be concurrent. Fretwell testified he also noted ‘this offer
would be available in the April 2013 term of court to a modified degree — the range for armed
robbery and attempted murder would be 15-18 years and the recommendation for attempted
-armed .robbery :and carjacking would be 25 years with a suspended 5-year probation sentence.
Fretwell testified he received an email from plea counsel on March 5, 2013 that the Applicant
wanted to-plead guilty — but wanted a 10-year recommendation. Fretwell testified he responded
that he would not make this recommendation but. that plea counsel could argue -for a lesser
sentence. Fretwell testified a guilty plea did not happen in March or April 2013 and. that the
:Appl'icant was waiting to see what his co-defendant would do. Fretwell.testified he never made a
pleaoffer-for 10-30 years (though he writes the sentence ranges.for the charges on the séntencing
sheets) and that.he never made an offer: for a 10-year sentence.

This Court finds the Applicant failed o meet his burden of proving plea counsel did not
_properly inyegt_igate. his case. The Applicant stated he did.not sée any investigation by plea
counsel and that-he wanted to know if there was. enough evidence for the cdseto;go to trial. The
Applicant, however, did not specify. what: more plea counsel should have .done to- prepare his
case. The.Applicant also failed to present any-evidence or witnesses to demonstrate what plea

counsel. could have discovered with a different investigation. This Court finds the Applicant

-failed to-meethis burden of proof on this issue. See Jackson v. State, 329 S.C. 345, 495 S.E.2d
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768 (1998)- '(ﬁnding'- the failure to conduct an indepéndent investigation does not constitiite
ineffective assistance of counsel when the allegation is supported only by mere speculation as to
the result); Davis v. State, 326 S.C. 283, 486 S.E.2d 747 (1997) (denying telief where -applicant
failed to present witnesses or specific testimony establishing he would have had a defense with
additional time to prepare for trial).

This Court finds the ‘Applicant failed to meet his burden of proving plea counsel
misadvised him about a plea offer in this case. This Court finds.the:State’s plea offers for the
March and April terms of court in 2013 were conveyed to the Applicant, who chose not to accept

them. This Court finds plea counsel fulfilled his obligation in that regard. See Davie v. State,

381 S.C. 601, 675 S.E.2d 416.(2009) (holding counsel’s failure to convey the State’s plea offer
to defendant constituted deficient performance). This Coutt finds the Applicant was aware. he
was plcadingb._\guilty without a sentence, recommendation. This Court does not find credible the-
Applicant’s testimony. that he was promised a 10-year sentence if he pled guilty. Plea:counsel
testified he made no such promise and this Court finds his testimony s ,cred_ibl'e. Furthermore,
the plea transcript refutes the Applicant’s contention that he believed he was pleading -guilty
pursuant to a 10-30 year.recommendation (with a promise of a 10-year sentence from plea
counsel).. See;Stalk v. State, 375 S.C. 289, 300, 652 S.E.2d 402, 407 (Ct-App.-2007). The plea
judge conducted a thorough -colloquy and any misapprehension the Applicant -.could have had
‘about the sentence he was. facing was cured by that colloquy. See Holden v. State, 393 S.C. 565,
575, 713 S:E.2d 611, 616 (2011).. The Applicant stated he had not been made: any promises. in
exchange..for his guilty pleas. (Plea transcript, p.7). The Applicant did.not object when the State
said they were not making “a specific recommendation.” (Plea transcript, p.14). This Court also
notes -the Applicant’s éontent_ion that plea counsel promised him a 10-year sentence does not

6



make senseé when the plea Judge noted he would be “a fairly old man” when he was released and
the Applicant agreed. (Plea transcript, pp.16-17). This Court finds the Applicant. was aware he
was pleading guilty that day without a sentence recommendation. This Court finds:the Applicant
failed to-meet his burden of proving he was in any way misadvised about the sentence-he would
receive when he pled guilty.

Accordingly, this Court finds the Applicant has failed to prove. the first ‘prong of the
‘Strickland test — that plea counsel failed to render reasonably: effective assistance under
prevailing professional norms. The. Applicant failed to present specific and compelling evidence
that plea counsel committed either €rTors or omissions in his representation of the Applicant,
This Court.also finds the Applicant has failed to prove the second prong of Strickland — that he
was préjv,;_d,iced_‘by;-plea counsel’s performance.

This Court concludes the Applicant has not met his-burden of proving counsel failed to
;rcg'dcr-_r_eﬁaso.nablyveffective assistance. See Fras_ier v. State; 351 S.C.-at 389, 570 S.E.2d at 174.

All .Other. All'egration’s-

As to any and all allegations that were raised in ‘the application or.at the hearing in this

matter and not specifically addressed in this Order, this Court finds the Applicant failed to
_present any testimony, argument, or evidence at the hearing regarding such allegations.
-Accordingly; this: Court finds the Applicant has abandoned any-such.allegations.

CONCLUSION

‘Based on all the foregoing, this Court finds. and concludes the Applicant has not.
established -any constitutional violations or deprivations before or during his guilty plea and
sentencing.proceedings. Counsel was not deficient in any manner and the Applicant was not
Prejudiced by -counsel’s representation. Therefore, this PCR application must be denied -and

7



dismissed with prejudice.
This.Court advises the Applicant that he must file a notice of intent to appeal within thirty
(30) days from the receipt of this Order if he wants to secure appropriate appellate review. His
attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules
for the appropriate:procedures to follow after notice of intent to appeal has been timely filed.
IT'IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and
dismissed with prejudice; and

2. That the Applicant be remanded to the.custody of the Respondent.

AND IT IS SO ORDERED this [27% 4ay OfM 2015,

%///mé

Pe’rry H. G{'ave!y
Presiding Judge
Thirteenth Judicial Circuit

éy‘g@w‘,’ié ;' South Carolina.
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