©5CCID

SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense Robert M. Dudek, Chief Appeliate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender
Columbia, South Carolina 29201-3332

Post Office Box 11589

Columbia, South Carolina 29211-1589
Telephone: (803) 734-1330
Facsimile: (803) 734-1397

February 14, 2012

204
Ms. Rema Gantt Thomas FEB 1 4 2012

Circuit Court Reporter
806 Yacht Club Pointe 8.C. Supreme Court
Chapin, SC 29036-9998

Dear Ms. Thomas:

Please provide us with the following transcript:

Rico Hickman v. State of South Carolina Case #: 09-CP-32-04560
County: Lexington Date of Trial: February 3, 2011

Presiding Judge: R. Lawton Mclntosh

To ensure prompt payment, please sign and complete the enclosed CID FORM 3500 and
include the original criminal case number (Indictment number) where the space is provided.

Please number the lines on the paper from 1-25; and include any and all recorded motions,
pre and post-trial. Additionally, please transcribe the jury selection, and the State and defense
counsel's opening and closing arguments.

[f you are aware of any co-defendants or if the Attorney General's Office has already
requested a transcript, please let us know.

Sincerely,

:jkogene French

Legal Services Coordinator

cc: S.C. Supreme Court
Attorney General's Office



The South Carolina Court of Appeals
Rico Hickman, #297987, Appellant, ' RECBM@

JAN 8 2012

V.

State of South Carolina, Respondent.

S.C. SUPREME COURT
The Honorable R. Lawton Mclntosh .

Lexington County
Trial Court Case No. 2009-CP-32-04560

ORDER

The appeal in the above captioned matter is transferred to the South Carolina Supreme
Court under the filing provisions of Rule 243 of the South Carolina Appellaté Court Rules.

IT IS SO ORDERED.

JOHN CANNON FEW, CHIEF JUDGE
For The Court

BY Y lcee (800, Noo s
VR /‘

CLERK

Columbia, South Carolina

cc: D. Ryan McCabe, Esq.
Chief Appellate Defender Robert M. Dudek
Assistant Attorney General Kaerlon May
The Honorable Daniel Shearouse

RECEIVED ‘P

JAN 2 3 2012

S.C. Supreme Court



S e ROGERS TOWNSEND & THOMA POST OFFICE BOX 100200 (29202)
220 EXECUTIVE CENTER DRIVE
Kashonda L. Dentley, Paralegal
Kashonda.dentley@tt-law.com COLUMBIA, SOUTH CAROLINA 29210

Community Association and Commercial P 803.771.7900 F B803.343.7017
Law Department

w RTT-LAW.COM

ROGERS TOWNSEND T FEITS
ATTORNEYS AT LAW ECEL \Z'L“
AN 2 2 2012

January 10,2012
S.C. Supreme Court—

The Honorable Tanya A. Gee
Clerk, South Carolina Court of Appeals . .
Post Office Box 11629 \‘D(
Columbia, South Carolina 29211 ¢ Y\x
2
Re: Rico Hickman v. State of South Carolina

C/A No.: 2009-CP-32-4560 .
RTT File No.: 15202.1 <

Dear Ms. Gee: %

Enclosed for filing is a notice of appeal in the above case. Also enclosed are the
following:

() Proof of service of the notice of appeal on the respondent;
(2) A copy of the order which is to be challenged on appeal; and

(3) A check in the amount of $100.00 for the applicable filing fee.

Please feel free to contact me should you have any questions or require any additional
information.

Sincerely,

U

Shon L. Dentley
Paralegal to D. Ryan McCabe

cc: Kaerlon, May, Esq.




January 10, 2012

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM LEXINGTON COUNTY
Court of Common Pleas
The Honorable R. Lawton Mclntosh
Case No.: 2009-CP-32-4560
Rico Hickman, #297987,

Appellant,

State of South Carolina, Respondent.

RECEIVE]

JAN 2 3 7512

S.C. Supreme Court

NOTICE OF APPEAL

Rico Hickman, #297987, appeals the order of the Honorable R. Lawton Mclntosh dated
December 22, 2011. Appellant received written notice ?f entry of this order.on January 4, 2012.

N 22

b'.‘iyan McCab&/5C Bar 16977)
Rogers Townsend & Thomas, PC
220 Executive Center Drive

Post Office Box 100200 (29202)
Columbia, SC 29210

T: (803) 771-7900
F: (803) 343-7017

E-mail: Ryan.Mccabe@rtt-law.com

Other Counsel of Record:

Kaerlon May, Esq.

SC Attorney General’s Office
P.O. Box 11549

Columbia, SC 29211-1549

Attorney for Appellant
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

RECEIVE]D)

APPEAL FROM LEXINGTON COUNTY JAN 2 3 2012
Court of Common Pleas

S.C. Supreme Court

Honorable R. Lawton Mclntosh
Case No.: 2009-CP-32-4560

Rico Hickman, #297987,

Appellant,
V.
State of South Carolina, Respondent.
PROOF OF SERVICE

[ certify that I have served the Notice of Appeal on The State of South Carolina, by
depositing a copy of it in the United States Mail, postage prepaid, on January 10,2012, addressed to
its attorney of record, Kaerlon May, Esq., SC Attorney General’s Office, P.O. Box 11549, Columbia, SC
29211-1549

D. Ryan Md¥abe (SC Bar 16977) 2

Rogers Townsend & Thomas, PC KN

220 Executive Center Drive 0 f.:};;,;.}_

Post Office Box 100200 (29202) &0 %, &
Columbsia, SC 29202 QS 7, ey

T: (803) 771-7900 RSN
F: (803) 343-7017 @ o T
E-mail: Ryan.Mccabe@rtt-law.com ‘7:% < f;,/)

Attorney for Appellant
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )

COUNTY OF LEXINGTON ) FORTHE ELEVENTH JUDICIAL CIRCUIT

N ) o -
)
Rico Hickman, # 297987, ) 2009-CP-32-4560
_ ) ‘
Applicant, )
V. _ . ) ' ORDER OF DISMISSAL
State of South Carolina, )
)
. Respondent. )
4) B
'PROCEDURAL HISTORY

This matter oomes before the Court by way of an Application for Pos’t—Conviction Relief""@
filed October 8, 2009. The Respondent made its Return on January 7, 2010. An evidentiary
f : heanng into the matter was convened on Februa.ly 3, 2011, at the Lexmgton County Couﬁhouse
The Applicant was ‘present at the heanno and was rep1esented by Ryan-McCabe, Esqune The
Respondent was 1epresented by A. West Lee of the South Carolina Attomey General's Ofﬁce

At the hearing, the Applicant testiﬁed on his own behalf. Also testlfylng were
Applicant’s trial counsel, Elizabeth Fullwood, Esquire. This Court also had before it a copy of |
the tlanscrlpt of the plooeedmgs against the Apphcant the records of the Lexington County'
Clerk of Court, the Applicant's records flom the South Carolina Depanment of Corrections.

The records before this Court indicate that the Applicant is presently ‘conﬁned in the
South Carolina Department of Cmrectlons pursudnt to o1dels of ‘commitment of the Lexmgton ‘
| County Clerk of Court. The Apphcant was 1nd1cted at the August 2008 term of the Lexington

County Grand Jury for two (2) counts of Assault and Battery “with Intent to Kill, Pomtmg and

~ Presenting a Firearm, Possession of a Weapon During the: Commission of a Violent Crime,




Criminal Conspiracy, Burglary ~ Second Degree, Kidnapping, Armed Robbery While Armed

with a Deadly Weapon (2008-GS-32- 2860/7861/2867/7863/2864/2865/2866/2867) He was

represented by Elizabeth Fullwood, Esquire. On January 28, 2009, Applicant appeared before the.
Honorable R. Knox McMahon where he pled guilty-to one (1) count of Assault and Battery with
Intent to K111 and Ar med Robbe1y and was sentenced to twenty- -five (7 5) yeats nnpnsonment fo1

Armed Robbely with a concurrent twenty (20) yea1 tenn f01 ABWIK. Apphcant did not appeal

~ his conviction or sentence.

In lns current Application, the Applicant élleges that he is being held in custody

unlawfully for the following reasons:

1.~ Ineffective assistance of counsel.
i “Counse] failed to inform me of my rlght to
appeal.”

_ii. “Counsel failed to file motion for appeal.”

iii. “Counsel did not successful try and get in touch - .
with my witness to show up in court on my'

- behalf...

. iv. “DNA analysis was submitted to the SLED
forensic services laboratory which came back
negative on my behalf, but seemed as if it was
overlooked.”

. .v. “Not enough time to put in on the case.’

vi. “Did ‘nmot object to improper relatlonshlp'
between judge and his daughter, who had
‘worked for solicitor’s office.”

2. Involuntary Guilty Plea.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

- This Court has had the opportunity to review the record in its entirety and has heard the

testunony at the post- conwctlon relief hearing. Tnis Court has fulther had the oppoﬂunity to

obsewe the witnesses ptesented at the hearing, closely pass upon their c1ed1b111ty and welgh their




) B testi'meny accordingly.. Set forth below are the relevant ﬁndiﬁgs of facts and conclusions of law
as 1equ11ed pu1 suant to S.C. Code Ann. §17-27-80 (1985).

Ina post- conv1ct10n 1ehef action, the Applicant has the burden of provrng .the allegatiens :
in tl‘}e application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 SE.2d 813 (1985).
‘Where _i_peffective ass@e@a;}ee of counsel is alleged as a ground for relief, the 4A’pp1icant must

prove that “counsel's conduct so undérmined the proper functioning of the adversarial process

' hat the tual cannot be relied upon as having produced a just result.". Strickland v. Washington,

466 US 668, 104 SCt 2052, 2064, 80 LEd 2d 674, 692 (1984) Butler, 286 S.C. 441, 334

S.E.2d 813 (1985).
The proper measure of performance is whether the attorney provided representation

within the 1ange of competence required in criminal cases. Courts presume that counsel

rendered adequate ass1stance and made all significant decisions in the exercise of reasonable

professional judgment. Butler, 286 S.C. 441, 334 S.E.2d 813 (1985). The Applicant must

overcome this presumption to receive Arelief.' Cherry v. State, 300 S.C. 115, 386 S.E.2d 624

(1989).

Couns use a two-pronged test in evaluating allegatlons of meffectlve assistance of

counsel. First, the Apphcant must prove that counsel s pe1f01mance was deficient. Under this’

prong, attorney pe1forma.nce is measu1ed by its "reasonableness under professional norms."

- Cherry, 300 S.C. at 117 385 S.E.2d at 625 (citing Strickland). Second, counsel's deﬁCient

pe1f01mance must have plejudlced the Apphcant such that "there is a reasonable pr obabﬂlty that

{1 .

' but for counsel S unp1ofess1ona1 er1ors, the result of the ploceedmg would have been different.

Cherly 3OOS C. at117 18,386 SE2d at 625.

(8]




. ii’iSisted on going to trial.

With respect to guilty plea counsel, the Applicant must show that there is a reasonable -

' piobabllity that, but for counsels alleged errors, he would not have pled guilty and would have

Hill v. Locl(hait 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

iln PCR cases, a defendant assemng a constitutional v1olation must frame the issue as one of

1neffective a351sta11ce of counsel Al-Shabazz v. State 338 S.C. 354 527 S. E 2d 742 (1999) A

defendant who pleads guilty on the advice of counsel may collaterally attack the plea only by
- showing that (1) counsel was ineffective and (2) there is a reasonable probability that but for
~ counsel's eryors, the defendant would not have pled guilty and would have insisted on going to

trial. Roscoe v. State, 345 S. C. 16, 546 S.E. 2d 417 (2001). A defendant alleging that his guilty

plea was induced by ineffective assistance of counsel must prove that counsel’s advice was not

"w1thin the competence ‘demanded of attorneys in criminal cases.” Hill v. Lockhart, 474 U.S. 52,
56 106 S. Ct. 366 369 (1985) A-guilty plea is a solemn, _]udlClal admission of the truth of the

" charges against the defendant Statements made during the plea should be 001131de1ed concluswe

unless the defendant presents. reasons why he should be allowed to depart from the truth of those

statements. Crawford v. U.S., 519 F.2d 347 (4th Cir..1975); Edmonds v. Lewis, -546 F.2d:566

(4" Cir. 1976).
Ineffective Assistance of Counsel

Failure to Call Potential Alibi Witness to Testify at Trial

Applicant s first allegation raised at the PCR hearing is counsel was ineffective in failing

to investigate and call as a witness Takemia Wilson (“Wilson M), Applicant’s gnlfnend who

Applicant alleges would have piov1ded an-alibi for him on the night of the alle ged crimes.

Applicant testified he gave counsel a list of potential witnesses, 1nclud1ng Wilson for counsel to

interview and prepai'e for trial, but said courisel never contacted Wilson prior to trial. He also




stated he gave Wil__son’s phone number to counsel and that Wilson came to visit him in prison
roughly two (2) times.a week leading up to tria.l. Applicant went on to say on the first day of
trial, counsel told Applicant she was sorry she was unable to contact any of his potential
w_ithesses.
_:Wilsctt ‘alsc_ tes_tiﬁed at _t_he ECR hearing, conﬁ_r_ming that she had.bee‘n Applicant’s
girlftien_d d_ur-i_ng the time that the crimes occurred, although they were no longer together, nor |
: had they been since Applicant’s arrest. She went on to say she was “most likely” with Applicant
on the date in question (January 17, 2008_) at the Executive hm_ ih West Columbia, South
) C‘arclin_a because she “used to always want to be with him”. Wilson testified the hotel room was
checked out in a friend’s name and she did not have any receipts or other documentation to prove
: they were in fact at that hotel on the mght in question, but stated that she and Applicant stayed
“every othe_r day” together until the time he was arrested.
Counsel testified the pubhc defendel $ ofﬁce was appointed to represent Apphcant in

| Februaly of 2008 on a set of unrelated charges when Apphcant was amested for the charges
contained in this application, and in May‘ of 2008 she took over-representation of Applicant on
both sets of cha1 ges. Counsel stated she met with Apphcant §ix (6) times in preparatlon for

: excluslv_ely the second set of charges, during Wthh she and Apphcant reviewed his version of
the facts leading t6 the charges, the discovery materials, and potentlal witnesses Applicant could
call at trial. Counsel said Aphlicant alleged he was in Columbia meeting his probation Qfﬁcer‘f

' untﬂ roughly fout' fmty-ﬁve (4:45) in the afternoon'oh the day in question, ahd was accompanied
by his girlfriend Alex1s McCoy Counsel went on to say hel investigator spoke with Applicaht’s
probation ofﬁcer and subpoenaed the records flom the plobatlon office, both of which 1‘eﬂected

..that the Applicant was only at the office around ten o’clock (10:00):that morming. Counsel




Vtestlﬁed she searched v1g01ously for Alexis McCoy’s contact information including contacting
' Apphcant S mothe1 (Trina H1ckman) but was unable to get any useful contact mfmmatxon ‘
(founsel went on to say Applicant never mentioned any other potentlal alibi witnesses, including
Takemia W1lson and in fact Wilson’s name was never mentioned by Apphcant 1ega1d1no this set
-of charges. Counsel tesuﬁed durmg a meeting w1th Apphcant on Decembe1 8 2008 Apphcant |
admitted to eeunsel he had known about the plan to commit the robbery and had provided the
gun used in the robbery to three men, including his two co—defendantsand one person whose .
' name Ap_plieaut refused to disclose to counsel. Further, Applicant told counsel he and his two co-
defendants were friends, and 1-1eves mentioned gang _rival_ry i1ssues Between lhe and his co-
defendants as Applicant now alleges. |
Based on the testimony presented at the hearing and a thorough review of the recerd, I

find 'Api)licant has failed to prove .couns'el' was ineffective iu this regard. First, I find COuusel’s
_testunony to be credlble while conversely finding Applic.ant"s testimony to not be credible_.
Further, I ﬁnd counsel S performance was not deficient as she carried out her duties within the
dbjective standard of reasonabléness demanded of attorneys under the circumstances. Counsel’s
conduct was 1easonable in not contacting or calhng Takemia Wllson to prov1de alibi witness
testimony at trial as Apphcant never once mentloned Wilson to counsel as a potent1a1 alibi. (A
court’s measurement of reasonableness may be a’elermmed or substantially znﬂuenced by
defendant’s own st.atements or actions.. Counsel s actions are usually based on infor med
stzﬁtegic choices made by a defendant and on mformalzon Supplzed by defendanl W77ai

invesl'igation d_e_cisions by c0unsel are deemed reasonable depends critically on sych

information. St_r_icldand v. Washington, supra.) In fact, Apphcant had provided a different

‘woman’s name _‘_cb,..counsel as his “girlfr 1end who had accompanied him to Columbia;-Alexis




McCoy, who counsel made diligent efforts to contact. Additionally, Applicant’s alibi defense
revolving around a late afternoon meeting with Applieant"s probation officer proved to be
useless when the officer told counsel Applicant’s only meeting was early in the day, as

confiimed by the probation office’s appointment records. I find counsel was not deficient in this

reéard.

Further, Applicant failed to prove prejudice resulting from Wilson not testifying at trial as
an atihi Witness, as Wilson was unable to provide a credible and airtight alibi for Applicant based
~on her testimony. (since an alibi derives its potency as a defense frdm thefact that it involves the'
physical imposhibilﬁy of the accused’s guilt, a puhported alibi which leaves it possible for the

accused to be the guilty person is no alibi at all State v. Robbins, 275 S.C. 373, 271 S.E.2d 319

.(-1980).) Wilson was-only ab‘le to say she “thought” she was “most likely” with Applicant on the
'day in question, basing that asénmption on the fact that she “ysed to always want to be with™
Applicant when they were dating. Wilson went on to plauﬂy state she had no physica] evidence

| .that she and Applicant had | in fact checked into a hotel room in Columbla that night, and sald she
| only spent roughly “every other” night with Apphoant leavmg plenty of opportunlty for
Applicant to have been physically present durmc these crimes. The1efore I find Wilson’s -~

testlmony has falled to estabhsh that had she been called at trial, she would have p10v1ded an

alibi sufﬁment to change the outcome of Applicant’s tnal Apphcant has failed to establish both

deficiency and resulting prejudice, and accordingly this a llegation 1s without merit.

Involuntary Guilty Plea — Counsel Unprepared for Trial

Applicant’s second allegation is he was forced to involuntarily enter this plea because

s called and counsel told him

\

counsel was unprepared to p‘roceed_to trial on the date the case wa

to take the plea. First, it is impoﬁant}to ‘hote that a defendant who enters a plea on the advice of

i




counsel may only attack the voluntary and intelligent character of the plea by showing that
counsel’s representation fell below an obj ective standard of reasonableness and that there is a ‘
reasonable probability that, but for counsel’s errois, the defendant would not have pled guilty,

but would have insisted on going to trial. Roscoe v. State, 345 S.C.16, 546 SE2d 417 (2001);

Richards0n v. State, 310 S.C. 360, 426 S.E.2d 795 (1993). Therefore, this allegation is actually - -
one of ineffective assistance of counsel which will be analyzed as such herein.-
~Applicant testified repeatedly throughout the hearing that he-entered this plea because

counsel told him if he proceeded to trial and was convicted, he would receive a life without

parole sentence. Applicant went on to say he felt forced to enter his plea because he believed

-counsel was not prepared fdr trial after hearing her motion the court for a continuance to have
more time te prepare. Apphcant contends these concerns, coupled with hts above allegation t that .
- counsel did-not contact 111s alibi witness for trial, rendeled h1s plea 1nvoluntary
Counsel testified she met with Applicant six (6) times durmg the course of her

representation during which time she reviewed with Applicant his version of the facts, the

entir ety of the discover y file, the potentlal sentences he was facing, and potential defenses to be
- used at tual Counsel stated Applicant was served with the state’s Notice of Intent to Seek Llfe :
. Without Parole which she reviewed with h1m so there was no doubt if he was conv1cted at trial o

he would recelve a life sentence Counsel went on to say the crux of the case was the co-

defendants credibility as that was the only evidence agamst Apphcant Based on this behef

two co-defendants.in depth and plepated a strategy to unpeach

counsel said she investigated the
their credibility at trial, which she believed would have been fairly easy to do. Counsel test1ﬁed

‘ Applicant knew of the trial date well in advanced, and stressed that she never told Applicant he

would be found guilty at trial. |




.

Regardrng Applicant’s allegatron that counsel requested a continuance at the start of trial
because she was unprepared counsel said this was not exactly the case. While she-did‘ request a
continuance at the start of trial, she stated she did 50 because the state had redacted all witness
contact 1nfor1natron ﬁom its discovery ﬁle and she was therefore unable to interview the state’s
wrtnesses pnor to the start of tnal Counsel went on to say she 1equested the contact 1nformat10n
from the state numerous times pnor to trlal but only received such the Fnday before the case
was convened for trial ona Tuesday Although the court denred her motion, counsel stated she
“was able to sufﬁc1ently inter vrew all eight (8) of the state s witnesses at the courthouse the
- following morning before the trial_ began, thereby eliminating her need for the continuanoe

requested. Further, counsel stated she would have proceeded to trial with Applicant had he not
‘made the voluntary decision to plea, and went on to say she was fully prepared for trial after
'. completing the'interui‘ews of the state’s witnesses.

[ find Applrcant has failed to cany his burden in proving counsel was ineffective in this
regard. Clearly, based on counsel’s credrble testrmony, she was fully prepared for trial having
done extensive preparations to oroanize a defense strategy based on impeachment of Appl-ioant’s-
co- defendants 1 also find Apphcant made the Voluntary and 1ntelhgent decrston to enter thrs plea
'after ‘being fully and adequately advised by competent counsel of all relevant ‘matters.

Applicant’s-apprehension 1eoard1ng counsel’s advrce concelnrng the realistic potentral sentence

Applicant was facing at trial (life without parole) is not tantamount to coercion rendeunO_

Appltcant s plea mvoluntaly (pleading guzlty to avoid a possibly g/eafer sentence, wzthoul

nvolunlaz y..Brady v. United States, 397 U.S. 742, S.Ct.

more;= does not render a guilty plea i

1463, 25 LEd.2d 747 (1970); Wicker v. State, 310 $.C. 8, 425 S.E.2d 25 (1992).) Further, the

overwhelming evrdence in the recmd and plesented through the testimoiiy: of the witnesses at the




A
.

" hearing reflects that the plea was knowingly and.voluntarily entered. Boykin v. Alabama, 395

U S. 238 (1969) Vickeiy v, State, 258 S.C. 33, 186 S E.2d 827 (1972). Therefore, I find this

allegation to be without merit. Accordingly, it must be denied and dismissed

Failure to Request Recusal of Trial Judge Based on Conﬂict of Interest
“Applicant’s final allegation is counsel was ineffective in failing to request the trial judge,
the Honorable R. Knox McMahon, recuse himself from hearing Applicant’s case where the

Judge s davighter had a relationship. with, the solicitor’s office. Based on a review of the trial

transcupt it appears counsel did in fact make such a motion bef01e the court, which was denied

by the court upon a ﬁnding that his daughtel had no mvoivement in Applicant’s case whatsoever.
Thelef01e I ﬁnd counsel did present this objection and, therefore, was not deficient in this -
regard. Fuithei Applicant has failed to prove that an actuai conflict did exist or that such a
conﬂictaffééted his decision to enter a guilty plea 1ather than proceed to trial This allegation is
also denied and dismissed. | ﬂ

Based on the facts above, I find that Applicant did not prove by Va preponderance of the

evidence' that counsel ‘was ineffective. Further, I find that cou‘nsel at all times during his

repiesentation of Apphcant acte
criminal cases, a
deficiency. Therefore, these allegations of ineffective’nes‘S are without merit and must be denied.
CONCLUSION
'Based oit all-the foi’egoiiig, this COUI’t finds and concludes that the Applicant has "not

established any constitutional violations or depriva_tions that would require this cour

application. Therefore; this application for post conviction relief must be denied and dijeinissed

with prejudice. )

10

d within the range of competence demanded of attorneys in

nd Applicant was unable to establish resulting prejudice from any alleged =

t to grant his.




Except as discussed above, this Court finds that the Applicant failed to raise any other

- allegations cognizable in PCR at the hearing and has, thereby, waived them. Specifically,

Appliéantfailed Ato éddress his allegation regarding “prosecutorial misconduct” as set forth in his
PCR .application. The Applicant's failure to address this and any addiﬂonal issues at the hearing
: .'iAndi'cates a voluntary”and i11t¢11ti011al relinquishment of his right to dq s0. T_herefore;, any and a.ll
- 1'elnaiﬂi11g allegations are denied»and dismis.sed. |

This Court advises Applicant that he mﬁst file and serve a notice of appeal within thirty
_(30) days' from the 1‘§ceipt by counsd of written notice of entry of judgment to secure the

- appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 45'3
(1991), an Applicant has a right to an appellate counsel’s assistance in seeking review of the
denial of PCR. Rule 71.1(g), SCRCP, provides that if the applicant wishes tov seek appellate

review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf. Your °

attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedLlrés for

appeal.
IT IS THEREFORE ORDERED:
1. That the Applicatioh for Post-Conviction Relief must be denied
and dismissed with prejudice; and ' -
2. The Applicant must be jemanded to the custody of the Respondent.

2l

AND IT IS SO GRDERED this 2 day of

O

Lawton Mclntosh ’ o
-APrepiding Judge :
‘ Eleventh Judicial Circuit . o

o &NQA South Carolina.

11
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