
THE STATE Of' SOUTH CAROLINA 
In The Supreme Court 

APPEAL PROM CHEROKEE COUNTY 
Co urt of Common Pleas 

1. Michael Baxley, Circuit Court Judge 
.-. __ ._-_ .. __ . 
Case No. 06-CP-1l-223 

Jonathan Kyle Binney. #6009, Perflloner-Respondent, 

v. 

R
E' State of So:uth Carolina, Respondenl-Perilimzer. 

CEIVED . ---.. -.-.. 
JUL 11 2012 

8:9: SJYPA~M~ t;gylff' 

PETITION ~~OR RIUO:AIUNG 

JOHN H. BLUME 
Cornell Law School 
158 Myron Taylor Hall 
Ithuco., NY 14853 
(607) 255-1030 

EMILY C.P AAVOLA 
Death. I)ell£lity ResoW'c:e & Defense Ccn~cr 
900 Elmwood Ave., Suile 101 
Columbia, SC 29201 
(803) 765-1044 

9Hb£8[[bB A3lX~8 380nr:wOJ~ 172:12 2102-11-lnr 



REASONS REHEARING SHOULD BE GRANT~:J) 

Petitioner-Respondent, Jonathall Binney, muvt::!) for reheuring in the abovt: captioned 

mlltter. In snpport of the molion, Mr. Binney would infofTI1 this Court of the following relevant 

filCh; anclkgal principlt:s. 

l. Mr. Binney was convicted of murder and 1ir~t degree burglary and ~cnlcn(~ed to death, 

This Court afTlnned his convictions and $CnICnCe, and the United States Supreme Cuurl denied 

certiorari. ,',(ale v. Binney, 362 S.c. 353, 608 S.E.2d 4] 8, eel'/, denied, 546 U.S, 852 (2005). Mr. 

Binney filed a timely application ti..1[ post-conviction rdief. Following the peR hearing, the. 

Honorabh:: J. Michael BaxJeyvacatcd Mr. Binney.'s death sentence and ordered a new sentencing 

proceeding. but Judge Baxly denied Mr. Binney's claims challenging his convictions. Mr. 

Binney filed a Notice of Appeal, as did the State. 

2. At some time unknown t() undersigned counsel, counsel for the State provided this 

Court with n letter from Mr. Bimley dat~d May 21,2012, indicaling thal Mr. Binncy did not wish 

to pursue th~ appeal. On July 2, 2012, this Court remanded the matter to Judge Baxley for a 

determination of whether Mr, Binm;y is competent and his decisiun (0 waive his right to petition 

this Court for a writ 0(" certiorari is knowing and voluntary. Thjs Court appointed undersigned 

coullsel to represent Mr. Binney in the competency proceeding. Mr. Binney now moves this 

Court to withdraw its July 2, 2012 Order requiring a competency hearing because he no longer 

wishes to drop his appeal. Sec July 5, 2012 Letter from Jonathan Binnt:y, attached as Exhibit A. 

3. Undersigned cowlscl would also inrorm the Court that Mr. Hinney previously made a 

similar request to waive post-conviction review and then subsequently withdrew that request as 

well. See Februury 6,2012 Letter from Jonathan Binney, attuched as Exhibit B. Mr. Binney has 
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a ,long-standing history or ut..'Pression and suicidal idlo:alion. Moreover, Mr. IJinncy's mother 

recently tlil,;d and his father has announced plans to re-murry and move to another counlry. Like 

many other South Carolina death row hlmall.:s, Mr. Binney has tllso bCI.:[1 dislraught in recent 

months due to excessively hursh and likely unconstilutional prison conditions. See Kjrby v. 

Blackledge, 530 F.2d 583 (4th Cir. 1976); see also IIearns v. Terhune, 4J3 r.Jd 1036 (9th Cir. 

20(5); Ddunrty v. DeTella, 256 r.3d 679 (7th Cir. 2001); Perkil1s v. KansaJ Dep't o/Corr., 165 

F.3d 803 (10th CiT. ) 999); Diver:> v. j)ep" oj' Corr., 921 F.2d 1 Y I (8th Cir. 11)90). South 

Carol ina's dcalh row inmates have not been allowed out-of-cell exercise sillce November of last 

ycttr. The inmates are removed from their cells only fot' shO'wers or visitation. They have been 

told that these conditions arc likely to continue until ot least August or 2012. Despite repented 

requests frolll ,inmates and aLLomc),s, the South Carolina Department of Correc.tions has not 

corrected thjs is::Iul.:. See LeHers to SCDC Officials Regarding Prison Condilions, attached as 

Exhibil C. These conditions have funher contributed to Mr. Binney's depression. 

4. ' Mr. Binney does not, however" actually desire to waive h.is appeal. AS evidenced hy 

his most recent letter, Mr. Binney asks thi.'l (:ourt to disregard his previous leller and to allow lhe, 

appellate pro(;~SS tu prlll;ccu in this ca~e. 
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CONCLUSION 

Tbis Court ~hould grant reh~ring and withdntw its onlur requiring a competency 

determination on the basis that Mr. BiIUley does not desire to waive or forfeit the appeal in this 

case. 

July 10,2012 

RCspct;tfuUy suhmillcU, 

JOHN 11. BLUME 
Cornell Law School 
158 Myron Taylor nail 
Ithacu. NY 14853 
(607) 255~1030 

EMIL Y C. PAA VO'LA 
Death Penalty Resource & Dctcnllc CenLer 
900 Elmwood Ave .• Suite 10 1 
Columbia, SC 2920 I 
(803) 765-1044 
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Date: April 13, 20)2 

Mr. Wayne McCabe 
P.O. Box 205 
Ridgeville, C 294.72 _ 

Re: Concern re: RecreatiocTime 

Dear Mr. McCabe: 

John R. Mills 
ZOt w. Muin SIfC(!I, Suile )010 Durham, NC 27701 

Phone: 919 251 6259 • Pax: 919 237 9254 • E-Mail: johnl'i:jnnHI5111w_com 
W.:b: jrmilisIAw .... orn 

1 am writing over my concern that the inmates on death row are still not receiving recreation lime. 
previously wrote in January, and in response to that lelter you wrote that you e.xpected the 

renovation to conclude and for rc~:-rea6on time to resume in March 2012. It has come Lo my 
l attention that the prison has not yet completed the renovations and do~s not expect to ulltil May. 

I am writing because I am concerned thac the inmates' physical and mental health may be 
unoecessarily compromised by rhis now nearly six-mon(~ stretch without access (0 recreation time. 
I understand that constrUction projects frequently nm beyond their estimated schedule, but r !iU5pcct 
there may be other options for inmates to have an opportunity (0 move around outside of their cells_ 
There seems to be other reasonably availab.le alternatives, such as using the common room a5 an 
area in which inmates could walk around or using the recreation yard accessed by olher prisoners a[ 
Lieber. 

I am sure you share these concerns, and I look forward ro hearing from you. 

Sincerely, 

~!l.~ 
John R. Mills 
Attorney 

cc: Louis Michael Winkler 
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l Y Dircd.oT of Operations 
South Carolinn Department of COLTections 
P.O. BOI< 21787 
Columbia, SC 29210 

David Tntarsky, General Counsel 
South Carolina Departmllnt uf Correctioo;'! 

,P.O. Hox 21787 
Columhia, SC 292JO 

Dear Sirs: 

July 3,2012 

I'represent an inmate housed on Lieber Correctional Institutiun's death 1'O\V. I am writing to 
express my concern o:ver the prison's ongoing violation of my client's right 10 out-ot'-cell 
ext:Tcise. No one on death row has had at.:cc~s to out-of-cell exerc.ise since Nuvember of last year. 
I't is also my understanding that August of 2012 is the earliest that my client is likely to recei.ve 
aC\,:l:SS 10 oul-uf-c~ll ext:n,;i!)\;:. r am I;;onl,;crned about the physic"l and pSyl~hological toll heing 
laken 011 my client ilnd Lht.: other men on Lieber's death row. . 

Out of celJ c:-<.crcisc is one of the ba'3ic hwnan necessities Pl'Oll::dcd by the Eighth Amendment to 
the United State Constitution. Courts, including courts with jurisdiction over Lieber, have long 
held that depriving inmates of out-or-cell and outdoor exercise violates inmates' rights, .\'ee 
Kirby v. Blackledge, 530 F.2d 583 (4th Cir. 1976); see a/sa Hearns v. Ter~u11(!, 413 1'.30 1036 
(9\h Cir. 2005); Delaney v. DeTella, 256 F.3d 679 (7th Cir. 2001); Perkins v. Kansas Dcp't of 
Corr, 165 F.3d 803.(lOth eir. 19~9); Divers v. Dep't ofCorr., 921 F.2d 191 (8th Cir. 1990). 
The ~itullti(]n at Lieber, where no one on death row has had access to out-or-cell t!xercise sin(;e 
November of last year, is 1tthumane and uncunstilutional. 

I am writing to request t11aL the South Department of Corrections immedialely correct this 
injustice. A. failure to do so will require me to advise my clit.:n{ to :'leek legal rCCOllr.:e. 

Sincerely, 

',' 
'.- ./I._~,·. 
--./ ..• ",'\./" ..... ,,_. .... 

EUlily C. Paavola 

, , 
.. ~.: ::.;. ":. . ~" ;. I: :' i .~.:' ',' I, " .'. .,' . :. ,~ 
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THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM CHEROKEE COUNTY 
Court of Common Pleas 

J. Michael Baxley, Circuit Courl: JuJgc 

Case No. 06-CP-11-223 

Jonathan Kyle .Binney~#6009, Pe/ifiom:!", 

v. 

State of South Carolina. 

C~:RTlFICATE OF'SERVICE 

I, Jill Rider, hereby certify that T have served upon the att.()mey tor the respondent l1ne (1) 
copy of Petitioner's P1.1ition for Rehearing in the abovc-c~plioned case by depositing a copy of 
sam~ in the United States Mail, first clElss, postage pre-paid, addressed as follows: 

William Ed.g~r Suher, HI 
Office of the Attol1lcy General 
PJ). Box ll549 
Columbia, SC 29211-1549 

This the 10th day ofJuly, 2012, in CMumbia, South Carolina. 
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.c. of fboutlJ QL:arolina ~ 

~lJe (!Circuit QC. tt of tlJe jfourtJJ J/ublrlal ([t"(cutt 
J. Michael Baxley 
Judge 

To: 

Fax Number: 

From: 

Date: 

Comment~: 

l?AX COVER SHEET 

Danid E. Shl:arouse, Clerk of Coun 

803-734-1499 

J uuge Baxley 

July 11,2012 

531 Easl CarolinG Avenue 
HaI1~villc. SC 29b50-4311 

Ph()ne: (843) 383-4114 
Fax: (843) 383-4116 

jba)(leyj@Sccourts.org 

Attached are the Jonal.han Binney documents that we spoke about on the phone this morning. 
Thank you for your assisl<lIl(;e in this matter. 

RECEIVED 
JlJb 11 20ll 

,~O! IYPfit;MI §OYIff 

-nle· inr(jl'l'Hllioll C(llIlililll:d ill lhi~ rUI,;~i!lljk IIIl'SStl~C is privih.:gcu ~nd cunfilknli~1 infummliun inll'nJl'u llnly fur Ihe 1I~ ur Ilir 
individual 01' enlity lIulIled .. btlv<.~- If lll(; n.:uu<.:r uf lhi~ m":~~JlIgl: is nul lhl.: inlc!1lh;o r<.:l,;i p i I.: III , you UH; hl:rl:hy lIol.iricd Ihal allY 

cti~~emjll:ltion, ctiSl.ribllrion, or copying of Ihb cC.l\nnlllnil~alion i!; ~aric.lly pn)hibilc(1. II" yO\! h;lv(: r\~cc:i\,I~,1 Ihi~ wnlllllmic:ll.ion in 
error. please imml.."dialcly nOlify uS by telephone and return the original message to liS at the above adJrcss II ill the U,S- I'o~[lll 
Sl.:fvicl:, TlluliK. yOu. 


