THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL I'ROM CHEROKEE COUNTY -
Court of Common Plcas

J. Michael Baxlcy, Circuit Court Judge

Case N§. 06-CP-11-223

Ionathian Kyle Binney, #6009, Petltioner-Respondent, -
v,

Statc of South Carolina, Respondeni-Petitioner.
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REASONS REHEARING SHOULD BE GRANTED

_Pctitioncr-Respondent, Jonathan Binncy, moves lor rehearing in the above captioned
ml'.il’ter. In support ol the molion; Mr. Binney would inform this Court of the following relevant
facts and lcpal principles,

(. Mr. Binney was convicted of murder and first degree burglary and sentenced to death,
This Court affirmed his convictions and scntence, and the United States Supreme Court denied
certiorari. State v. Binney, 362 S.C. 353, 608 S.E.2d 418, cert. denied, 546 U.S. 852 (2005). Mr.
Binney filed a timely application for post-conviction relief. Following thc PCR hearing, the .
Honorablc J. Michuel Baxley vacated Mr. Binney’s death sentence and ordered a ﬁew sentenci.ng
proceeding, but Judge Baxly denied Mr. Binney’s claims challenging his convictions. M.
Binney filed a Notice of Appeal, as did the State.

2. At some time unknown to undersigned counsel, counsel for tl;e State provided this
Court with a letter from Mr. Binney dated May 21, 2012, indicaling that Mr. Binncy did not wish
to pursue the appeal. On July 2, 2012, this Court rcmanded the matter to Judge Baxicy for a
determination ot whether Mr. Binncy is competent and his decision to waive his right to petition
this Court for a wril of certiorari is knowing and voluntary. This Court appointed undersigned
counsel to represent Mr. Binney in the competency proéeeding. Mr. Binney now moves this
Court to ‘withdraw its July 2, 2012 Order requiring a competency hearing because he no longer
wishes to drop his appeal. See July 5, 2012 Letter from Jonathan Binney, attached as Exhibit A.

3. Un‘dcrsigned counsel would also inform the Court that Mr. Binney previously made a
similar request to waive post—conviclibn revicw and then subsequently withdrew that request as
well. See February 6, 2012 Letter [rom Jonathan Binney, attached as Exhibit 3. Mr. Binney has
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a ;k)ng—stunding history ol depression and suicidal ideation. Moreover, Mr, Binney’s mother
recently dicd and his father has announced plans to re-maorry and move to another country. [ike
many other South Carolina death row inmates, Mr. Binncy has also been distraught in recent
months due to cxcessi\;ely harsh and likcly unconstitutional prison cohditions. See Kirby v.
Blackledge, 530 F.2d 583 (4th Cir. 1976); see also [learns v. Terhune, 413 T.3d 103'6 (9th Cir.
2005); Deluney v. DeTella, 256 F.3d 679 (7th Cir. 2001); Perkins v. Kansas Dcp-’t of Corr., 165
F.3d 803 (10th Cir. 1999); Divers v. Dep’t of Corr., 921 ¥.2d 191 (8th Cir. 1990). South
Carolina’s death row inmates have not been allowed out-of-cell exercise since November of last
year. The inmates are removed from their cells only for showers or visitation. "They have heen
told that these conditions arc likely to continue until at least August of 2012, Despite repcﬁted
requests fram inmates and atlorneys, the South Carolina Department of Corrections has not
corrected this issuc. See Letlers to SCDC Officials Regarding Prison Conditions, atlached as
Exhibit C. These conditions have further contributed to Mr. Binney’s depression.

4. Mr Binney does not, howev}:r, actually desirc to waive his appeal. As evidenced by
his most recent letter, Mr. Binney asks this Court to disregard his previous letter and to allow the,

appellate process 1o proceed in this case.
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f

CONCLUSION

This Court should grant rehearing and withdruw its order requiting & competency

determination on the basis that Mr. Binney does not desire to waive or forfeit the appeal in this

case.

Tuly 10, 2012
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Respectfully submitted,

JOHN H. BL.UME
Cornell Law School
158 Myron Taylor 1Tall
Ithaca, NY 14853
(607) 255-1030

EMILY C. PAAVOLA

Death Penalty Resource & Detense Center
900 Elmwood Ave., Suite 10|

Columbia, SC 29201

(803) 765-1044
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Exhibit B
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Exhibit C
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John R. Milis

201 W. Muin Sigeet, Suite 3018 Durham, NC 27701 .
Phone: 919 251 6259 » Fax: 919 237 9254 « E-Muil: johniijnmilislaw.com
Web: jrmillslaw.com

Ditc: April 13, 2012

Mr.Wayne McCabe
P.O.Box 205
Ridgeville, C 29472 .

Re:  Concem re: Recreation Time

Dear Mr. McCabe:

I am writing over my concern that the inmates on death row are still not rccfiving recreation time. [

previously wrote in January, and in response to that letter you wrote that you expected the

renovation to conclude and for recreation time to resume in March 2012, Tt has come to my
* attention that the prison has not yet corpleted the renovations and does not expect to until May.

1 am writing because I am concemned that the inmates’ physical and mcntal health may be
unnecessarily compromised by this now nearly six-month stretch without access to recreation time.
T understand that construction projects frequently run beyond their estimated schedule, but T suspect
there may be other options for inmates to have an opportunity (o move around outsidc of their cells.
There seems to be other reasonably available alternatives, such as using the common room as an
area in which inmates could walk around or using the recreation yard accessed by other prisoners at
Lieber.

I am sure you share these concerns, and | look forward o hearing from you.

Sincerely,

——
John R. Mills
Attormey

cc: Louis Michael Winkler !
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July 3,2012

“Ward, Deputy Dircetor of Operations
South Carolina Department of Corrections
P.O. Box 21787
Columbia, SC 29210

David Tatarsky, General Counsel

South Carolina Department of Corrections
P.O. Box 21787

Columbia, SC 29210

Dear Sirs;

I' represent an inmate housed on l.ieber Correctional Institution’s death row. I am writing to
express my concern over. the prison’s ongoing violation ol my client’s right to out-ot-cell
excreise. No one on death row has had aceess to out-of-céll excrcise since Nuvember of last year.
[t is also my understanding that August of 2012 is the earlicst that my client is likely to receive
aceess o out-of-cell exercise. | am concerned about the physical and psychelogical toll being
tuken on my client und the other men on Lieber’s death row. ’

Out of ccll exercige is onc of the basic human nccessities protected by the Eighth Amendment to
the United State Constitution. Courts, including courts with jurisdiction over Licber, have long
held that depriving inmates of out-of-cell and outdoor exercise violates inmates’ rights.  See
Kirby v. Blackledge, 530 ¥.2d 583 (4th Cir. 1976); see also Hearns v. Terhune, 413 ¥ 3d 1036
(9tb Cir. 2005); Delaney v. DeTella, 256 F.3d 679 (7th Cir, 2001); Perkins v. Kansas Dep't of
Corr., 165 F.3d 803 (10th Cir. 1999); Divers v. Dep't of Corr., 921 F2d 191 (8th Cir. 1990).
The situation at [Lieber, where no onc on death row has had access to out-ot-cell exercise since
November of last year, ts inhumane and unconstitutional.

I am writing to request that.the South Department of Corrections immediatcly correct this
injustice. A failure 10 do so will require me to advise my clicnt to seek legal recourse.

Sincerely,

. |
I(. o4 ‘ ., ."l.; . z
:.4 /’\'.,-/‘\1" o~ ot

Emily C. Paavola

ORI LARE I PO S-S TN SRS PACR R R SNy
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THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM CHEROKEE COUNTY
Court of Common Pleas

J. Michael Buxley, Circuit Court Judge

Case No. 06-CP-11-223

Jonathan Kyle Binney, #6009, Petitioner,
v,

State of South Carolina.

CERTIFICATE OF SERVICE

I, Jill Rider, hereby certify that | have served upon the Anomey tor the respondent one (1)
copy of Petitioner’s Petition for Rehcaring in the above-captioned casc by depositing a copy of
same in the United States Mail, first class, postage pre-paid, addressed as follows:

William Edgar Salter, I
Office of the Attomey General
P.0. Box 11549

Columbia, SC 29211-1549

“This the 10th day of July, 2012, in Columbia, South Carolina.

hc
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¢ e of Douth Cavolina
The Cirvcuit € ot of the Fourth FJudicial Circuit

J. Michael Baxley 531 East Carolina Avenue

Hartsville, SC 29550-4311
Judge Phone: (843) 383-4114

Fax: (843) 383-4116
jbaxleyj@scoourts.org

FAX COVER SHEET |
To: Daniel E. Shearouse, Clerk of Court
Fax Numbecr: ¥03-734-1499
From: Judge Baxley
Date: July 11,2012

Comments:
Attached are the Jonathan Binney documcents that we spoke about on the phone this moming.
Thank you for your assistance in this matter.

R{ECEEVED
JUL 11 2012

§,0, SUPHEME G64F

The information contained in this fucsimile messayge is priviicged and confidential information inlended- unly for (he use of the
individual or entity named ubove. 1f the reader of this message i3 nol the intended reeipient, vou are herchy notificd that any
dissemination, distriburion. or copying of this communication is sirictly prohibited. [ you huve receivedd sthis communicaion in
crror, plcasc immediately notify us by tclephone ind retum the original messuge W us at the above uddress via the U.S. Posaal :z.
Service. Thunk you. Eﬂz
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