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Standard of ReVIew 

1) Ineffective ASSIstance AnalYSIS after Harrmgton v Richter 

The State Imphes that Harnngton v Richter, _ US _, 131 S Ct 770 (2011) somehow 

changed the standard for analyzmg meffectIve aSSIstance of counsel PetItlOn/Respondent's 

Return to PetItlOn for CertLOran (heremafter "State's Return") 4-9 Richter dId not alter the 

standard for meffectIve aSSIstance of counsel set forth m Stnckland v Washmgton, 446 U S 668 

(1984), but rather It mterpreted 28 USC §2254(d),1 WhICh hmlts when the Federal Courts can 

grant a wnt of habeas corpus The State also pomts out that Cullen v Pmholster, _ U S _, 

131 S Ct 1388, 1403 (2011) observed that Stnckland "reqUlres a substantial, not Just 

conceIvable, hkehhood of a dIfferent result" State's Return 7 Pmholster, hke Richter, 

mterpreted §2254( d) and dId not estabhsh a new standard under Stnckland 

Richter, moreover, pomts out that under Stnckland tnal counsel IS "entitled to formulate 

a strategy that [IS] reasonable at the time" Richter, 131 S Ct at 789 As WIll be dIscussed m 

Sections I and II, mfra, tnal counsel's strategy was not reasonable at the time 

I 28 usc §2254( d) ProVIdes 

An apphcatlOn for a wnt of habeas corpus on behalf of a person m custody pursuant to 
the Judgment of a State court shall not be granted WIth respect to any claim that was 
adjudIcated on the ments m State court proceedmgs unless the adJudlcatlOn of the claim 

(1) resulted m a declSlon that was contrary to, or mvolved an 
unreasonable apphcatlOn of, clearly estabhshed Federal law, as 
determmed by the Supreme Court of the Umted States, 

(2) resulted m a declslOn that was based on an unreasonable 
determmatlOn of the facts m hght of the eVIdence presented m the 
State court proceedmg 
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2) ABA GUIdelInes 

The State cntIcIzes Hughey's relIance on the 1989 Amencan Bar AssocIatIOn GUIdelInes 

for the Appomtment and Performance of Counsel m Death Penalty Cases (herem after "1989 

ABA GUIdelmes") State's Return 9-10 and 10 (fn 2) The State cItes Bobby v Van Hook, _ 

US _, 130 S Ct 13 (2009), WhICh can be dIstmgUIshed from Hughey's case because Van 

Hook's cnme occurred m 1985, pnor to both the 1989 and 2003 edItIons of the ABA GUIdelInes 

Because Hughey's tna1 took place m 1997, two years after hIS cnme, hIS relIance on the 1989 

ABA GUIde1mes IS proper E g App 5639-49, 5650, 5686-87, 5718, 5760 ThIS Court has 

determmed the 1989 ABA GUIdelmes apply to capItal tna1s occumng after those GUIde1mes 

became effectIve Councll v State, 380 S C 159, 173, fn 5, 670 S E 2d 356, 363, fn 5 (2008) 

("We note that these guIdelInes were revIsed m 2003 However, we cIte to the 1989 guIde1mes 

gIVen they were m effect at the tIme of CouncIl's tna1 ") 

AddItIOnally, the Supreme Court of the Umted States has long recognIzed that eVIdence 

of the prevaI1mg professIOnal standard can corne for multIple sources These sources mclude, 

but are not lImIted to, the ABA Cnmmal JustIce Standards, the NatIOnal Legal AId and Defender 

ASSOCIatIon (NLADA) Performance GUIdelInes for Cnmma1 Defense, and the Department of 

JustIce Office of JustIce Programs' CompendIUm of Standards for IndIgent Defense Systems, as 

well as treatIses and bar publIcatIOns See Padlila v Kentucky, _ U S _, 130 S Ct 1473, 

1482-83 (2010) In addItIon to the 1989 GUIde1mes, Hughey has provIded other eVIdence of the 

professIOnal standards prevaI1mg at the tIme of hIS tna1 (1) NLADA "Life m the Balance" 

matena1s, (2) AffidaVIt of Paige Tarr, and (3) The ChamplOn, "Death IS DIfferent - Your 

Approach to a CapItal Case Must be DIfferent, Too" App 5212-27,5232-44,5299-5306 
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Issue I 

Presentmg a voluntary manslaughter defense was not reasonable under the facts of 

Hughey's case ThIS Court must reject the State's attempt to JustIfy tnal counsel presentmg the 

manslaughter defense The State tnes to mInImIZe Hughey's pOSItIon by argumg Hughey "has 

now pomted out the contradIctIOns m the tnal testImony that revealed the cnmes were one of 

murder, not manslaughter" State's Return 14 Tnal counsel, however, knew the voluntary 

manslaughter defense would not be successful, would alIenate the Jurors, and would dimmish 

theIr abIlIty to represent Hughey dunng sentencmg See PetItIon for Certlorarz, SectIOn I(B), 27-

29 In fact, the State preVIOusly acknowledged the lack of ment to the manslaughter defense by 

argumg 

Respondent admIts that [Hughey's] actIons do not support 
voluntary manslaughter, but counsel's admItted struggle to come 
up WIth some defense to the charges where none eXIsted IS a daily 
battle for defense counsel It was not based on Ignorance or 
neglect, but an apparent and searchmg hope to have the luck of a 
lawless decIsIOn-maker who would gIVe a charge 

State's Pre-Heanng Bnef (emphaSIS added), App 4586-87 The State, therefore, asks thIS Court 

to approve of Jury nullIficatIOn and condone lawless and unpnncipled deCISIOn makmg, whIch 

has long been rejected as appropnate m any case, let alone, m capItal cases See e g Roberts v 

LOUlszana 428 US 325, 335 (1976) See also State v Owens, 362 S C 175, 607 S E 2d 78 

(2004) (It IS mappropnate for a court to sanctIOn Juror mIsconduct) 

The State, moreover, mIstakenly argues, "Smce any verdIct of manslaughter on eIther 

death would have removed the possIbIlIty of a death sentence on eIther homIcIde, It should not 

be concluded that counsel was defiCIent m the strategy" State's Return 14 ThIS argument 

Ignores the other aggravatmg factors resultmg from the murders bemg commItted dunng a 

burglary and larceny See PetItIOn for CertlOrarz, SectIOn I(C)(3) 38-40 
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Hughey commIttmg the burglary and larceny also undermmes the State's relIance on 

Garrett consultmg DaVId Bruck and Professor WIlham McAnmch about transferred mtent State's 

Return 14, 32, 35, 42 When Garrett talked to Bruck, he and Robert Tmsley had already deCIded 

to present the manslaughter defense App 4947 Garrett dId record, "Transferred mtent Yes 

Mans To Aunt" ApplIcant's Ex 28, App 5310 Garrett's notes, however, are compellmg 

eVIdence Bruck warned Garrett Hughey would probably be conVIcted of two murders 

SpecIfically, Bruck warned Garrett about the felony murder rule 2 Garrett wrote 

Felony murder = ImplIed malIce m SC 
(1) Plead? No permISSIve 
Gore V Leech [SIC] 

App 4944-49, ApplIcant's Ex 28,3 App 5310 In Gore v Leeke, 261 S C 308,199 S E 2d 755 

(1973), thIS Court affirmed a murder conVIctIon and held, "The law Itself Imphes the malIce 

from proof of the felony,,4 Garrett dIscussed the burglary facts WIth Bruck and was aware 

malIce could be mferred from the commISSIOn of a burglary App 4948, ApplIcant's Ex 28, 

App 5310 

2 Accordmg to Garrett's notes, Bruck also warned hIm the statements from December 3, 
1995 where Hughey threatened Jackson were admISSIble, the 911 tape was admISSIble, and 
Hams statements to Marcus Hams were admISSible present sense ImpreSSIOns ApplIcant's Ex 
28, App 5310 

" 3 Even though Garrett's notes reflect the state dId not plead felony murder, It IS well 
settled "South Carolma follows the common law rule of murder and makes no dlstmctIOn 
between murder and felony-murder" State v Norrzs, 285 S C 86, 92, 328 S E 2d 339, 342-43 
(1985) overruled on other grounds by State v Torrence, 406 S E 2d 315, 328, 305 S C 45, 69 
(1991) and State v Thompson, 278 SCI, 7, 292 S E 2d 581, 585 (1982) overruled on other 
grounds by State v Torrence, 406 S E 2d 315, 328, 305 S C 45, 69 (1991) 

4 See also Sesszons v Clerk of Court Conway, 265 S C 41,216 S E 2d 764 (1975) (held 
that there was msufficient Withdrawal from partICIpatIOn m robbery and fatal assault to prevent 
applIcatIon of felony murder rule) and State v Hlcks, 257 S C 279, 185 S E 2d 746 (1971) 
(When defendant was charged as a pnnclpal, the court properly charged JUry on the law of felony 
murder) 
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There are no notes of Garret's conversatlOn wIth Professor McAmnch While the State 

cItes McAnmch, Fairy, and CogglOla, The Cnmmal Law of South Carolma (5th Ed 2007), App 

5486, an earher edItion of the book was m pubhcation at the time of Hughey's tnal 5 ThIS 

edItion dIscusses transferred mtent m connectlOn wIth an umntended vIctim McAmnch wntes 

The result IS sometimes descnbed as bemg a function of the 
doctnne of "transferred mtent" whereby the actor's mtent to kill 
hIS mtended vIctim IS Said to be transferred to hIS actual vIctim 
ThIS functlOn IS really unnecessary As IS mdlcated by South 
Carohna cases, all that IS reqUlred IS the mental state of mahce 

McAmnch (3 th Ed 1996), P 17 Professor McAmnch, accordmgly, would have dIrected Garrett 

to look at the eVIdence of mahce m Hughey's case As both partIes have pomted out, there IS 

overwhelmmg eVIdence Hughey killed both Jackson and Hams wIth mahce aforethought LIke 

Bruck, McAmnch would have pomted Garrett to the felony murder rule He wntes m hIS book, 

"[T]he commlSSlOn of the felony supphes the mahce whIch then makes any homIcIde commItted 

pursuant to the felony, murder" McAnmch (3 th Ed 1996), P 83 (cIting Gore v Leeke) 

Contrary to the State's argument, the tnal judge's declslOn to charge the law of voluntary 

manslaughter does not preclude rellef See State's Return 15, 21-25, 41 Voluntary 

manslaughter was not supported by thIS record Tnal counsel's presentatlOn of thIS defense and 

the tnal judge's deClSlOn to charge manslaughter were mfluenced by multiple errors of law See 

PetitlOn for CertlOran, SectlOn I(C)(2), 32-37 

Fmally, thIS Court must also reject the State's suggestion that Hughey hImself was not 

wllhng to concede guIlt State's Return 28 Rather, It IS undIsputed that Hughey was wllhng to 

plead guilty to all charges for a llfe sentence State's Return 14 "[A]vOldmg executlOn [may 

be] the best and only reahstic result possIble," and m CIrcumstances where gullt IS clear, counsel 

5 McAnmch and Fairy, The Cnmmal Law of South Carolma (3 th Ed 1996) 
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must "stnve at the gUIlt phase to aVOId a counterproductIve course" and "to Impress the Jury wIth 

hIs candor and hIs unwIllIngness to engage m 'a useless charade '" Flonda v Nlxon, 543 US 

175,191-92 (2004) 

Issue II 

The State contends "tnal counsel reasonably mvestIgated [Hughey's] mental [health] and 

famIly background and presented an appropnate case m mltIgatlOn" State's Return 61 The 

State's pOSItIon IS not supported by the record 

1) ForensIc Psychlatnst 

Respondent asserts that the PCR Court was correct m findmg counsel's mvestIgatlOn and 

presentatlOn of possIble mltIgatlOn eVIdence to be reasonable However, tnal counsel dId not 

mvolve a mitIgatlOn mvestIgator, psychologIst, socIal worker or forensIc psychmtnst untIl It was 

too late for them to effectIvely perform theIr duties PetItlOn for CertlOran 46-50, 52-57 

Respondent would lIke thIS Court to belIeve that Dr Morgan dId not testIfy because hIs 

findmgs would not have been helpful to Hughey State's Return 90, 92 However, the ImtIal 

findmgs Dr Morgan relayed to Paige Tarr were conSIstent WIth what Dr Schwartz-Watts 

ultimately concluded App 5437 Dr Morgan was unable to testify because he was contacted 

by tnal counsel after Hughey's tnal had already begun and was not afforded the time necessary 

to complete a full and relIable evaluatlOn Tmsley, who was responsIble for the sentencmg phase 

of Hughey's tnal, admItted he made mac curate assumptIons about the need for a psychIatnc 

evaluatIon PetItlOn for Certloran 49-50 

Tmsley knew at the time Hughey was sentenced to death that not havmg a prepared 

forenSIC psychIatnst undoubtedly affected the outcome of sentencmg On October 30, 1997, 

Tmsley took notes "contemporaneously WIth the last day of tnal" that mcluded the language 
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"PCR = Dr Morgan/venue" He testIfied thIS note lmked the fmlure to call Dr Morgan as a 

wItness to post-convIctIOn rehef App 4762-63,5156-57 

At the PCR heanng, Tmsley blamed hIS work load and responslblhtIes as the pubhc 

defender for two countIes for hIS mattentIOn, thereby negatmg the theory that omISSIOns dunng 

sentencmg were strategIc He explamed, "I was handlmg a huge, huge load of cases at that 

tIme" Pnor to the month before tnal, he was "trymg to squeeze m domg the experts and work 

on the capItal case wIth [hIS] other responSlbllltIes,,6 App 4720-21 

Respondent focuses on the slmllantIes between the presentatIOn of mItIgatIOn eVIdence at 

tnal and the eVIdence presented at the PCR heanng, but overlooks two Important factors FIrst, 

neIther Dr James Evans nor Jeff Yungman actually dIagnosed Hughey as suffenng from Post-

traumatIc Stress DIsorder (PTSD) PetItIOn for CertlOran 47-48 Tnal counsel's fmlure to 

complete the mental health evaluatIOn and present accurate eVIdence to the Jurors was not 

reasonable 

Second, the expert wItnesses dId not connect Hughey's mental health problems to the 

mC1dent At tnal, the JUry heard about Hughey's upbnngmg and how he exh1b1ted SlgnS of 

mental 1llness, but not a smgle w1tness explamed how h1S hfe expenences and potentIal 
/ 

I 

dIagnoses Impacted hIm on the mC1dent date Th1S 1S why th1S Court affirmed Judge Cole's 

dec1sIOn to not charge statutory mltIgatmg factor number SlX State v Hughey, 339 S C 439, 

454-56,529 S E 2d 721, 729-30 (2000) At the PCR heanng, Dr Schwartz-Watts testIfied about 

each aspect of her full evaluatIOn of Hughey and explamed how each of h1S diagnoses would 

\ 
6 ThIS Court has consIstently held that exceSS1ve pubhc defender caseloads do not reheve 

counsel of the obhgatIOns of representatIon McKmght v State 378 S C 33, 661 S E 2d 354 
(2008) (tnal counsel meffectIve for fmlmg to present favorable expert testImony) and In re 
Sturkey, 376 S C 286,657 S E 2d 465 (2008) (public defender had the obligatIOn to only accept 
as many cases as he could eth1cally handle) 
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have affected hIS thInkIng and actIOns on the IncIdent date It was the absence of thIS nexus that 

renders tnal counsel's performance deficIent See PetItIOn for CertLOran, 52-57, 59-64 

Hughey was prejudIced by counsel's deficIent performance because had counsel 

conducted a more thorough InvestIgatIOn and retaIned the proper experts In a tImely manner, the 

JUry would have heard eVIdence that Hughey suffered from mental Illness that substantIally 

ImpaIred hIS capacIty to apprecIate the cnmInalIty of hIS conduct or to conform hIS conduct to 

the reqUIrements oflaw on the date of the InCIdent S C Code §16-3-20(C)(b)(6) Therefore, 

reversal IS reqUIred 

2) AdaptabIlIty to IncarceratIon 

Respondent asserts that tnal counsel properly InvestIgated eVIdence of Hughey's 

adaptabIlIty to pnson and made a sound strategIc deCISIOn not to present thIS eVIdence In realIty, 

tnal counsel faIled to present thIS Immensely valuable eVIdence because of a mIsunderstandIng 

of the law and Incomplete preparatIOn 

Though Respondent goes to great lengths to POInt out each exhIbIt that lIsted 

"adaptabIlIty" as a possIble theme In the penalty phase, State's Return 71, fn 18, tnal counsel's 

notes contmually lInk the presentatIon of adaptabIlIty eVIdence to the State's IntroductIOn of 

eVIdence on Hughey's future dangerousness App 4740-48, ApplIcant's Exs 17-20, App 5278-

85 

Further, Respondent cItes Garrett's pnor expenence WIth adaptabIlIty eVIdence m 

Edward Lee Elmore's resentencIng heanng7 as a sound strategIc reason for not callmg wItnesses 

7 As noted In State's Return (p 75) Garrett's heSItatIons were rooted In a capItal case he 
had work on where SCDC guards made the defendant "sound hke he was merely normal, 
nothmg specIal" It should be noted that thIS does not Illustrate adaptabIhty eVIdence that 
backfired or cast the defendant In a negatIve lIght 
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on the Issue Tmsley could have presented adaptabIlIty eVIdence wIthout encountenng a 

problem, such as the one Garrett encountered m Elmore, by callIng only select JaIlors, relymg on 

JaIl records,8 or usmg a forensIc psychIatnst 9 These alternatIve means of mtroducmg the 

eVIdence were neIther explored nor utIlIzed App 4748-50 He admItted he dId not have a good 

reason for not presentmg eVIdence of Hughey's adaptabIlIty to mcarceratIon and agreed the 

faIlure to present thIS eVIdence mIght have affected the outcome of Hughey's tnal App 4752-

54 

Counsel's faIlure to present any eVIdence of Hughey's adaptabIlIty to mcarceratIOn was 

hIghly detnmental and prejUdICIal because once a JUry has convIcted a person of murder, one of 

the Jury's pnmary concerns m sentencmg IS whether a person WIll contmue to be a danger If 

placed m confinement rather than executed Szmmons v South Carolina, 512 U S 154, 162 

(1994) ("a defendant's future dangerousness bears on all sentencmg determmatIons made m our 

cnmmal JustIce system "), See also Stephen P Garvey, AggravatIOn and Mltzgatzon In Capital 

Cases What Do Jurors Think, 98 Col L Rev 1538, 1560-1 (1998) (jurors who actually sat m 

capItal cases m South Carolma revealed m mtervlews that, among all the factors conSIdered by 

capital sentencmg Junes, "the defendant's pnor hIStOry of VIOlent cnme and future 

dangerousness" were conSIdered to be the most aggravatmg) In recogmzmg ItS Importance, the 

Umted States Supreme Court has speCIfically recogmzed adaptabIlIty to confinement as proper 

mitIgatmg eVIdence Skzpper v South Carolina, 476 US 1 (1976) By neglectmg such a key 

8 Tnal counsel dId not obtam Hughey's records from eIther the Greenwood County 
DetentIOn Center or the Department of Youth ServIces 

9 If tnal counsel had sought a forenSIC psychIatnst m a tImely fashIOn, Hughey's 
dIagnoses and prognoses could have been presented to the Jury m a way that would explam why 
he was SUited to a structured enVIronment 
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pIece of the puzzle, the Jurors had no reason to thmk Hughey would not be a future danger m 

pnson, and therefore, hIS life was not spared 

Issue III 

Hughey and the State dIsagree about the applicabIlity of the cumulative prejUdICe 

analYSIS m South Carolina Compare PetItlOn for CertLOrarz 68-71, wIth State's Return 96-100 

ThIS Court should grant certlOran to clanfy the applicabIlity of the cumulative prejUdICe analYSIS 

m thIS state Hughey's case illustrates the Importance of applymg such an analysIs 

ConclUSIOn 

But for tnal counsel's meffectIveness, the Jurors would have sentenced Hughey to life 

Impnsonrnent ThIs Court should grant Hughey's petItlOn for certLOrarz, reverse the PCR Court 

for the reasons set forth m thIS petItlOn, and order a new sentencmg heanng on these addItional 

grounds 

Respectfully submItted, 

By __ ~~~ ________ ~-=~ 

E Charles Grose, Jr 
ClrcUlt Defender, EIghth ClrcUlt 
600 Monument St, Box P-133 
Greenwood, SC 29646 
(864) 229-9505 

Tara Mane Schultz 
AssIstant Publlc Defender, EIghth ClfCUlt 
POBox 174 
Laurens, South Carolma 29360 
(864) 984-8807 

September 2, 2011 

10 



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM ABBEVILLE COUNTY 
Court of Common Pleas 

Alexander S Macaulay, CIrcUIt Court Judge 

Case No 2000-CP-01-210 

John Kennedy Hughey, Respondent/Petitioner 

v 

The State, Petitioner/Respondent 

Certificate of ServIce 

I certIfy that I have served a copy of the Respondent/PetItlOner's Reply to the State's 
Return to PetItlOn for CertLOrarz on the State of South Carohna by placmg a copy m the Umted 
States Mail, postage prepmd, on date reflected below, addressed as follows 

Donald J Zelenka, EsqUIre 
SC Attorney General's Office 
POBox 11549 
ColumbIa, South Carohna 29211 

~ 

September 2,2011 
Greenwood, South Carohna 

CIrcUIt Defender, EIghth JudIcIal CIrcUIt 
600 Monument St, Box P-133 
Greenwood, SC 29646 
(864) 229-9505 

11 


