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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Kimberly M. Morrow,

)
) Docket No. 11-ALJ-22-0440-AP
Appellant, )
)
VS. )
) ORDER
South Carolina Department of )
Employment and Workforce and )
A Wing and A Prayer, Inc., )
)
Respondents. )
)
STATEMENT OF CASE

This matter is an appeal by Kimberly M. Morrow (Appellant) from a decision of the
South Carolina Department of Employment and Workforce (Deparﬁnent) finding the Appellant
ineligible for unemployment benefits, pursuant to S.C. Code Ann. § 41-35-110 (Supp. 2010)-.
Appellant argues on appeal that the evidence in the Record does not support the Department’s
finding that Appellant does not meet the availabiiity requirements of the statute and therefore is
ineligible for benefits. The Administrative Law Court (ALC or Court) has jurisdiction to hear
this matter pursuant to S. C. Code Ann. § 41-35-750 (Supp. 2010). Upon consideration of the
briefs and Record, the decision of the Appellate Panel is reversed.'

BACKGROUND
Appellant is Vice President of A Wing and A Prayer, Inc. (“Employer”) which-trades as

Blue Star BBQ Restaurant. She worked as the operations manager of Blue Star BBQ Restaurant
from September 16, 2009 through January 23, 2011 when the restaurant was closed because of
declining business. Following the restaurant’s closure, the Appellant filed an initial claim for
unemployment benefits with the Department on January 30, 2011. By notice dated March 10,
2011, the Appellant was notified that a Claims Adjudicator with the Department had determined
that Appellant was ineligible for béheﬁts beginning January 30, 2011. The followihg was. stated

as the reason for the ineligibility determination:

FILED

] . . .
This case was decided without oral argument pursuant to ALC Rule 39. JAN 1 22012
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“As an officer of a corporation, you have control over your unemployment insurance
benefits.  Since unemployment insurance benefits are meant for those who are
unemployed through no fault of their own, you are ineligible for benefits under the South
Carolina Code.”

The Appellant disagreed with the Claims Adjudicator’s determination and filed an appeal
with the Department’s Appeal Tribunal. On April 13, 2011, an evidentiary hearing was held
before an administrative hearing officer at which the Appellant and Appellant’s’ husband,
Christopher Morrow, testiﬁed. The Appellant’s husband, as Treasurer of A Wing and A Prayer,
Inc., testified on behalf of the Employer. During the hearing, the Appellant and Mr. Morrow
testified that Mr. Morrow is a minority shareholder in A Wing and A Prayer, Inc. According to
stock certificates placed in evidencé at the hearing, Mr. Morrow owns 3500 shares in A Wing
and A Prayer, Inc., and 6500 shares are owned by Raymond D. Hicks. The Appellant contends
that she managed the restaurant and made all decisions in the restaurant’s day-to-day operations,
which included decisions on hiring and firing personnel and managing the payroll. According to
the Appellant, as the manager, she received a salary and the company paid unemployment
insurance on the salary she received, therefore Appellant feels she is eligible' for unemployment
benefits. Appellant also candidly admitted during the hearing that she is actively looking for a -
location to open a new réstaurant, and that she devotes approximately twenty (20) hours per
week to this endeavor. She also stated that she is actively seeking employment and attending
school to obtain her GED, but she is willing to stop her school attendance if she finds full-time
employment. o '

The employer witnéss, Mr. Morrow, produced a payroll summary of sal‘a'ry paid to the
Appellant from September 1, 2009 fﬁrough January 23, 2011, and a profit and loss statement for
‘the same period for Blue Star BBQ which reflects that the restaurant incurred a net loss of
$113,552.88. _

Followin'g the hearing, the hearing officer issued a decision on April 4, 2011 which-
affirmed the claims adjudicator’s determination. However, in his decision, the hearing officer
cited S.C. Code Ann. § 41-35-110 (Conditions of eligibility for benefits), as the basis for the
decision. Specifically, the hearing officer’s decision states:

The South Carolina Employment Security law provides in § 41-35-110 that an individual
must be able, available and actively seeking work in order to be eligible for benefits for
each week claimed. The claimant must also have unrestricted exposure to the labor
market and be unemployed through no fault of his/her own.
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In this case, the controlling factor(s) are the claimant’s time spent in seeking to open a
new business as well as her enrollment in school, both of which restrict her exposure to .
the labor market and as such, renders her ineligible for benefits under the guidelines of
the law.
A Appellant disagreed with the hearing officer’s ruling, and filed an appeal with the

Department’s Appelléte‘ Panel. The case was reviewed by the Panel on July 19, 2011, and on
July 21, 2011, the Appellant Panel’s decision affirming the decision of the Appeal Tribunal was
mailed to the Appellant. Appellant filed an appeal with this Court on August 16, 2011.

ISSUE ON APPEAL

Did the-Department err in finding that the Appellant does not meet the
availability requirements of S.C. Code Ann. § 41-35-110 and therefore is
ineligible for unemployment benefit?

STANDARD QF REVIEW
The Department is an “agency” under the Administrative Procedures Act (APA). See
Gibson .v. Florence Country Club, 282 S.C. 384, 386, 318 S.E.2d 365, 367 (1984) (finding that

the Employment Security Commission, a predecessor of the Department, was an agency within

the meaning of the APA). Accordingly, the APA’s standard of review governs appeals from
decisions of the Department. See S.C. Code Ann. §§ 1-23-380, -600(E) (Supp. 2010); QM,
282 S.C. at 386, 318 S.E.2d at 367; McEachern v. S.C. Employment éec. Comm’n, 370 S.C.
553, 557, 635 S.E.2d 644, 646-47 (Ct. App. 2006). The standard used by appellate bodies to
review agency decisions is prb_v'ided'by Section 1-23-380(5) of the South Carolina Code (Sdpp.
2010). See § 1-23-600(E) (directing administrative law judges to cdnduct appellate review in the
same manner prescribed in § 1-23-380). That section states: ' |

The court may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact. The court may affirm the decision of -

2 The claims adjudicator determined that the denial of Appellant’s request for unemployment benefits was

based solely upon her position as an officer in the corporation. However, the Appellant Panel did not make any

finding of fact or conclusion of law regarding that basis, and thus, the issue is not before this Court. Because the

Appellate Panel reached a different determination than the claims adjudicator did, it is important to note that the

Appellate Panel may review a decision “on the basis of evidence previously submitted in the case” or it may “direct

the taking of additional evidence.” S.C. Code Ann. § 41-35-710 (as amended by 2010 S.C. Act No. 146, § 94).

Thus, the Appellate Panel “has the authority to make its own findings of fact consistent with or inconsistent with
those of the appeal tribunal.” Merck v. S.C. Employment Sec. Comm’n, 290 S.C. 459, 460-61, 351 S.E.2d 338, 339

(1986) (interpreting the same language as quoted above). In reviewing the Appellate Panel’s decision, this Court

must affirm the factual findings of the Appellate Panel if they are supported by substantial evidence. Id. at 461; 351

S.E.2d at 339; McEachern, 370 S.C. at 561, 635 S.E.2d at 649.

Page 3 of 7




the agency or remand the case for further proceedings. The court may reverse or
modify the decision if substantial rights of the appellant have been prejudiced
because the administrative findings, inferences, conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;

- (¢) made upon unlawful procedure;
(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative and substantial
evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

§ 1-23-380(5). _ _

A decis-ion is supported by “substantial evidence” when the record as a whole allows
reasonable minds to reach the same conclusion as the agency. Friends of the Earth v. Pub Sery. -
Comm’n of S.C,, 387 S.C. 360, 366, 692 S.E.2d 910, 913 (2010). The fact that the record

presents the possibility of drawing two inconsistent conclusions from the evidence does not

prevent the agency’s findings from being supported by- substantial evidence. Waters v. S.C.
Land Res. Conservation Comm’n, 321 S.C. 219, 226, 467 S.E.2d 913, 917 (1996). In applying

the substantial evidence rule; “a reviewing court will not overturn a finding of fact by an

administrative agency ‘unless there is no reasonable probability that the facts could be as related

by a witness upon whose testimony the finding was based.”” Sea Pines Ass’n for Prot. (_)f :
Wildlife, Inc. v. 8.C. Dep’t of Natural Res., 345 S.C. 594, 603-04, 550 S.E.2d 287, 292 (2001)
(quoting Lark v. Bi-Lo. Inc., 276 S.C. 130, 136, 276 S.E.2d 304, 307 (1981)).

. DISCUSSION

A claimant applying for unemployment benefits in South Carolina is required to meet -

certain eligibility requirements in order to receive these benefits. : S.C. Code § 41-35-110

(Conditions of eligibility for benefits) addresses eligibility requirements for unemployment
- benefits, and in pertinent part states: A

An unemployed insured worker is eligible to receive benefits with respect to a
week only if the department finds he:
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(3) is able to work and is available for work at his usual trade, occupation, or
business or in another trade, occupation, or business for which he is qualified
based on his prior training or experience; is available for this work either at a
locality at which he earned wages for insured work during his base period or, if
the individual has moved, to a locality where it may reasonably be expected that
work suitable for him under the provisions of Section 41-35-120(3)(b) is
available; and, in addition to havmg comphed with subsectlon (2), is himself
actively seeking work .

The determination of whether a claimant is available for work is a question of fact to be
established by the Department based upon the facts and circumstances of the case. Wellington v.
S.C. Emgloyment Sec. Comm’n, 281 S.C. 115, 314 S.E.2d 37 (Ct. App. 1984). The burden rests
. wnh the claimant to show compliance with unemployment benefit eligibility requirements, and
this also includes"‘a duty to show availability for work and a reasonable effort to obtain
employment.” Wellington, 281 S.C. at 117, 314 S.E.2d at 38 (citing Hyman v. S.C. Employment
Sec. Comm’n, 234 S.C. 369, 108 S.E.2d 554 (1959)). “Available for work,” as referenced in
S.C. Code Ann. § 41-35-110(3), has been construed to mean an “unrestricted exposure to the

labor market.” Murphy v. S.C. Employment Sec. Comm’n, 328 S.C. 542, 544, 49_2 S.E.2d 625,
627 (Ct. App. 1997) (quoting Wellington,p281 S.C.at 117, 314 S.E.2d at 38); see a_lgq Hyman,
234 S.C. at 379, 108 S.E.2d at 559 (“We conclude that availabi_li’ty‘ for work implies an

unrestricted exposure of the applicant for benefits to the normal labor market to which he has

been customarily attached.”). o

In this case, the Court concludes that the Record does not stxpport the Appellate Panel’s
‘ determination that Appell‘ant failed to meet the availability requirements under S.C. Code Ann.
§ 41-35-110. The Depanment' determined. that Appellant spent a substantial amount of time
pursuing the opening of a new business and was currently' working towards obtaining her GED.
Specifically, the Department determined that Appellant spent approximately 20 hours per week
pursuing the opening of a new restaurant and that she spent approximately 16 hours per week in
fulfilling her educational requlrements. Thus, the D_epartment concluded, because Appellant was
unavailable approximately 36 hours per week, her .activities limited her availability for
employment.

However,- the mere fact that Appellant is a student does not, as a matter of law, establish
that he or she is unavailable for work. See e.g., Frey v. Review Bd. of Indiana Employment Sec.

Div,, 446 N.E.2d 1341 (Ind. Ct. App. 1983). While Appellant did testify that she spends
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approximately 16 hours per week in pursuant of her education, there was no additional testimony
to specify when and how she spends that time and if those time periods interfered with her ability
to work. See e.g., Scardina v. Com., Unemployment Compensation Bd. of Review, 113
Pa.Cmwilth. 511, 513, 537 A.2d 388, 390 (Pa. Commw. Ct. 1988) (holding that de.nial of
claimant’s petition for unemployment compensation benefits, based solely upon claimant’s status
as full-time student, without any further investigation into claimant’s work eligibility, was
erroncous). Appellant did not testify that her availability to work was hindered, in anyway, by
taking classes.  There is simply no evidence in the Record to support the Department’s
determination that Appellant’s pursuant of educational opportunities resulted in her
unavailability for work. | 4

The Department also found Appellant unavailable to work due to her testimony that she
spends approximately 20 hours per week actively seeking to open a new restaurant, and the
Department asserts that Appellant plans to open the new restaurant under the Employer.  Thus,
the Department determined that Appellant failed to meet the eligibility requirements of S.C. .
Code Ann. § 41-35-110(3) because she was “engaged in self-employment of a nature to promise
remuneration in excess of the weekly benefit amounts he would have received if otherwise
unemployAed’over this period of time.” S.C. Code Ann. § 41-35-110(c)(b).

Generally, a claimant that is self-employed is not “available for work” and thus may not V
receive unemployment compensation. Carry v. Review Bd. of Ind. Employment Sec. Div., 505
N.E2d 111, 1 12'(I'nvd.v Ct. App. 1987); see also O’Brien v. Dir. of Div. of Employment Sec., 472
N.E.2d 253, 256 (Mass. 1984) (“ngically, a claimant cannot be ‘available to work® within the

meaning of [the statute] if the claimant is already employed by another or is self-employed.”).
However, Appellant cannot be considered to be self-employed by the mere action of looking for
a location to open a restaurant. She has not conducted any business on behalf of - the future
restaurant — she is sir‘nply ix{vestigating the potential to open a new restaurant. Furthermore,
there was no testimony to specify when and how she spends that time and i_f those time periods
interfered with her ability to work. And, despite the assertion made by the Department,

Appellant cannot be considered to be carrying on the business of the Employer by opening a new
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restaurant. No testimony was-given by Appellant or the Employer that she intended to continue

Employer’s business venture by opening a new restaurant.’

The Department cites McEachern v. S.C. Employment Security Commission, 370 S.C.

553, 635 S.E.2d 644 (Ct. App. 2006) as analogous to this case. However, I disagree. The
claimant in MéEachem ‘was a corporate officer (president) and continuously worked for the non-
profitable corporation in the hopes that the business would return to profitability. Here,
Appellant has no corporate position in the company and there is-no effort to continue operating

the business.
Accordingly, the Department’s decision must be reversed as the Record does not support

its determination that Appellant failed to meet the availability requirements under S.C. Code

Ann. § 41-35-110.

ORDER
IT IS THEREFORE ORDERED that the Department’s decision is REVERSED.

IT IS SO ORDERED.

January &0/12

Columbia, South Carolina - _ ¢ :
Thlsxs:_c':af:é tiheundarsignad hasthisdare
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Maii Sarvice sdcressad s e carty{-es) or teit mr»ay:(?)/

misd @ cay - ~)§3U’\u0u/°l’ OV
- . N :

by KL = ondlo
R Jucical LamCer - :

m

ATIFICATE OF SERVICE

poet

3 Notably, Appellant does not own any interest in Employer. The corporation has 10,000 shares of issued
stock certificates: 6500 have been issued to Raymond Hicks, and 3500 have been issued to Christopher Morrow.

Further, Christopher Morrow is the only registered agent for the corporation.
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Decision No: 2011-P- 1545
Appeal No: 04592-14551

SOUTH CAROLINA DEPARTMENT OF EMPLOYMENT AND WORKFORCE
Columbia, South Carolina

IN THE MATTER OF THE CLAIM OF:

Kimberly M. Morrow )
112 Captain Tom Court )
Spartanburg, SC 29306 )
Claimant SSN: )
) APPELLATE PANEL
A Wing and A Prayer, Inc. ) DECISION
112 Captain Tom Court ) :
Spartanburg, SC 29306 )
Liable Employer )
)

Appellant: - Claimant

The claimant appealed Appeal Tribunal Decision 2011-A-6251 to the Appellate |
Panel. The Appeal Tribunal held the claimant ineligible for benefits. This decision
affirmed the claims adjudicator’s determination.

The Appellate Panel issued its decision upon review of the record on appeal.

DECISIO

Appeal Tribunal Decision 2011-A-6251 is affirmed. The claimant is ineligible for
benefits effective January 30, 2011, upon finding that she fails to meet the availability

requirements of the law.

The claimant is vice-president of the subject corporation, which operated a
restaurant. She was salaried as the operating manager of the restaurant, which closed
in January 2011 due to a slowdown in business. The claimant asserts she is not a
controlling officer in the subject corporation and is seeking other employment. She
has some equipment from the former business and plans to open a new restaurant.
She is searching for a location for the new business and devotes approximately
wwenty (20) hours each week to that venture. The claimant also artends school but
states she would quit if she obtains employment. The fact-finding statement the
claimant provided to the Department on February 23, 2011, shows that the decision
to close the budiness was made by the president, vice-president, secretary, and

treasurer.
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Decision No: 2011-P- 1545
Appeal No: 04592-14551

S$.C. Code Ann. § 41-35-110 requires an individual to be able to. work, available for
work, and actively seeking work in order to be eligible for unemployment
compensation. A claimant must have unrestricted exposure to the general labor
market.

Although'the claimant asserts she is not a controlling officer in the subject
corporation, the evidence establishes that she intends to open a new business and
devotes a substantial portion of her time for that purpose. Further, she attends
school. Her exposure and attachment to the general labor market are restricted.
Therefore, we find that she does not meet the availability requirements of the statute
and is ineligible for benefits. The Appeal Tribunal decision is affirmed.

SOUTH CAROLINA DEPARTMENT OF
EMPLOYMENT AND WORKFORCE

B".A//rs
Tim Dangerfield”” V

Review Date: __ 07/19/11
Date Malled: _07/21/11
Mailed By:
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July 21, 2011

SOUTH CAROLINA DEPARTMENT OF EMPLOYMENT AND WORKFORCE
(SCDEW)
Columbia, South Carolina

NOTICE OF MAILING OF APPELLATE PANEL DECISION

Attached is a copy of the final agency decision of SCDEW in this case. Any .
further appeal is to the South Carolina Administrative Law Court. To obtain
judicial review of this decision, you must comply with the requirements of S.C.
Code Ann. §41-35-750 and the Rules of Procedure of the Administrative Law
Court. The Court may require a filing fee.

The law requires that a Petition for Judicial Review. must be filed with the Court
and served on all parties and SCDEW within thirty (30) days from the date of
mailing of the agency's final decision (see the mailing date above).

Service of the Petition on SCDEW must be addressed and mailed to:

Legal Department
S.C. Department of Employment and Workforce
' Post Office Box 995 :
Columbia, SC 29202

SCDEW cannot advise a party on any legal matter. For legal advice or
assistance in filing an appeal to the Administrative Law Court, you should consuit
an attorney licensed to practice in South Carolina.

Form App-115
Rev. 4/27/11
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NAME: KIMBERLY M MORROW 3SN: _ Byg: 01/29/12
CLAIMSTAKER ID: NMJMS Lo #: 420 PILED: 02/01/11 EFF DATE: 01/30/11
MAILING ADDRESS: 112 CAPTAIN TOM CT
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OTHER NAME:
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BONA FIDE EMPLOYER NAME & PAYROLL ADDRESS INFORMATION: ‘
NaMg: A WING AND A PRAYER INC DATES OF EMPLOYMENT:
sTRegT: 1000 N PINE STREET STE 31 ' FROM: TO:
09/16/09 01/23/11
.
cITy: SPARTANBURG sr: SC z1p: 29303 EMP. AcCT. # 420497

BONA FIDE EMPLOYER LOCAL ADDRESS INFORMATION:

STREET:
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PHONE #:(864) 591-1350

o %

SEPARATION REA3ON:

D STILL WORKING I

2
D DISCHARGE

ISSUE CODES: 09 25 I
DATES OF EMPLOYMENT:

LIABLE EMPLOYER INFORMATION:
NAME : EMP. ACCT # FROM: TO:
JOB LOCATION (CITY/STATE):
SEPARATION REASON: D Low D va l:] DISCHARGE D STILL WORKING
NARRATIVE REASON FOR SEPARATION FROM LIABLE EMPLOYER: |
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20 - SOUTH CAROLINA EMPLOYMENT SECURITY COMMISSION
INITIAL DETERMINATION OF STATUS AS AN INSURED WORKER

LOCAL OFFICE 420

EFFECTIVE DATE 01/30/11

paTe preparep 02/01/11
o ]
r;}MBERL! M MORROW -_1
112 CAPTAIN TOM CT
SPARTANBURG SC 29306
L _
POTENTIAL BENEFITS ESTABLISHED
WEEKLY BENEFIT AMOUNT 326.00
MAXIMUM TOTAL BENEFITS  8476.00
BENEFIT YEAR ENDS - 01/29/12

DATEFILep 02/01/11

MILITARY ASSIGNMENTS

SEE BACK FOR CLAIMANT INFORMATION

EMPLOYMENT RECORD

BASE PERIOD QUARTERLY EARNINGS

EMPLOYER ACCOUNT NO, YEAR *QTR. YEAR ‘QTR. YEAR *QTR. YEAR “QTR.

2009 04| 2010 01| 2010 021 2010 03

A WING AND A PRAYER 420497 8615.32 7384.56 7999.94 7999.94
BASE QUARTER TOTAL 8615.32 7384.56 7999.94 7999.94

*QTR.
1.~JAN.FEB.MAR. 3.JULY,AUG SEPT.

2.-APR. MAY JUNE 4.-OCT.NOV.DEC.
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SOUTH CAROLINA EMPLOYMENT SECURITY COMMISSION
INITIAL DETERMINATION OF STATUS AS AN INSURED WORKER

17

LOCALOFFICE 420

EFFECTIVEDATE 11/16/08 DATE FILED

OATEPREPARED 11/21/08

0 q
|_KIMBERLY M MORROW _

112 CAPTAIN TOM CT

SPARTANBURG

L

POTENTIAL BENEFITS ESTABLISHED

SC 29306

]

WEEKLY BENEFIT AMOUNT 326.00

MAXIMUM TOTAL BENEFITS 8476.00

BENEFIT YEAR ENDS 11/15/09

SEE BACK FOR CLAIMANT INFORMATION

11/21/08

MILITARY ASSIGNMENTS

QTR
1-JAN.FEBMAR.

2-APR.MAYJUNE

7977.88

3.-JULY,AUG,SEPT.
4.-OCT NOV,DEC.

EMPLOYMENT RECORD BASE PERIOD QUARTERLY EARNINGS
EMPLOYER ACCOUNT NO. YEAR “QTR. YEAR -*QTR. YEAR *QTR. YEAR QTR
2007 03 2007 04 2008 01 2008 02
H H HUNT CORPORATION 298427 .00 1906.88 7642.31 8681.81
A WING AND A PRAYER 420497 9148.26 6071.00 .00 .00
BASE QUARTER TOTAL 9148.26 7642.31 8681.81
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ui-5
B1048
OCT 1968
SOUTH CAROLINA
EMPLOYMENT SECURITY COMMISSION
P.O. BOX 1477

COLUMBIA, §. C. 29202
OFFICIAL BUSINESS
UCB-1048

FORWARDING SERVICE REQUESTED

KIMBERLY M MORROW
112 CAPTAIN TOM CT

SPARTANBURG SC 29306

INFORMATION FOR CLAIMANT .

This is @ monetary detarminationof your claim for benefits based on wages paid during your Basa Pericd. This detarmination shows your Base Period Employment Record. it Tsts
your covered smployer(s) that paid ycu wages, thsir account number, and the wages paid to you by quarnter and year during the base period of your claim The total amount of
wages paid to you by quaitsr in the bass period Is shown beside Base Quartsr Total. This determination covers only the monetary portion of your claim Another determination
will be issued that states if you are eﬁgibb to receive bensfits. It wil be based on the reason for separation from your most recent bons fide empioyer.

Under Potentis) Benefis Established, your wummmu Maximum Benefit Amount, and the date your Benefit Year Ends are shown.
BASE PERIOD: The fwst four of the last five completed almdar quarters prior to the effective date of your initial claim. If you eamed wages in coversd employment not
shown on the face of this form, give the information to your ker at the wloymentoffice,

HIGH QUARTER: The quarter in our Base Period during which wages paid to you for insured work were highest

WEEKLY BENEFIT AMOUNT: The amount of benefits you may receive weekly, if unemployed and ctherwise efigible, shail be one-half of the average weekly wage in the high

quarner of your basa period, but shall not be lesa than $20.00 nor greater than the maximumweskly beneft amount as by the Commi of before June 30 of
each year for bensft years on or after July 1 of such current calendar year, and prior to Juy 1 of the ding calendar year as providad in Section 41.35-40 of the
Law. .

MAXIMUM POTENTIAL BENEFITS: The greatest amount of compensation that you rmay receive during your benefit year.

BENEFIT YEAR: The one (1) year period following the effective date of your Initial Claim. To establish a Benem Year in accordance with the provisions of the Law, you must
meet the foBowing wage requirements:

1. You were paid at least §540.00 for insured work during the high quartsr of your base period:
2. You were paki at lsast $900.00 for insured work during your base pencd .
3. The total of your base period wages for insured work equaled or d one end half times the total of your high quarter wages.

AVERAGE WEEKLYWAGE Shall be determined by dividing the high quartar wages by 13 weeks.

REDETERMINATIONRIGHTS: You have the right to request a comection if you do not agree that this determination is corract Your request for redetermination may be made
letter or by personal vist to the office where your claim was filad, and it should be made without delay. No change can bs made on this determination after one year from
data of this notice.

BE SURE TO NOTIFY YOUR LOCAL OFFICE ANYTIME YOUR MAILING ADDRESS CHANGES WHILE FILING A CLAIM FOR BENEFITS.

EXAMPLE OF COMPUTATION OF BENEFITS: Maximum Potantial Benefits:

High Quarter Wages $1040.00 Your maximum total bensft amount for this benefit year is the lessar of:

Base Period Wages $3462.00 1. Twenty-six (28) timas your Weekly Banefit Amount, or

Average Weekly Wage $1040.00 divided by 13=§ 80.00 2. One-third (1/3) of your total Bass Period Wages as shown on this detsrminaton
Weexkly Benefit Amount 80.00 divided by 2=§ 40.00 (1) 26 X $40.00 = $1040.00 (2) 1/3 of $§3462.00 = $1154.00.

Maximum Benefits would be $1040.00 since that amount is{ess than $1154.00.
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UCB-102-CO Eftective Date of luswe _///39///
November 2004 South Carolina o /575/
Employment Security Commission
OFFICER/OWNER/PARTNER FACT FINDING
PLEASE PRINT CLEARLY ' B L 79,2 |Wr U2

—— ﬁﬁﬁ HLegzow | N
Employer Name /4 1//7/4 / M .{A/d» Account Number- (/M97
Trade Name Bt & . &mu Telephone Number /-4, 0

Mailing Address- W
Legal Entity Type Q Sole Propretorship Q Partnership , ?ﬁm

Q LS (Lumted Liabity Company) Q WP (Limited Liabuity Partnersiip)

(D What was your position in this business ?

ADuempoyd?  P-7-09  Hy [ 431/
B Whyare you wnemployed? Y5, 1Y 25 /,,yé_zﬁo/ ov s OO

@ What portion of the business did you own ? i B &_&mﬁ
Q@ What was t?nntn}al business actvity ? (What does the business make/sell/service/prowde 1) Feceived Benefits Div
5t Audanlt

@ Who made the decision to end your employment ? /
Board of rect4or’pDeaaon O Court Decree A oma;r;mm)% V;Ea’/@&s,

® Is the business presently n operation? O YESPO (rMQ go to 6)

A Who i1s performing your duties in your absence ? /IZ/ / )4

8 Will you provide any services to the business dunng your penod of unemployment ? Q yes ﬂ'ﬁmmmw

C. How much time (per week] will you contnbute to the ton of the business dunng your penod of unemployment ?

A/

D Doyouupecnobereemployedwndmnbum?/ Q ves @NO (¥ YES Answer DI and D2)

@ When ' @ In what capacity

BENEFIT DEPARTMENT 8




South Carolina Employment Secunty Commussion
OFFICER/OWNER/PARTNER FACT FINDING
Continved

Claimant’s Name SSN

® Since thnbuunemsnolonger in operat»on. plauammdnfolbmngquwmmmgthedoungofd\cb\um

A Date business closed / /é_jry//

B. What caused the business to close ?

Q Act of Nature

Q Board of Directors’ Decision
Q Bankruptey

Q Court Decree

Q Other (Explam fully) @
C. What happened to the assets upon closure ? (EWWLMA_

D Are there any plans for the business toreopen? ~~ E'VES O NO_ (i YES Answer DI and gz)

@ Expected date 1o reopen %LZ‘= é;f@tzzm ZZ¥¢4

@ Are you involved in any efforts to reopen the busness 7~ &3-¥ES 0 NO (” AMDJ 2 Dl}

@ WYhat anyoudomgspwﬁcallytoreopen sness?  (Exph d,./ll Vd _/‘4__.._1. 4
) - /

",/ (22 ’ y &d &1 o A 4z

@ How tumegwrdju?lly\aucontn'bme theozmlono hebumdumgwurpmdof ployfnent ?

E Do you expect to be reemployed with the bushess @VES O NO (¥ YES Answer El and E2)

@ Anticipated date of reemployment

Q@ In what capaaity J/ﬁﬂ ,)M)L

@ Are you able to work and actively seeking full umework? ~ @-VES ONO (W AQ Explaen fully)

—— t‘qllt‘j e '{—,’r- | ) e :,#,1':, . /f"
‘¢ /L7 C ,’ s, t ! . - / ' ’ 1Y
= ~ wa ” 7
t i 4
CERTIFICATION | affirm that my responses on this form and all documents furnished to estabhish my claim
for unemployment beneﬁts are true and accurate :
WO : S — A -
At :"21 ’ ’ o= 3 4 )

ey
Claimant's Signaturg” ~ // {

Agency Representative’s Signature
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1 323.‘123, 2007 SOUTH CAROLINA EMPLOYMENT SECURITY COMMISSION
P.O. BOX 995, COLUMBIA, S.C. 29202

N 1

1  KIMBERLY M MORROW DATEOF THiSNoTIce 03710711
1 112 CAPTAIN TOM CT

1 SPARTANBURG SC 29306

L .

CLAIMANT'S NAME SOCIAL SECURITY NUMBER EFFECTIVE DATE DiSQUALIFICATION ENDS
1 KIMBERLY M MORROW ' — 01/30/11 INDEF
L.0. NO. TYPE | CATEGORY | WEEKLY BENEFIT AMOUNT | MAXIMUM POTENTIAL ENTITLEMENT | LESS REDUCTION OF NET TOTAL BENEFITS | _RENEFIT YEAR ENOS _ |
1 420 | c o1 |$ 326.00 $ 8476.00 $ - o000 |%® s476.00 01/29/12

DETERMINATION BY CLAIMS ADJUDICATOR ON CLAIM FOR BENEFITS

You are eligible for benefits from the above effective date.

1_X  vYou have been disqualified from recelving benefits or have been found to be Ineigible for benefits
for the following reason(s).

[ AS AN OFFICER OF A CORPORATION, YOU HAVE CONTROL OVER YOUR UNEMPLOYMENT INSURANCE BENEFITS.

1 SINCE UNEMPLOYMENT INSURANCE BENEFITS ARE MEANT FOR THOSE WHO ARE UNEMPLOYED THROUGH NO FAULT OF
1 THEIR OWN, YOU ARE INELIGIBLE FOR BENEFITS UNDER THE SOUTH CAROLINA CODE. YOU ARE INELIGIBLE FOR
1 BENEFITS BEGINNING 01/30/11.

l—v-v-n—-b—-r—-»—w—-b—-r—-r-r-b-n-u—-

1

— LAST SEPARATION FROM NON-LIABLE EMPLOYER Ul CLAIMS ADJUDICATOR
1 .
1 MAILING DATE 03/11/2011

IMPORTANT: THIS DETERMINATION  WILL BE THE FINAL DECISION OF THE COMMISSION UNLESS YOU FILE AN APPEAL
SETTING FORTH IN DETAIL THE GROUNDS FOR APPEAL WITHIN TEN (10) CALENDAR DAYS, [NCLUDING WEEKENDS AND
HOLIDAYS, FROM THE MAILING DATE SHOWN ABOVE. IF THE TENTH DAY FALLS ON A SATURDAY, SUNDAY. OR HOLIDAY,
THE APPEAL PERIOD IS EXTENDED TO THE NEXT BUSINESS DAY. YOUR APPEAL MAY BE FILED IN PERSON AT ANY
EMPLOYMENT SECURITY OFFICE, OR BY MAIL, ADDRESSED TO THE “APPEAL TRIBUNAL® P.O. BOX 995 COLUMBIA, SOUTH
CAROLINA  29202. FOR ADDITIONAL  INFORMATION  OR ASSISTANCE IN FILING AN APPEAL CONTACT YOUR LOCAL
EMPLOYMENT SECURITY OFFICE.

10




e - SOUTHCAROLINA DEPARTMENT OF EMPLOYMENT AND WORKFORCE
Calaiog#:05080 P. O. Box 995, Columbia, South Carolina 29202

Notice of Appeal to Appeal Tribunal
Claimant's Name: KIMBERLY M MORROW Social Security Number:__g

Claimant's Address: 112 CAPTAIN TOM CT SPARTANBURG SC 29308

Date of Birth: 1/27/1975 Date of Initial Claim: 1/30/2011 Telephone:_864-809-8586
(Month/Day/Year) : (Month/Day/Year)
Employer's Name: A WING AND A PRAYER Telephone: 864-809-8586

Employer's Address: 1000 N PINE STREET STE 31 SPARTANBURG SC 29303

On ‘ 3/16/2011 I received a claims examiner’s determination mailed 3/11/2011 from

(Date) - (Date)
which I appeal and hereby apply for a hearing because [ believe it was issued in error for the following reasons:
| WAS CONSIDERED AN HOURLY EMPLOYEE WITH THE RESTAURANT JUST LIKE ANY ONE ELSE. EVEN
THOUGH | WAS NAMED VICE- PRESIDENT OF THE COMPANY | WAS STILL PAID A SALARY JUST LIKE ALL
OF OUR OTHER EMPLOYEES. | FEEL THAT | HAVE BEEN DISQUALIFIED UNFAIRLY B/C | PAID OUT THE

PROPER AMOUNT OF TAXES ON MYSELF. | NEVER RECEIVED ANY BONUS AND | WANT MY CLAIM
REVIEWED AGAIN.

8C Employmem Carfim.
MAR 21 201
If appeal is untimely, state the reason: R red-B fra-Div

1 know that | must continue to flle my claim for each week of unemployment until | receivs
Panel's declslon, or until my claim Is exhausted. If | win the appeal, | know | can only
timely. :

T T O

Does claimant need an interpreter? [ YES Eﬁ) What [anguage/dialect? Claimant is (JDeaf (3 Mute

(If it appears necessary to subpoena witnesses or documents, the Workforce Center representative should use Form 107 and
" attach them to this form at the time of transmittal to the Central Office.)

SUBPOENA [] YES FNO Appellant _KIMBERLY MORROW e
Signed B@ Z‘E(géﬁggﬁ N\

Title: CLAIMANT Date: 3/16/2011

6 AppeaTribunal’s or Appellate
6 pald foy thosg weeks that | have claimed

Date Determination Delivered
by Workforce Center:

(Date) Signed:

(Workforce Center Representative)
.000_.0.00...O...OO...O..OOCO..OOOOOOO0.000....OOL

Filed at: SPARTANBURG 420 Date:_3 16 20_11
(Workforce Center Name and Number) - {Month) (Day) (Year)

11
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Received By: FRANCES REEVES :
(Workforce Center Representative)

8§C Employment Comm
MAR 2 1 2011
Recesived Bensfits Div.

12




9:03 AM
01711

Employee Wages, Taxes and Adjustments

Gross Pay
Salary

Total Gross Pay

Adjusted Gross Pay

Taxes Withheld
Federnl Withholding
Medicars Employse
Sociai Security Employee
SC - Withholding

Total Taxes Withhald

Net Pay

Employer Taxes and Contributions
Federal Unemployment
Med|cars Company
Soclal Security Company
SC - Unemployment Company
SC - Contingency Assessment

Total Employer Taxes and Contributions

Blue Star BBQ

Payroll Summary
September 2009 through January 2011 ;9

Morrow, Kimberly M,

24

WM

Hours “——___Reté—  Sep 09-Jan 11

43,076.60
43,076.60

43,076.60

-474.00
-624.61
-2,621.51
-1,499.40

-5,219.52
37,857.08

131.69
624.61
2,670.74
261.74
9.88

3,688.68
————mmnee—

b
=

8C Employmes comm.
MAR 21 2011
Received Benefits Div.

Page 1
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9:03 AM
01711

Employes Wages, Taxes snd Adjustiments
Gross Psy
Salary

Total Gross Psy

Adjusted Gross Psy

Taxes Withheaid
Federal Withholding
Madicare Employee
Soclal Security Employee
SC - Withhaiding

Total Taxes Withheld

Net Pay

Employer Taxes and Contributions
Federal Unsmployment
Med!care Company
Social Security Company
SC - Unemployment Company
SC - Contingency Asssssment

Tota! Employer Taxes and Contributions

Blue Star BBQ

Payroll Summary
September 2009 through January 2011

TOTAL
Rate Sep ‘09 - Jan 11

43,076.60
43,076.680

43,076.60

-474.00
-624 .61
-2,621.51
-1,499.40

-5,219.52
37,657.08

131.69
624.81
2,670.74
261.74
9.88

3,698.66

25

L ST SR TS R T
MAR 21 2011
Recsived Benefits Dy,

Page 2
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8:55 AM Blue Star BBQ
0317111 Profit & Loss
Accrual Basis September 2009 through January 2011
Sep ‘09 - Jan 11 % of iIncome
Ordinary Income/Expense
Income
Feos 100.00 0.0%
Reimbursed Expensas 71.96 0.0%
Sales
Food 4,540.09 0.7%
Vendor's Compensstion - 479.59 0.1%
Sales - Other 663,157.13 99.2%
Tota! Sales 668,176.81 100.0%
Services 58.20 0.0%
Totat income 668,404.97 - 100.0%
Cost of QGoods Sold
Cost 2.555.93 0.4%
COST OF GOODS SOLD
Food Cost : 301,897.05 45.2%
COST OF QOODS SOLD - Other 37.10 0.0%
Total COST OF GOODS SOLD 301,934.15 45.2%
Total COGS 304,490.08 45.6%
QGross Profit 363,814.89 54.4%
Expenso
Advertising 36,880.13 5.5%
Amortization Expense 150.00 0.0%
Bank Service Charges
Amaerican Express Charges 636.98 0.1%
MC/Visa Charges 8,528.01 1.3%
Returned Checks 371.79 0.1%
Valutec Card Soiutions 1.28 0.0%
Bank Service Charges - Other 60.53 0.0%
Tota! Bank Service Charges 9,598.59 1.4%
Cagh +/- -91.64 0.0%
Contributions 130.86 0.0%
Duss and Subscriptions 550.00 0.1%
Equipment Purchases 126.69 0.0%
Equipment Renta! 305.08 0.0%
Insurance
Work Comp 3,674.84 0.5%
Insurance - Other 14,028.35 2.1%
Total Insurance 17,703.19 2.6%
Intercet Expense
Loen Interest 6,477.62 1.0%
Tota! Interast Expense 6,477.62 1.0%
Licenses and Permits 1,539.39 0.2%
Miscelisneous .
Sacurlty 325.00 0.0%
Miscellaneous - Other 14,312.48 2.1%
. Tota! Misceilansous 14,637.48 2.2%
Otfice Supplles
‘Printing and Reproduction 1,279.30 0.2%
Office Supplies - Other 1,959.95 0.3%
Total Office Suppliles 3,239.25 0.5%
Operating Supplies
Catering Equipment & Supplies 38.64 0.0%
Operating Supplies - Other 4,063.42 0.7%
Total Operating Suppiies 5,002.08 0.7%

26

SC Emptoyr i e ’..‘-om-r
MAR 2 1 2019
Recsived Bensfits DN}

Page 1

15
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8:58 AM Blue Star BBQ . 0‘3
0171 Profit & Loss \p
Accrual Basis September 2009 through January 201 17’
Sep ‘09 - Jan 11 % of income
Outside Services
Landscaping 130.59 0.0%
Outslde Services-Trash Collecti 6,805.82 1.0%
Peat Control 560.37 0.1%
Storsge 570.00 0.1%
Outside Services - Other 1,165.00 0.2%
Total Outside Services 9,231.48 1.4%
Payroll Expenses 267,565.68 40.0%
Postage and Delivery 206.32 0.0%
Protfessional Fees
Acoounting 425,00 0.1%
Legal Fees +1,252.50 -0.2%
Total Professional Fees -827.50 0.1%
Rent 45,371.82 8.8%
Repalrs
Building Repairs 2,162.75 0.3%
Computer Repairs 699.29 0.1%
Equipment Repairs 1,934.27 0.3%
Repairs - Othar 148.47 0.0%
Total Repairs 4,942.78 0.7%
Taxes
Federal 791.70 0.1%
Local 1,619.71 0.2%
Sales & Use Tax Adjustments -1,024.11 -0.2%
Stats -309.02 0.0%
Taxes - Other 2,175.00 0.3%
Total Taxes 3,253.28 0.5%
Telephone 5,508.90 0.8%
Travel & Ent :
Entertainment 2,845.43 0.4%
Total Travel & Ent 2,845.43 . 0.4%
Uncategortzed Expenses 1,424.19 0.2%
Uniforms 859.10 0.1%
Utilities
Gas and Electric 29,289.94 4.4%
Water 2,482.29 0.4%
Total Utiiitles 31,772.23 4.8%
Vshicle Expense 3,273.52 0.5%
Total Expense 471,774.03 70.6%
Nst Ordinary income -107,8589.14 -16.1%
Other incoms/Expense '
Other Income
Other Income 3,609.03 0.5%
Total Other Income 3,609.03 0.5%
Other Expense
Gift Cards Sold 0.00 0.0%
Total Other Expenss 0.00 0.0%
Net Other Income 3,609.03 0.5%
Net Income -104,250.11 -15.6%
SC Empioymeni Cotmm
MAR 21 2011 Page2

Recsived Benefits Div.

16




APP-105%
Revised 7/02

Claimant's Name:

28

SOUTH CAROLINA EMPLOYMENT SECURITY COMMISSION
P.O. Box 995, Columbia, South Carolina 29202

NOTICE OF HEARING BEFORE APPEAL TRIBUNAL

Address:

KIMBERLY M_MORROW Social Security Number. _—__—
112 CAPTAIN TOM CT

Employer's Name:

SPARTANBURG SC 29306-6914

A WING AND A PRA

1104592 Hearing Date: 04/13/11 Hearing Time: 9:45 AM

Appeal Number:
Month/Oey/Year Hour/MInute
Hearing Location: _SC DEPARTMENT OF EMPLOYMENT & WORKFORCE
440 SOUTH CHURCH ST ‘ SPARTANBURG SC 29301
Bofore: GERALD B. TURNER
MG A To B0y TSVE AREEALORLANCad s d R ARt ANENE e TEN MR MNYT TR BIAY IS AT IRV RN RONIYE
INTERESTS BEING ABANDONED. -
THE HEARING WILL NOT BE POSTPONED EXCEPT FOR AN EMERGENCY. Contact a representative of the Commission

at (803) 737-2520, AT ONCE, If you cannot be present at the time scheduled and wish to request a postponement
of the hearing. Also, if you require any special needs, such as an interpreter, please contact us prior to the hearing. .

ISSUES

Voluntéry Quit (for good cause) Voluntary Retirement Timeliness of Appeal

Discharge (for disqualifying cause) Absence from Hearing Fraud & Overpayment
Availability Overpayment Job Offer & Referral
X Eligibliity Other

EVIDENCE: This hearing is your only chance to testify and present evidence. Sworn testimony

is required from witnesses with first-hand knowledge. only documents, such as business records (for
example: timesheets, employer's policies or handbook, warnings) can be considered and must be submitted with an
original ‘and two coples. The original will be returned. No testimony or evidence wll be considered from witnesses
who are not present.

SUBPOENAS: If a witness is reluctant to appear, you may apply for a subpoena through the Commission's local
office or the Appeal Tribunal at (803) 737-2520.

‘LEGAL REPRESENTATION: An attorney licensed to practice in South Carclina may represent you. It is your
responsibility to obtain representation prior to the hearing. Fees charged to represent claimants are limited by the
Commission.

BENEFITS: A claimant should continue to flle for benefits during the appeal process. Weeks not claimed cannot
be pald, even if the claimant is held eligible.

THIS NOTICE SUPERSEDES ANY PREVIOUS HEARING NOTICE YOU MAY HAVE RECEIVED. IF
THE DATE ON THIS NOTICE IS LATER THAN THE DATE ON ANY OTHER NOTICE, YOU
SHOULD ASSUME THAT THE PREVIOUS HEARING HAS BEEN POSTPONED AND FOLLOW
THE INSTRUCTIONS ON THIS NOTICE.

MAILING DATE: 03/30/2011

SMALL CHILDREN AND PETS ARE NOT ALLOWED IN HEARINGS '

GENERAL INFORMATION ON THE S.C. EMPLOYMENT SECURITY LAW IS ON THE BACK OF THIS NOTICE.

17




Appeal No. 04592-14551

SOUTH CAROLINA DEPARTMENT OF EMPLOYMENT AND WORKFORCE
Columbia, South Carolina

Transcript of Testimony
Before

Gerald B. Turner, Administrative Hearing Officer

Kimberly M. Morrow ) CLAIMANT

112 Captain Tom Court )

Spartanburg, SC 29306 )

Claimant SSN: xxx-xx-3279 )

A Wing and A Prayer, Inc. )

112 Captain Tom Court ) LIABLE EMPLOYEE

Spartanburg, SC 29306 ) |

PLACE OF HEARING: S.C. Dept. of Employment and Workforce
440 South Church Street

Spartanburg, SC

DATE OF HEARING: April 13,2011
APPEARANCES:

For Claimant: Present

For Employer: One Witness

18



Appeal No. 04592-14551

TESTIFYING WITNESSES
CLAIMANT:
Kimberly M. Morrow
EMPLOYER WITNESSES:

Christopher Morrow, Treasurer

30
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Appeal No. 04592-14551

Before: Gerald B. Turner, Administrative Hearing Officer
HEARING OFFICER’S PREAMBLE.
ALL WITNESSES SWORN.

HEARING OFFICER: The Claimant appealed the determination
mailed March 11, 2011, whereby the Claimant was held indefinitely ineligible for
benefits effective January 30, 2011. The issue in this hearing is the Claimant’s
eligibility for unemployment benefits. You will be notified of a decision as soon as
possible which will be mailed to your address of record, and for the record we have
Kimberly M. Morrow at 112 Captain Tom Court, Spartanburg, SC 29306. Is that
correct, ma’am?

CLAIMANT: : Yes, sir.

HEARING OFFICER: And for A Wing and A Prayer,.Inc., we have

1000 North Pine Street, Suite 31, Spartanburg, SC 29303. Is that correct, Mr.
Morrow?

EMPLOYER WITNESS: Yes, sir.

HEARING OFFICER: ~ Because the issue was originally adjudicated
as an eligibility issue, I will begin testimony with the Claimant. Before we
proceed, are there any specific questions either of you have regarding the issue or
the procedure of the hearing before we continue, Ms. Morrow?

CLAIMANT: No, sir.
HEARING OFFICER: Mr. Morrow?
EMPLOYER WITNESS: No, sir.

3
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Appeal No. 04592-14551

HEARING OFFICER: Then if you will kindly, Kimberly Morrow,
would you state for this tribunal, ma’am, your full name and spell both your first
and last name for the record, please?

CLAIMANT: Kimberly Morrow, K-I-M-B-E-R-L-Y M-
O-R-R-O-W. '

HEARING OFFICER: And Ms. Morrow, you were most recently -
employed or participated as an officer, owner, or partner in A Wing and A Prayer?
CLAIMANT: Yes, sir. I was the acting manager,
basically. _

HEARING OFFICER: All right.

CLAIMANT: The operating manager.

HEARING OFFICER: All right. I’'m going to show you at this

time, ma’am, a single-page document with a mailing date of March 11, 2011. I'd
like you to take a look at the document and simply tell me if you recognize it.

CLAIMANT: Yes, sir, I do.

HEARING OFFICER: All right. Do you have any objection to me
placing that document into evidence as an agency exhibit for the sole purpose of
establishing that this is in fact why we’re here today to address this issue? Any
objection?

CLAIMANT: " Otherthan...
HEARING OFFICER: Again, solely for the purpose of establishing
that that is why we are here, not necessarily that you agree with it.
CLAIMANT: I’m sorry. No, sir.
4
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Appeal No. 04592-14551

HEARING OFFICER: All right. Mr. Morrow, any objections, sir?
EMPLOYER WITNESS: No, sir.
HEARING OFFICER: All nght. Having no objection from either

party, I will at this time place into evidence as Agency Exhibit 1 the single-page
UCB-103 document with a mailing date of March 11, 2011, and Ms. Morrow, this
is the document and the only document you’re appealing. Is that correct?

CLAIMANT: Yes, sir.

HEARING OFFICER: All right. We have on record your dates of
employment and I’d like you to confirm them if you will, September 16, 2009,
through January 23, 2011. Is that correct?

CLAIMANT: Yes.

HEARING OFFICER: . All right. I’'m going to show you now,
ma’am, a two-page document entitled Officer/Owner/Partner Fact Finding. It
appears to have been signed and dated by you on February 23, 2011. Your
signature is somewhat illegible as well as the entry on the Item #7. I’d like you to
take a look at this two-page document. Tell me if in fact that is your fact-finding
and is that your signature on the bottom of the second page?

CLAIMANT: ~ Yes, sir.

HEARING OFFICER: All right. Before we proceed, what, if
anything, was entered in Item #7 on the second page at the bottom?

CLAIMANT: It says are you able to work and actively
seeking fulltime work. [ will say I explained to her that I was able to work and that
I was actively seeking, we’re looking to, to open a restaurant and then I was
actively seeking to find another building to downsize the current restaurant.
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HEARING OFFICER: [ see, okay. All right. Any objection to me
entering this document into evidence?

CLAIMANT: | No, sir.

HEARING OFFICER: All right. Mr. Morrow?

EMPLOYER WITNESS: No, sir.

HEARING OFFICER: Having no objection from either party, I will

at this time, enter into evidence as Agency Exhibit 2 the two-page document
entitled Officer/Owner/Partner Fact Finding signed, dated, and acknowledged by
the Claimant February 23, 2011. All night. I’'m going to show you now, ma’am, a
two-page document entitled Notice of Appeal to Appeal Tribunal. This appears to
have been signed and dated by you on March 16, 2011. Was this in fact your
appeal document and is that your signature at the bottom of the page?

CLAIMANT: ’ Yes, sir.
HEARING OFFICER: All right. Any objection to its submission?
CLAIMANT: No, sir.
HEARING OFFICER: Mr. Morrow?
EMPLOYER WITNESS: No, sir.
| HEARING OFFICER: Having no objection from either party, [ will

at this time enter into evidence two pages of documentation collectively as Agency
Exhibit 3 reflecting the Claimant’s Notice of Appeal to Appeal Tribunal, signed,
dated, and acknowledged by the Claimant March 16, 2011. All right. If you
would at this time, Ms. Morrow, describe for this tribunal the facts and
circumstances surrounding your present situation or I should say your situation
from the time your business closed until now. What’s going on?
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CLAIMANT: Basically, I just feel like I was disqualified
unfairly because I was a paid salary employee as well as all my other employees.
On my determination letter that I got from unemployment, it basically states that
was unem..., that [ was, [ was basically terminated at fault of my own where my
employees were not terminated at fault of their own. ‘

HEARING OFFICER: Are you referring to the document that has
been entered into evidence as Agency Exhibit 1?

CLAIMANT: Yes, sir.

HEARING OFFICER: All nght. That document reflects that you

are, there’s two elements. It’s either you’re ineligible or disqualified. You’ve not
been disqualified. You’ve been found ineligible. There’s a difference and the
reason you were found ineligible is as stated on the document, as an officer of a
corporation, you have control over your unemployment insurance benefits and
since those (UNCLEAR) those who were unemployed through no fault of their
own, you’re ineligible. It might sound rather vague and ambiguous but let me try
to explain that to you. This ruling reflected in Agency Exhibit 1 simply says that
as an officer of a corporation, you're ineligible for benefits because you have
control over the corporate assets, income, distribution, etc. So what I’d like you to
tell me now is what is the status of your business now?

CLAIMANT: We’re closed.
HEARING OFFICER: All nght, and 'how long Ihave you been
closed? _
CLAIMANT: Since January 23™,
HEARING OFFICER: And are you in the process of seeking to re-
open your business?
CLAIMANT: Not A Wing and A Prayer because...

7
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HEARING OFFICER: | All right,

CLAIMANT: Can he talk?

HEARING OFFICER: Take your time, take your time.

CLAIMANT: Oh, sorry.

HEARING OFFICER: I’m not going to bite you.

CLAIMANT: | I know. I understand.

HEARING OFFICER: All right. Take your time.

CLAIMANT: I mean the restaurant closed because we |

were out of money.
HEARING OFFICER: Okay.

CLAIMANT: And 1 just feel like because like I paid into
the system and I paid unemployment on myself and I, you know, I drew a check
out of the company that I should be able to draw unemployment as well. Do you
understand what I’m saying?

HEARING OFFICER: [ understand. All right. What, what are you

doing now to, to re-open it or you said A Wing and A Prayer is out of business?
CLAIMANT: Yeah. It’s out of business because we did
have partners in the business...

HEARING OFFICER: : Okay.

CLAIMANT: | ...and they’re actually, they were majority

owners. They owned 60, well, 6,500 shares where we, he owned 3,500 shares.
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HEARING OFFICER: When you say he, you’re referring to Mr.
Morrow?

CLAIMANT: To Mr. Morrow.

HEARING OFFICER: } Okay.

CLAIMANT: And I basically ran the restaurant. I was the

manager, | mean I, you know, made the decisions, hire and fire and stuff like that
but and I was only on paper listed as an officer to make decisions in the restaurant.

~ You know we have P&L statements that shows, I mean we lost $153,000 in a year

and a half. We basically went in business, went in partners with these people to try
to help them recoup money but in return, I think the economy is so bad that, you
know, we, we continued to lose money so it was in the best interest to close.

HEARING OFFICER: Oh, okay. What are you doing now in terms
of actively seeking work?

CLAIMANT: I’ve actually applied at several places but [
mean I’'m also, you know, on my free time, too, I mean I'm also looking for a
smaller place, you know, a smaller restaurant to possibly downsize because we do
have, you know, some of the equipment and stuff from the restaurant left and, you
know, to maybe possibly open another place but..

HEARING OFFICER: All right. On your document on your fact-
finding, you indicate that you are presently spending approximately 20 hours a
week looking for locations to downsize?

CLAIMANT: Uh huh.

HEARING OFFICER: Yes?
CLAIMANT: Yes, sir.
9
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HEARING OFFICER: And that would be to re-open A Wing and A
Prayer or to open a new restaurant? -
CLAIMANT: A new restaurant.

HEARING OFFICER: Okay, and you’re seeking, you’'re spending
approximately 20 hours a week in that effort? . ,
CLAIMANT: Yes, sir.

HEARING OFFICER: Okay.

CLAIMANT: But I'm also spending time, -‘you know,

applying because, you know, at different jobs and I’ve also been going to school,
too, to get my GED because that’s..

HEARING OFFICER: Okay, are you going to school now?

CLAIMANT: Yes, sir, but I mean I would be willing to,

“you know, stop going to school if I found a fulltime job.

HEARING OFFICER: Okay. Al right. I have no further questions-
for you, Ms. Morrow. Do you have any additional testimony to provide, ma’am,
that you have not already prov1ded?

CLAIMANT: : No, sir.

HEARING OFFICER: All rightt Do you have any specific
questions for, oh, I'm sorry. Mr. Morrow, do you have any specific questions for
Ms. Kimberly Morrow having heard her testimony?

EMPLOYER WITNESS: , No, sir.

HEARING OFFICER: All right. Do you have any additional
testimony to provide, sir, that has not already been provided?

10
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EMPLOYER WITNESS: As far...

HEARING OFFICER: If you would state...

EMPLOYER WITNESS: ...I’'m sorry.

HEARING OFFICER: ...for this tribunal your full name and spell
both your first and last name for the record, please.

EMPLOYER WITNESS: Yes, sir. It’s Christopher Morrow, C-H-R-I-
S-T-O-P-H-E-R.

HEARING OFFICER: And Mr. Morrow, ybu were the treasurer of
A Wing and A Prayer. Is that correct?

EMPLOYER WITNESS: Yes, sir.

HEARING OFFICER: All right. What testimony do you have to

provide that would be relevant to this hearing?

EMPLOYER WITNESS: First, I would like to submit her, her payroll
from 2009. It’s dated actually September 1, 2009 through January 23. It’s
basically from her start date as September 16™. 1t is, well, it’s shown as her start
date. I just did Quickbooks. I just went from the first day of September until
January 23™ of this year on the date of closing showing her total wages along with
the unemployment that was paid on her.

HEARING OFFICER: All right. I’m going to show you this
document, Ms. Morrow. I'm going to ask if you have any objection to its
admission. '

CLAIMANT: No, sir.

HEARING OFFICER: All right. Having no objection from the
Claimant, I will at this time enter into evi_dence as Employer Exhibit 1 this single —

11
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page document.-entitled Blue Star BBQ Payroll Summary from September 1, 2009,
through January 23, 2011.

EMPLOYER WITNESS: Also, I have the P&L, the Profit and. Loss
Statement, from the same timeframe showing a total net income of negatlve
$113,000 five hundred fifty, $113,552.88 showing.

HEARING OFFICER: Reflecting the loss that Ms. Morrow testified
to during... :
EMPLOYER WITNESS: Yes, sir, yes, Sir.

HEARING OFFICER: ...her testimony? All right. Any objection,
Ms. Morrow? '
CLAIMANT: I did quote in my statement $153,000 and
it’s $113,000. I apologize.

HEARING OFFICER: All right.

EMPLOYER WITNESS: But there was a...

HEARING OFFICER: Well, let the record reflect that this
discrepancy is rather insignificant. All right? ‘
CLAIMANT: Okay.

HEARING OFFICER: And any o'bjection to its submission?
CLAIMANT: No, sir.

HEARING OFFICER: Having no objection from the Claimant, I

will at this time enter into evidence two pages of documentation collectively as
Employer Exhibit 2 reflecting the profit and loss statement of Blue Star BBQ and

12
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before we proceed, I'm going to infer that Blue Star BBQ is one in the same as A’ |
Wing and A Prayer?

CLAIMANT: Yes, sir.

EMPLOYER WITNESS: Yes, sir. Blue Star BBQ is the dba name for
A Wing and A Prayer, Inc.

HEARING OFFICER: All right. This two-page dbcument, again,
the profit and loss statement will be entered into evidence as Employer Exhibit 2.
All right, Mr. Morrow, anything else, sir?

EMPLOYER WITNESS: That’s all the evidence that I wanted to
submit. The explanation of it is the fact that we did go into business with them.
The stock and I will have to make a copy of this in order, I don’t have a copy of
this to give you. We could make a copy before we leave. On paper, she was listed
as the vice president on paper as an actual owner of the company for the stocks that
were shown, Raymond Hicks, which was my partner, owned 6,500 of 10,000
shares and as you see, the, that I am the sole owner of 3,500 of the remaining
10,000 shares.

HEARING OFFICER: So there’s only 10,000 shares?

EMPLOYER WITNESS: There’s only 10,000 shares. Raymond
Hicks is the owner of 30, 6,500. I am the owner of 3,500 so I am... :

HEARING OFFICER: So essentially, those documents and your
testimony reflect that Ms. Kimberly Morrow was a paper executive?

EMPLOYER WITNESS: Yes, sir. She was not an owner. I was an
owner of the company. I conferred with my partner, him being the majority owner,
and having basically a two to one vote in the, in the decisions of the restaurant.
His two to one vote outweighed me in the closing of the restaurant due to the fact
that of the losses we incurred during the timeframe that we were in business with
them. ‘ :

13
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HEARING OFFICER: All right.

EMPLOYER WITNESS: And I can, I can before I leave here, we
could make copies of both of these stock certificates showing the shares.

HEARING OFFICER: All right. Let the record reflect that two
pages will be entered into evidence at this time as Employer Exhibit 3 reflecting
the shares of the two controlling parties of A Wing and A Prayer, Inc. reflecting a

total of 10,000 shares and that was the entire, that was the sum and substance of
the shares for this (UNCLEAR)?

EMPLOYER WITNESS: Yes, sir.

HEARING OFFICER: All nght. All right. Any additional
testimony or documentation, Mr. Morrow? '

EMPLOYER WITNESS: That’s all the documentation. I just have to
reiterate the fact that, that Mr. Hicks, who was the controlling partner, made the
decision for the closing of the restaurant, that Kimberly really has no say so in that
decision. She was only the operating manager and at the time was on paper as the
vice president just for paperwork at the corporation, to file with the Secretary of
State. The losses of $113,000 and change over that timeframe exhausted any
monies that we had to stay in business.

HEARING OFFICER: Also noted for the record. Any additional
testimony, sir? ' :
EMPLOYER WITNESS: No.
HEARING OFFICER: Any questions for Mr. Morrow, Ms.
Morrow? :
CLAIMANT: No.

14
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HEARING OFFICER: | - Having no further inquiry or testimony by
this tribunal, I’'m going to declare this hearing closed at this time.

HEARING CLOSED.

15
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STATE OF SOUTH CAROLINA )

N’

COUNTY OF: RICHLAND )

This is to certify that the above is a true and correct transcript of recorded
testimony transcribed to the best of my ability. :

~ Judy Hornsby

SWORN to before me this the

day of ' ,2011.

Notary Public for South Carolina

- My CommiSsion Expires:
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1 UCB-103
REV. May 2007 SOUTH CAROLINA EMPLOYMENT SECURITY COMMISSION
P.0.BOX 995, COLUMBIA, S.C. 29202

.

N T
.1 KIMBERLY M MORROW - paTEOF THISNOTIce  ©3/10/11
1 112 CAPTAIN TOM CT

1 SPARTANBURG SC 29306

L -

CLAIMANT'S NAME SOCIAL SECURITY NUMBER EFFECTIVE DATE OISQUALIFICATION ENDS
1 KIMBERLY M MORROW ! - 01/30/11 INDEF
LO. NO. TYPE | CATEGORY | WEEKLY BENEFIT AMOUNT | MAXIMUM POTENTIAL ENTITLEMENT | LESS REDUCTIONOF | NET TOTAL BENEFITS | BENEFIT YEARENDS |
1 420 c o1 |$ 326.00 $ g476.00 $  0.00 $ g8476.00 01/29/12

DETERMINATION BY CLAIMS ADJUDICATOR ON CLAIM FOR BENEFITS

You are eligible for benefits from the above effective date.

1_X__ Youhave been disqualified from receiving benefits or have been found to be ineligible for benefits
for the following reason(s).

[ AS AN OFFICER OF A CORPORATION, YOU HAVE CONTROL OVER YOUR UNEMPLOYMENT INSURANCE BENEFITS. l
1 SINCE UNEMPLOYMENT INSURANCE BENEFITS ARE MEANT FOR THOSE WHO ARE UNEMPLOYED THROUGH NO FAULT OF
1 THEIR OWN, YOU ARE INELIGIBLE FOR BENEFITS UNDER THE SOUTH CAROLINA CODE. YOU ARE INELIGIBLE FOR

1 BENEFITS BEGINNING 01/30/11.
EXHIBIT f
#: / /
FILE NO///%

rPPPHHHHHHHHHHH

1

_____ LAST SEPARATION FROM NON-LIABLE EMPLOYER Ul CLAIMS ADJUDICATOR
1
1 MAILING DATE 03/11/2011

IMPORTANT: THIS DETERMINATION WILL BE THE FINAL DOECISION OF THE COMMISSION  UNLESS YOU FILE AN APPEAL
SETTING FORTH IN DETAIL THE GROUNDS FOR APPEAL WITHIN TEN (10) CALENDAR DAYS, INCLUDING WEEKENDS AND
HOLIDAYS, FROM THE MAILING DATE SHOWN ABOVE. IF THE TENTH DAY FALLS ON A SATURDAY, SUNDAY, OR HOLIDAY,
THE APPEAL PERIOD IS EXTENDED TO THE NEXT BUSINESS DAY. YOUR APPEAL MAY BE FILED IN PERSON AT ANY
EMPLOYMENT SECURITY OFFICE, OR BY MAIL, ADDRESSED TO THE “APPEAL TRIBUNAL® P.O. BOX 995 COLUMBIA, SOUTH
CAROLINA 29202 FOR ADDITIONAL  INFORMATION  OR ASSISTANCE IN FILING AN APPEAL "~ CONTACT YOUR LOCAL
EMPLOYMENT SECURITY OFFICE.
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UCB-102-CO Eftectve Darwortssns_//38/01
November 2004 South Carolina s 0/7;/
- Employment Security Commission
OFFICER/OWNER/PARTNER FACT FINDING
varaam BE 129 ,2 _ |W# U3)

Camant's Name 74,17 zé; M Moggow | N |
Employer Name A d)i V) /wﬂé Account Number (/4 § /57
Trade Name 3/& E \%ﬂ, Telephone Number XMJ 2/- /.15 V]

Pryscalocaton /000 A/ WM' ﬁ/ Y %_My_a_ -

Maimg Address Sl |
Legal Entity Type Q Sole Propnetorstup Q) Partnershup ﬁm

O UC (Limted Liabity Company) Q WP (imited Liabity Partnerstup)

@ Wha!wasyourpoauonmthnbuaneu? Mdg’- (A=)
AOasyempones? _ P-7-0F _ Tp_ /-473 //
B Why are you unemployed ? ov v ankn CORTM.
@ What portion of the business did you own ? 47, % mzizgﬁ

Q What mt?’mf business ac;zvty 1 (What does the business make/sell/service/provide 7) huceivaed Benefits Div

@ Who made the decision to end your employment ? /
Board of Director’s Decison (O Court Decree !’F;lamﬁdly)% Y, dd’%
4" 0’/1/

® 1s the business presently in operation? [ YES NG goto 6)

A Who 13 performing your duties in your absence ? A///A—.

B Will you provide any services to the business during your penod of unemployment ? (3 YES ﬂ’NB-{I/VESWW)

C. How much time (pa'»mﬂwxllyoucomnbutetothewwn of the business dunng your penod of unemployment ?

D Doyouotpecttobereemplayedwndnhebuaneu?/ Q vEs B/—II/VE‘IAMDIM D2)

QD When @ Inwhat capacity

' BENEFIT DEPARTMENT




South Carolina Employment Secunty Commission
OFFICER/OWNER/PARTNER FACT FINDING
Continued

- Claimant's Name

. ® Since this business 15 no longer in operation, please answer the following questions concerning the closing of the business.

A Date business closed //J._BZ// ‘ ,
B. What caused the business to cf /7 ’ EXH-‘B'TM
[« ness {0 close R
O Actof N Ad: %f
of Nature A o 4
Q Board of Directors’ Decision : » FILE NO:///%

O Bankruptcy
Q Court Decree

03 Business Sold ) .
Q Other (ap/ammy)w éj)" AW &/kt_fg
C. What happened to the assets upon closure ? mnm/y%z%&. -

D Are there any plans for the business to reopen ? B{ES Q NO (i YES Answer DI and 2)
o somwinnnron_Asze, Joh 4 210 Line
'\J

@t Q No ﬂfSAmmDJ

@ Are you involved in any efforts to reopen the business ?

E Do you expect to be reemployed with the busincss ? @VES O NO (¥ VES Answer El and E2)
@ Anticipated date of reemployment

Q@ Inwhat capacity ;ﬁﬂ ,Mj

4

@ Are you able to work and actively seeking full time work? Q’Y{DNO (f NQ Explain filly)

_“'/ Qa", "- r(,:' N { ' Ll'('l"\“ll ¢ 1t
— 7= 4 4 ! -
‘1 I A (.,’ 1,4 t ! L ./ . ML
J’i ~" /} - /I
( +
CERTIFICATION | affirm that my responses on this form and all documents furmished to establish my claim

for unemployment beneﬁts are true and accurate
- e %ﬁ_ —— ‘¢=,=
71/ T - N N
/ / H /:? I_’5 -
" Claimant's Slgnatur;e' // / L // Z . e Date :.°7 /'-

-

Agency Representative’s Signature 24 /&1/ bz/ % ~ 6

1

/o
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"G S0UTH CAROLINA DEPARTMENT OF EMPLOYMENT AND WORKFORCE 48 ]

Catalogi05080 P. O. Box 995, Columbia, South Carolina 29202

A

Notice of Appeal to Appeal Tribunal }

Claimant's Name: KIMBERLY M MORROW Social Security Number:_—__

Claimant's Address: 112 CAPTAIN TOM CT SPARTANBURG SC 29306

Date of Birth: 1/27/1978 Date of Initial Claim: 1/30/2011 Telephone:_864-809-8586
(Month/Day/Year) (Month/Day/Year)
Employer's Name: A WING AND A PRAYER Telephone: 864-809-8586

Employer's Address: 1000 N PINE STREET STE 31 SPARTANBURG SC 28303

On 3/16/2011 I received a claims examiner’s determination mailed 3/11/2011 from
(Date) (Date)

which I appea! and hereby apply for a hearing because I believe it was issued in error for the following reasons:

| WAS CONSIDERED AN HOURLY EMPLOYEE WITH THE RESTAURANT JUST LIKE ANY ONE ELSE. EVEN

THOUGH | WAS NAMED VICE- PRESIDENT OF THE COMPANY | WAS STILL PAID A SALARY JUST LIKE ALL

OF OUR OTHER EMPLOYEES. | FEEL THAT | HAVE BEEN DISQUALIFIED UNFAIRLY B/C | PAID OUT THE

PROPER AMOUNT OF TAXES ON MYSELF. | NEVER RECEIVED ANY BONUS AND | WANT MY CLAIM

REVIEWED AGAIN.

80 Employmem Garnim. EXHIBIT /W
MAR 21 201 A#: ﬁ
FILE NQ: //%j/%

If appeal is untimely, state the reason: . 3 oD

e ——

| know that { must continue to file my claim for each week of unemployment until | recelve-tti AppedNTribunal’s or Appellate
Panel's decision, or until my claim Is exhausted. if | win the appeal, | know | can only 6 paid for thos¢ weeks that | have claimed
timely.

T NCiaharts T nitials)

Does claimant need an interpreter? [[] YES E/NO What language/dialect? Claimant is [JDeaf (] Mute

(If it appears necessary {o subpoena witnesses or documents, the Workforce Center representative should use Form 107 and
aftach them to this form at the time of transmittal to the Central Office.)

SUBPOENA [J YES [FNo Appeliant KIMBERLY MORROW e
" Signed By~ ( m\ .

Title:_ CLAIMANT Date: 3/16/2011

Date Determination Delivered
by Workforce Center:

(Date) Signed:

(Workforce Center Representative)
ooooooooooo'oooooo_oooooooooooo.ocoo‘oooooooqooooooo&

Flled at: SPARTANBURG 420 Date:_3 16 . 20_11
{Workforce Center Name and Number) (Month) (Day) (Year)
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Received By: FRANCES REEVES . :

{Workforce Center Representative)

8C Employment Comm
MAR 21 2011
Received Benefits Div.
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8:20 AM
04113/11

Employee Wages, Taxes and Adjustments
Gross Pay
Salary

Total Gross Pay

Adjusted Gross Pay

Taxes Withheld
Federal Withho!ding
Medicare Employee
Soclal Security Employee
SC - Withhoiding

Total Taxes Withheld

Net Pay

Employer Taxes and Contributlons
Federal Unemployment
Medicare Company
Social Security Company
SC - Unemployment Company
SC - Contingency Assessment

Total Employer Taxes and Contributions

Blue Star BBQ

Payroll Summary

September 1, 2009 through January 23, 2011

Morrow, Kimberly M.

Rate

Sep 1,'09 - Jan 23, 11

/7

42,461.22

42,461.22.

42,461.22

-456.00
-615.69
-2,595.67
-1,477.98

-5,145.34

37,315.88

126.77
615.69
2,632.59
251.95
9.51

3,636.51

50
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8:07 AM

04/13/11
Accrual Basis

Ligraxd

Blue Star BBQ
Profit & Loss

September 1, 2009 through January 23, 2011

Ordinary Income/Expense
Income

Fees

Reimbursed Expenses

Sales
Food
Vendor's Compensation
Sales - Othar

Total Sales
Services
Total Income

Cost of Goods Sold
Baverage Cost
COST OF GOODS SOLD
Food Cost
COST OF GOODS SOLD - Other

Total COST OF GOODS SOLD
Total COGS

Gross Profit

Expense

Advertising

Amortization Expense

Bank Service Charges
American Express Charges
MC/Visa Charges
Returned Checks
Valutec Card Solutions
Bank Service Charges - Other

Total Bank Service Charges

Cash +/-
Contributions
Dues and Subscriptions
Equipment Purchases
Equipment Rental
Insurance
Work Comp
Insurance - Other

Total Ingurance

Interest Expense
Loan Interest

Total Interest Expense

Licenses and Permits
Miscellaneous
Security
Miscellaneous - Other

Total Miscellaneous

Office Supplies
“Printing and Reproduction
Office Supplies - Other

Total Office Supplies

Operating Supplies
Catering Equipment & Supplies
Operating Supplies - Other

Total Operating Supplies
Outside Services

Sep 1, '09 - Jan 23, 11 % of Income
100.00 0.0%
71.96 0.0%
4,540.09 0.7%
479.59 0.1%
648,317.75 99.2%
653,337.43 100.0%
56.20 0.0%
653,565.59 100.0%
2,353.83 0.4%
299,679.55 45.9%
37.10 0.0%
299,716.65 " 459%
302,070.48 46.2%
351,495.11 53.8%
136,980.13 5.7%
150.00 0.0%
636.98 0.1%
8.528.01 1.3%
371.79 0.1%
1.28 0.0%
60.53 0.0%
9,598.59 1.5%
-95.55 -0.0%
130.86 0.0%
550.00 0.1%
126.69 0.0%
305.08 0.0%
3,674.84 06%
14,028.35 2.1%
17,703.19 2.7%
6,477.62 1.0%
6,477.62 1.0%
1,539.39 0.2%
325.00 0.0%
14,142.47 2.2%
14,467.47° T22%
1,279.30 0.2%
1,921.45° 0.3%
3,200.75 0.5%
38.64 0.0%
4,806.04 0.7%
14,844,568 0.7%

51
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8:07 AM

04/13/11
Accrual Basls

Blue Star BBQ
Profit & Loss

September 1, 2009 through January 23, 2011

Landscaping

Qutside Services-Trash Collectl
Pest Control

Storags :

Qutside Services - Other

Total Outside Services

Payroll Expenses
Postage and Dellvery
Professional Fees
Accounting
Legal Fees

Total Professional Fees

Rent

Repairs
Building Repairs
Computer Repairs
Equipment Repairs
Repairs - Other

Total Repairs

Taxes
Federal
Local
Sales & Use Tax Adjustments
State
Taxes - Other

Total Taxes

Telephone
Travel & Ent
Entertainment

Total Trave! & Ent

Uncategorized Expenses
Uniforms
Utilitles .
Gas and Electric
Water

Total Utilities
Vehicle Expense
Total Expense

Net Ordinary Income

Other Income/Expense
Other Income
Other Income

Total Other income

Other Expense
Gift Cards Sold

Total Other Expense
Net Other Income

Net Income

52

Sep 1, ‘09 - Jan 23, 11 % of income
130.59 0.0%
6,805.52 1.0%
560.37 0.1%
570.00 0.1%
1,165.00 0.2%
9,231.48 1.4%
 265.203.93 40.6%
206.32 0.0%
425.00 ©0.1%
-1,252.50 -0.2%
-827.50 -0.1%
45,371.92 6.9%
2,162.75 0.3%
699.29 0.1%
1,934.27 0.3%
146.47 0.0%
4,942.78 0.8%
791.70 0.1%
1,619.71 0.2%
-1,024.11 -0.2%
-309.02 -0.0%
2,175.00 0.3%
3,253.28 0.5%
5,506.90 0.8%
2,845.43 0.4%
2,845.43 0.4%
1.424.19 0.2%
859.10 0.1%
28,924.45 4.4%
2,482.29 0.4%
31,406.74 4.8%
3,253.55 0.5%
468,657.02 71.7%
-117,161.91 -17.9%
3,609.03 0.6%
3,609.03 0.6%
0.00 0.0%
0.00 0.0%
3,609.03 0.6%
-113,552.88 -17.4%

Page 2
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TOTAL AUTHORIZED SHARES 10,000
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Appeal No: 1104592 DECISION NO: 2011-A-6251

| SOUTH CAROLINA
DEPARTMENT OF EMPLOYMENT AND WORK FORCE

DECISION OF APPEAL TRIBUNAL

Hearing Date: April 13, 2011

- SPARTANBURG, SC 29306

KIMBERLY M. MORROW ) :
112 CAPTAIN TOM CT ) CLAIMANT
SPARTANBURG, SC 29306-6914 )
)
A WING AND A PRAYER INC ) |
112 CAPTAINTOMCT ) EMPLOYER
)
)
)

APPELLANT: Chimant : - ssNO: NN

APPEARANCES

FORTHE  Present 'FOR THE Present
CLAIMANT: EMPLOYER: 1 Witness

FINDIN OF F T
The issue in this case is whether the claimant meets the eligibility requirements of the law.

The claimant appealed the determination mailed March 11, 2011, which held the claimant ineligible
from receiving benefrs, effective ]anuary 30, 2011, upon a fmdmg she fails to meet the ehglbihty
requirements of the law.

The claimant contends that she was an officer of the then employing unit on paper only and had no
shares or controlling interest in the employing unit. The employing unit is no longer in business and

~v’/ has no plans to re-open as is. .However, the claimam candidly admitted that she invests
approximately twenty (20) hours per week in seeking a new location to open a new restaurant
business, is actively seeking work in that arena as well as others and is presently enrolled in school.
She asserts that if she finds full time employment, she would quit school.
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Appeal No: 1104592 . DECSION NO: 2011-A-6251

REASONS

The South Carolina Employment Security law provides in §41-35-110 that an individual must be #ble,
available and actively seeking work in order to be eligible for benefits for each week claimed. The

claimant must also have unrestricted exposure to the labor market and be unemployed through
no fault [of his/her own. .

In this qase, the controlling factor(s) are the claimant’s time spent in seeking to open a new business

as well 4s her enrollment in school, both of which restricts her exposure to the labor market and as
such, rellders her ineligible for benefits under the guidelines of the law. The Tribunal hereby finds
and so holds the claimant ineligible for benefits because she fails to meet the eligibility requirements
of the law. A

D ION

The Trbunal holds the claimant ineligible for benefits, effective January 30, 2011. This decision
affirms the determination mailed March 11, 2011. ‘

This will be the final decision of the Agency, unless you file an appeal to the Appellate Panel setting forth in'detzil the

grounds for appeal within ten (10) calendar days, including weekends and holidays, from the mailing date of this decision. If |-

the tenth day falls on a Saturday, Sunday or holiday, the appeal period is extended to the next business day. Your appeal may be
filed in person at any Workforce Center, or by mail, addressed 1o “Appellate Panel,” Post Office Box 995; Columbia, South
Carolina 29202. For additional information or assistance in filing an appeal, contact your local Workforce Center.

Gerald B. Tumner
Administrative Hearing Officer

GBT: m

Decision Mailed: 04/14/11
Mailed on the above Date By:
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04-16-11 \le\blk ar ,Mﬁ .

Kimberly Michele Morrow ~ SSN —)B 01-27-75

112 Captain Tom Ct. A
Spartanburg, SC 29306 ) : && Y,

Decasi an Mo # 20//'4 B

H’Pped £ /10459

Subject: Appeal of the Appeal Tribunal dated 04-14-11.

In the initial determination for claims, | was ruled ineligible for benefits because | was an officer of a
corporation and was in contral over my employment. In the appeal, evidence was presented to the
Tribunal that even though | was “on paper” an officer of the corporation, | had no shares of stock in the
company and therefore made no decisions concerning the closing of the business. Also presented was
the profit and loss sheet detailing the losses incurred during my employment with the company and
showed a loss of approximately $113,000. The majority shareholder had no more money to input into
the company and as a result, the restaurant had to be closed.

In the decision of the Tribunal, there was no mention of the ineligibility due to the initial reasons of me
being an officer of the corporation. This indicates that | have satisfied the requirement that | was not in
control over my employment status. The decision states that | am ineligible due to me looking for
another location to try and open a restaurant and me being enrolled in school. | mentioned that | was
spending about 20 hours per week looking for a location as well as taking GED prep classes. My
enrollment in school is flexible and my search for a location was done during the evenings and
weekends. :

Both of these activities are done outside of my efforts in looking for employment during the day
Monday through Friday and have not restricted me.

The decision of the Tribunal should be overturned due to the fact that | am satisfying the guidelines of
the law in my efforts to seek employment.

Thankyou, §C Employment Comm,
@ AWR202011 - RECE,
Received Benefits Div. .,
. . S SCDE
imberly Michele Morrow "_’4‘?7-%‘3‘2/(/;/
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SOUTH CAROLINA :
DEPARTMENT OF EMPLOYMENT AND WORKFORCE
631 Hampton Street '
P.O. Box 995
Columbia, SC 29202

NOTICE OF CLAIMANT APPEAL TO THE APPELLATE PANEL
DATE: April 26, 2011
APPEAL NO: 04592-14551

CLAIMANT: Kimberly M. Morrow
112 Captain Tom Court
Spartanburg, SC 29306

SSN QU

LIABLE EMPLOYER: A Wing and a Prayer, Inc. -
1000 N. Pine St., Ste. 31
Spartanburg, SC 29303

SEPARATING EMPLOYER:

The claimant in this case appealed the Appeal Tribunal Decision to the Appellate Panel
for review. A copy of the appeal is attached.

The Panel will review your case as soon as possible. If a hearing is scheduled, a copy of
the transcript and the hearing notice will be mailed to you at a later date.

Any benefits received by the claimant might be subject to recovery if the Appeal Tribunal
Decision is reversed. The claimants must continue filing a weekly claim pending the
appeal in order to receive benefits.

Legal Department
Telephone: (803) 737-1105
cc: - Claimant:
Liable Employer:
Separating Employer:

Local Office: Spartanburg -
Claimant’s Attorney:
Employer’s Attorney:
Imaging

File
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. EMPLOYER ACCOUNT [NQUIRY , :
ACCOUNT NO: 120497 5906/24/[L
PARFNT 000000 STATUS: CN DATE : L};BLL a -
LIABI
TRANSFER 000000 EMPLOYER TYPE: C  CHAN: 020 = —ccmmmmmmeo
BEGINNING
NATCS CODE: 722211550 AREA 12 RATE: L75 ESTABLISHED
_ ACCOMPLISHED:
FID 202149085 PWE DAY REACTIVATED
A WLING AND A PRAYER INC TRADES AS: BLUE STAR BARBECUE
112 CAPTAIN TOM CT
CITY: SPARTAMBURG STNANTE: GC ~ZIP: 29306
KEYS PF1 = MENU CLEAR = SQUNDEX SCREEN

48
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EmployerAddress/Phone - List

Account Number 420497

FEIN 20-2149085

Employer Name

Employer Address/Phone - List

Pape | of |
60

A WING AND A PRAYER INC

Trade Nams BLUE STAR BARBECUE

Address E- .
Type Phone |[Fax Mail Address City State|| Z2ip || Start Date || End Date
112
'« Physical CAPTAIN SPARTANBURG SC 29306 03/14/2011
TOMCT
864- 112
Tax 591- CAPTAIN SPARTANBURG SC 29306 03/14/2011
1350 TOMCT
864- 443 '
Tax 591- ROLLING DUNCAN SC 29334 09/14/2006 08/27/2008
1350 PINES LN
864- 443
Tax 591- ROLLING DUNCAN SC 29334 08/27/2008 09/30/2009
1350 PINES LN
1000 N
864- PINE '
Tax 591- STREET SPARTANBURG SC 29303 09/30/2009 03/14/2011
1350 STE 31
. 1000 N
Physical PINE ST SPARTANBURG SC 29303 08/21/2009 03/14/2011
! Comments

Add| Update ] View! Comments

~ http://wsappserver/SC ATSPRODWeb/GatewayServlet?hptApp[d=CV00_7A'&hptExec=Y&...4&4/20 11



South Carslina Steretary of State: S

rarch Business Filings

WANG AND A PRAVER ENTERPRISESINC,

Ty ontditre s bt v Lord sgpdaatead ot -

S Pl

DOMESTIC / FOREIGN:

STATUS:

STATE OF INCORPORATION

P ORGANIZATION:

REGISTERED AGENT INFORMANTION
. REGISTERED AGENT NAME:

AUDRESS:

ciry:

STATE:

219

SECOND ADDRESS:

HILE DATE:

ttFFECTIVE DATE:

(ISSOLVED DATE:

Corporation History Records

CODE FILE DATE
Anendomenl AR PR R
Amendnnent 12018200t
ot penalion 14100 L

Ounseshe:
Goud Standhng

SOUTH CAROLIMNA
Pront

CHRISTOPHER MORROW
112 CAPTAIN TOM CT
SPARTANNURG

sC

29306

wsnam
MRITAL )]
1

COMMENT Documont

AMENDMENT/CHANGED AGT/ADD
CORRECTION-STATUTORY CLOSE Invge
INCORPORATION lmage

Nisclaimer: The South Carolina Secretary of Sfale’s Busins_ss Filings_ga(abase is provided as a convenience to our customers to research
intormation on business entities filed with our office. Updates are uploaded every 48 hours. Users are advised that the Secretary of State, the
State of South Carolina or any agency, officer or employee of the State of South Carolina does not guarantee the accuracy, reliability or
timeliness ot such information, as it is the responsibility of the business entity to inform the Secretary of State of any updated information.
While every clfort is made to insure the setiability of this information. portions may be incorrect or not current. Any person or entity who
relies on information obtiined from this database does so at his own risk.

L B Badiing - 1205 Pendieton Steecet Suite 526 Columibin, 50 29201

SO Sanpdiry of State’s Oltice 1205
20001

Podleton Street Suiby 525 Colaalia, SC

http://www.scsos.com/index.asp?n=1 8&p=4&s=1 8&corporateid=63605

594/201 1




South Carsling Steretary of State: Search Business Filings ' éﬁe 1 of 1

WING AND A PRAYERINCO N

Hins ety dotbase was lastopedetead oy oo 0 it i

Speere o Disclouener

DOMESTIC { FOREIGN:
STATUS:

STATE OF INCORPORATION
{ ORGANIZATION:

REGISTERED AGENT INFORMATION

REGISTERED AGENT NAME:

Oamestic
Gaood Stiwding

SOUTH CAROLINA
Profit

DOUGLAS A HICKS

ADDRESS: 443 ROLLING PINES LANE
CIrY: DUNCAN

STATE: SC

aw: 29334

HECONO ADDRESS:

FILE DATE: H17182005

LHFECTIVE DATE: QO 1R2005

DISSOLVED DATE: 1i

Cuorporation History Recards

CODE FILE DATE COMMENT ) Document
tashetine iy Enor 12/10:3:2008 FORFEITURE IN ERROR BY DOR

Fontentine . 11072008 SCBOS Filing: ADMIMNISTRATIVE DISSOLUTION #2

e neporation 01182005

Disclaimer: The South Carolina Secretary of State's Business Filings database is provided as a convenience to our customaers to research
inlormmation 6n business entities filed with our office. Updates are uploaded every 48 hours. Users are advised that the Secretary of State, the
State of South Carolina or any agency, officer or amployae of the State of South Carolina does not quarantee the accuracy, reliability or
timeliness of such intormation, as it is the responsibility of the business entity to inforn the Secretary of State of any updated information.
White every cffort is made to insure the reliability of this information, portions may be incorrect or not current. Any person or entity who
rolies on information obtained from this database does so at his own risk. :

Edgor Brown Buikling - 1200 Pendieton Street Suile 