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STATEMENT OF THE CASE

This matter involves the jurisdictional question of whether Claimant was injured during
the course and scope of his employment with Tech Services of Myﬁle Beach, LLC and/or Tech
Services, Inc. The Defendants assert that Claimant was acting as an independent contractor.

On November 8, 2013, Claimant Stacey Sellers .(“Claimant”) fell off a ladder while
performing HVAC work during the construction of a single family home located at 751
: McKinley Way in the Market Commons subdivision iﬁ Horry County. Claimant injured his
lower extremities, his back, and his neck as a result of the fall. Claimant alleged that he was a
long time employee of two HVAC companies, Tech Services of Myrtle Beach, LLC and/or Tech
Services, Inc., and that he was working in the course and scope of his employment with Tech
Services of Myrtle Beach, LLC and/or Tech Services, Inc. at the time of the accident.

On November 20, 2013, Claimant filed a Form 50 requesting a hearing. Claimant filed
an Amended Form 50 on December 13, 2013. Defendants ’fech Services of Myrtle Beach, LL.C
and Tech Services, Inc. admitted that Claimant was injured as a result of falling off a ladder on
November 8, 2013, but denied that Claimant was an employee and that his injuries were
compensable under South Carolina Workers Compensation laws. Further, Defendant Tech
Services of Myrtle Beach, LL.C argued that Claimant was neither its employee nor a statutory
employee of because he was performing at Tech Services, Inc. job at the time of the injury. A
hearing on Claimant’s Amended Form 50 was held on March 25, 2014.

STIPULATIONS
.The parties stipulated to the following:
1. The S.C. Workers’ Compensation Commission has exclusive jurisdiction over

this matter and the venue is proper in Horry County.



2.
of the hearing.

3.

made a part of the record subject to the objections set forth at the hearing and as stated below.

4,

previously dismissed with prejudice.

EVIDENCE

(a) Claimant’s APA Submissions & Exhibits

All parties received timely and proper notice of the date, time, place and purpose

The Commission’s file and the APA Submissions and Exhibits of the parties were

By Consent Order filed May 7, 2014, Riverpoint Insurance Company was

1 Photographs of Claimant 1-3

5 Photographs of Uniforms, Tools, and Equipment 4-16
provided by Employer
Tech Services, Inc. Invoices from Gateway Supply

3 . : 17-78
Signed by Claimant

4 Tech Services, Inc. HVAC Service Order Invoice #: 79
1562 (10/17/13)
Claimant’s 2010, 2011, and 2012 W-2s from Tech

5 Services, Inc. and Tech Services of Myrtle Beach, 80-82
L1LC

6 Claimant’s 2013 W-2 and 1099 from Tech Services, 83.86

_ Inc. and Tech Services of Myrtle Beach, LLC

7 Claimant’s Pay Stubs numbered 380905, 380123, 27-89
and 380148 )
Claimant’s 2013 Wage Statements from Tech

8 . 90-93
Services, Inc.

9 Claimant’s 2013 Wage Statements from Tech 94-96
Services of Myrtle Beach, LLC

10 SC LLR Licensure Information of Tracy Davis 97

11 Money Order A 08

12 | Letter from Key Risk Insurance Company (11/18/13) 99




13 | City of Myrtle Beach Permits and Subcontractor 100-113
Documentation for 751 McKinley Way
) City of Myrtle Beach Permits and Subcontractor -
14 | Documentation for Various Other Work Performed | 114-261
by Claimant
15 | Deposition Transcript of Tracy Davis 262-300 |
|
16 | 2013 2nd Quarter Employee List 301-302 |
7 Additional Tech Services, Inc. Invoices from 303-706 {
Gateway Supply Signed by Claimant |
18 Claimant’s Uniform in Plastic Bag (Tech Services |
- || shirt, pants, and business card in pocket)
19 Letter and Subpoena to LeGrande Todd of LeGrande
Enterprises

The above-described Exhibits 1-17, and 19 were admitted without objection. During the
hearing, Claimant also introduced as exhibit 18 the actual shirt and pants thaf was identified as ‘
the ﬁniform worn by Claimant at the time of the injury. The actual shirt and panfs were in a clear ‘
plastic bag from the hospital. The leg portién of the pants appeared to be cut off by medical
professionals as testified by the Claimant. Defendants’ objection to the introduction of Exhibit

. 18 was overruled.

(b)  Tech Services of Myrtle Beach, LLC’s APA Submissions and Exhibits

A Letter from Claimant’s Attorney to Tech Service of 13
Myrtle Beach

B | Form 50 23

C | Form 12A ’ 4

D~ | Certificate of Liability Insurance for Stacey Sellers 5

E NCCI Workers’ Compensation Application and Plan 6-14




Claimant objected to the summary prepafed of Exhibit G. The summary portion of Exhibit G

will not be considered as an exhibit based on an agreement reached between counsel in the pre-

F Berkley Workers Compensation Insurance Policy 15-64
G Sellers’ Heating and Cooling Invoices 65-72
H || Sellers’ Heating and Cooling Business Card 73

I Witness Statements 74-77

hearing conference.

(©)

Tech Services of Myrtle Beach, LLC’s APA Submissions and Exhibits

1 Business Card for Stacey Sellers . 262
2 Letter from LeGrande Enterprises- 263
3 Statement of Jacob Hamilton 264

4 Statement of Mike Patrick 265

5 Statement of Tracy Davis 266

6 Index of Invoices from Stacey Sellers to Tech D6T-AAT
Services, Inc. with invoices attached

7 Photpgraphs of various tools and equipment of Tech 448-499
Services, Inc.

8 Index of Checks Payable to Stacey Sellers from 500-528
LeGrande/Rooter Express with check copies

9 Certificate of Insurance from Stacey Sellers to Tech 500 -
Services -2/4/2013 :

10 | 2013 W-2 and Payroll Journal for Tech Services, Inc. 530-532

11 2013 Form 1099 ar_ld Statement for Tech Services, 533535
Inc.
2013 W-2 and Payroll Journal for Tech Services of

12 Miyrtle Beach, LLC >36-544
2013 Form 1099 and Statement for Tech Services of

13 | Myrtle Beach, LL.C : >45-347




14 || Deposition Transcript of Claimant

15 Chilly-Pepper, Inc. Employment Records 548 - 580

Claimant objected Exhibit 4, the Statement from Mike Patrick as hearsay. Since Mike Patrick
was not present to testify at the hearing, this exhibit was excluded as hearsay.
| TESTIMONY

During the hearing, the following witnesses testified: (a) Claimant (b) Emily Hardee; (c)
Kristi Evans; (d) Tracy Davi;; (e) LeGrande Todd; and (f) Jacob Hamilton.

Tech Services, Inc. and Tech Services of Myrtle Beach, LLC are heating and air
companies in Horry County. These ﬁompanies are both co-owned by Tracy Davis. Both
companies have the same address, phone number, and fax number. Both companies share the
same employees.

The accident occurfed when Claimant fell off a Jadder while performing HVAC work
during the construction of a single residence home located at 751 McKinley Way in the Market
Commons subdivision in Horry County. Claimant injured his lower extremities, his back, and
his neck as a result of the fall.

(a) Testimony of Claimant

“Claimant is a 33 old male. (Trs. 47). He is married with children. (Id. p. 42-43). Heis a
cousin of Tracy Davis, the owner of Tech Services, Inc. and Tech Services of Myrtle Beach,
LLC. (Id. at 47). Claimant is not licensed to do business individually, and lacks the required
licensing from the State of South Carolina to be a heating and air conditioning ontractor. (Id. at
p. 16¥17, 59). Claimant worked for Tech Services, Inc. and Tech Services of Myrtle Beach, LLC

for more than 12 years before the injury occurred. (Id. at p. 46-47, 193, 223).



Claimant testified that in March 2013, Tracy Davis told Claimant that he would be paid
without deductions and his wages would be listed on a Form 1099. (Id. at 90, 123)‘. The
discussion regarding his wages occurred after Claimant complained about not receiving proper
overtime and deductions from his paycheck. (p. 50-56). For example, Claimant testified that on
occasions Tracy Davis would avoid paying time and a half by separating the hours worked
between Tech Services, Inc. and Tech Services of Myrtle Beach, LLC. (p. 48-49).

After March 2013, Claimant did not sign an independent contractor agreement and
believed that he was continuing to work for Tech Services, Inc. and Tech Services of Myrtle
Beach, LLC. (Id. p. 55-56). Claimant testified that Tracy Davis said he had to purchase a
workers” compensation insurance policy for Claimant for “tax purposes.” (Id. p. 53, 55).
Claimant testified that Tracy Davis gave him money tov purchase workers’ compensation
insurance. (Id. p. 54-55, Claimant APA p. 98). The workers’ compensation insurance policy
that was purchased excluded Claimant from coverage. Claimant testiﬁed that he believed he was
covered under Tech Services, Inc. and Tech Services of Myrtle Beach, LLC’s workers
compensation insurance. (p. 130-131). Claimant testified that his employment relationship did
not change and he continued to work for Tech Services, Inc. and Tech Services of Myrtle Beach,
LLC. (p. 55). Claimant testified that both before and after March 2013 that he had performed
“side work™ in order to make extra money. (p. 87- 95-99, 119-120).

Claimant testified that after March 2013, Tracy Davis on behalf of his respective
companies, Tech Services, Inc. and Tech Services of Myrtle Beach, LLC, controlled, and had the
right to exercise control, over the Claimant in the performance of his work. (Id. p. 99). Tracy
Davis directed the time, place, degree, and amount of his work. (p. 56-59, 69-71, 87-91, 99-

106). He worked along side other Tech Service employees, he had a supervisor, and that the



quality of his work was inspected and monitored (p. 101-103). He never “bidded” for any jobs
to work for Tech Services. (Id. at 105). Claimant reported to work in the manner that he was
instructed, either coming to the office or directly to the job site. (Id. at p. 57). He reported to
Tracy Davis, or his manager Josh Hamilton. (Id. at p. 58). Claimant ate lunch with other
employees, and typically left work around 5:00 pm. (Id. at p. 59). |

In addition to providing HVAC construction work, Claimant also performed service calls
and entered into service contracts for Tech Services, Inc. both before and after March 2013. (Id.
p. 82-87). Claimant provided, as Claimant APA p. 79, a copy of a service contract that he
completed for a customer of Tech Services, Inc. - He carried service contracts of Tech Services,
Inc. as part of his job, and executed an estiméte of between 20 and 100 service contracts for Tech
Services, Inc. at t;1mes after March 2013. (Id. at p. 85-87).

Claimant also testified that Tech Services, Inc. furnished Claimant with uniforms, tools,
equipment, and supplies to complete his work. (Id. p. 50, 56, 61-66, 83). Claimant provided as
APA Exhibit 2 photographs of the tools that he regularly used while working for Tech Services,
Inc. and Tech Services of Myrtle Beach, LLC. Claimant testified that these tools were purchased
and furnished by Tech Services, Inc. (Id. p. 70-80). The actual ladder that Claimant fell off was
owned by Tech Services, Inc. (Id. p. 70).. Claimant testified he was wearing a Tech Services
uniform at the time of the fall. (Id. p. 62-66).

Claimant also testified that photographs identified as Tech Services, Inc.’s Exhibit 7 were
other tools and equipment that he was familiar with in the course of working for Tech Servic’es,
Inc. and Tech Services of Myrtle Beach, LLC. Claimant used, or had access to, many of these

tools and equipment on a daily basis at all times before and after March 2013. (Id p. 72-79).



Claimant had Tech Services, Inc. business cards with him while performing Tech
Services, Inc. work. (Id. at p. 67, 69-70). Claimant testified that he made business cards that
stated “Sellers Heating and Cooling”. (Id. at p. 98). Claimant said that he only gave several of
the “Sellers Heating and Cooling” cards out to, primarily to other Tech Servicé employees. He
described them as an on going joke. (Id. at p. 98-99).

Claimant also he had access to supply accounts of Tech Services, Inc., such as Gateway
Supply. (Id. at. p. 80-83). Claimant testified that he permission to purchase and sign for supplies
on behalf of Tech Services, Inc. Claimant presented as Exhibit 3 numerous invoices that

represent supplies that were purchased by Claimant on behalf of Tech Services, Inc. The

supplieé listed on the invoices were for purposes of completing Tech Services, Inc. jobs, but also

included the Claimant purchasing overalls, batteries, and a variety of other items that an
employer would typically provide for an employee to complete his work. (Id. at p. 82, APA
Exhibit 3). Claimant never had a supply account for himself, (Id. p. at 81).

Before. and after March 2013, Claimant was paid on a weekly basis, typically on
Thursdays or Fridays. (Id. at p. 88). Prior to March 2013, Claimant was paid on an hourly basis
but the hours were based on a preset amount used to complete a certain job based on the “flat
rate pricing book.” (Id. at p. 87—89; 94, 11_2—41 15). Based on this pay structure, Claimant testified
that “pretty much you were getting paid by the job.” (Id. at 87, 90, 112-115). After March 2013,

Claimant was paid based on invoices that he was directed to submit. (Id. at p. 123). The

- invoices were based on amounts set by Tracy Davis based on a preset time that he determined it

should take to complete a job. (Id. at p. 88-91). Claimant testified that he “was getting paid by
what [Tracy Davis] had figured up as how long it should take to do the job.” (Id. at 123). Mr.

Davis of Tech Services “controlled the price on [the invoices]” that Claimant submitted to him




for his weekly checks after March 2013. (Id. at 91). Claimant never entered into any bids for
jobs. (Id. at p. 227).  Several weeks before Claimant fell, Claimant testified that he had a
conversation with Tracy Davis about his pay and that Tracy Davis told him that he was planning
to start paying Claimant as he was paid before March 2013 for financial reasons. (Id. at 103-
-105).
Claimant testified that Tracy Davis had the right to fire him from Tech Services. (Id. at

p. 105-106). Claimant testified that if he was fired from Tech Services that he would be required
. to seek employment with another heating and air company. (Id. at p. 106).

(b)  Testimony of Kristi Evans and Emily.HardeeA

Ms. Kristi Evans and Ms. Emily Hardee are employed by the City of Myrtle Beach. (Id.
at p. 14, 35). Ms. Hardee and Ms. Evans testified regarding policies for the issuance of business
licenses and permitting for construction work for the City of Myrtle Beach. These witnesses also
testified concerning documents introduced as Claimant’s Exhibits 13 and 14. (Id. at p. 14-16,
35). Ms. Evans testified that Claimaﬁt does not hold a license to do business in the City of
Myrtle Beach. (Id. at p. 16-17, 22-23). She testified that any subcontractors or independent
contractors that performed work in the City of Myrtle Beach were required to have a business
license. (Id. at p. 17). Ms. Hardy, in particular, testified that one is required to have a permit to
perfofm HVAC for a construction project in the City of Myrtle Beach. (Id. at p. 36).

Ms. Evans testified that Tech Services, Inc. was required to list the names of any
subcontractors or independent contractors that would perform any work on any projects in which
Tech Services, Inc. had pulled a permit for HVAC. (Id. at p. 18-24). She explained that when a
licensed contractor pulls a permit to perform construction services, the contactor must disclose

on the permit application any sub or independent contactor that would be providing work under

10



the permit. (Id.). As it related to Tech Service Inc.’s permit to prsvide HVAC to the subject
location at 751 McKinley Way, Tech Services did not disclose that any sub or independent
contactor would be working for it on this job site. Rather, Tech Service Inc.’s aﬁinnatively
represented that no sub or independent contactor was involved. (Id. at p. 22, 32).

(c) Testimony of LeGrande Todd

LeGrande Todd was the first witness called by the Defendants. Mr Todd is a cousin of
Claimsnt and Tracy Davis. (Id. at p. 169, .185). Mr. Todd owns several plumbing related
companies in the Myrtle Beach area. (Id. at p. 170-171). Mr. Todd testified that both prior to
and after March 2013 that he hired Claimant to perform “sub work.” (Id. at p. 169-170, 177,
184—185);

Mr. Todd testified that he believes Claimant’s reputation in the community is “not too
good.” (Id. p. 174, 186). However, Mr. Todd apparently has a close. relati.onship with Mr.
Davis, even helping Mr. Davis get started with the Tech Services business. (Id. at p. 1757177).
Also, Mr. Todd assisted the Defendants in producing documents to aid in the defense of this
claim, but Mr. Todd did produce documents that Defendants had requested pursuant to a
subpoena. (Id. at p. 178-185).

(d)  Testimony of Tracy Davis

Mr. Davis owns Tech Services of Myrtle Beach, LLC and Tech Services, Inc. (Id. at p.
192). He testified that Tech Services of Myrtle Beach, LLC does work for Centex Home and
several other custom builders. (Id. at p. 192). He testified that Claimant at one time worked for
both companies for at “least ten, twelve years.” (Id. at p. 193, 223). Claimant has never been

fired from either company. (Id. at 'p. 223)."
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Mr. Davis testified that Claimant was injured on a Tech Services, Inc. job at Market
Commons, not a Tech Services of Myrtle Beach, LLC job. (Id. at p. 213, 224). Mr. Davis did
not advise or notify Chancel Construction, the general contractor on the project where Claimant
was injured, that Claimant was working as a subcontractor. (Id. at p. 228-229). He admitted that
Claimant was wearing his Tech Service’s uniform on the date of his fall. (Id. at p. 224). He also
knew that :Claimant wore a Tech Service uniform. He never saw:iClaimant wear any other
uniform. (Id.).

Mr. Davié testified that prior to March 2013, Claimant was paid by the hour, at $14 per
hour. He explained that his company uses a flat rate pricing book but that he did not use the flat
rate pricing book to pay the Claimant. dd. at p. 195-197). Based on how Mr. Davis had
employees working for botlr Tech Services of Myrtle Beach, LLC and Tech Services, Inc., an
employee could work for more than 40 hours a week, but since the employee’s time would be
slrared between two séparate entities, an employee may not be paid overtime for any work in
excess of 40 hours. (Id. at p. 198-199).

Mr. Davis denied that he gave Claimant money to purchase workers compensation
insurance. (Id. at p. 200). Mr. Davis testified that he selected the amount to pay Sellers for each
job. (Id. at p. 202). Mr. Davis gave Claimant a work van that was “about wore out.” (Id. at p.
205). He stated that the tools and equipment that Claimant used were from Tech Services. (Id.
at p. 206). He testified that it was “not usual” for him to send a “subcontractor” to perform a
service call for Tech Services. (Id. at p. 214-215). Claimant had permission to enter service
contracts on behalf of Tech Services and to order and purchase supplies on behalf of Tech
Services. (Id. at p. 227). He testified that both his “subcontractors” and “employees” had the

authority to sell service contracts on behalf of Tech Services. (Id. at p. 228).
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()  Testimony of Jacob Hamilton

Jacob Hamilfon assists in the “day-to-day” operations of the Tech Service compantes.
(Id. a p. 238, 245). Mr. Hamilton’s wife works as Mr. Davis’ secretaly. (Id. at p. 246).

Mr. Hamilton was working in the Market Comméns development at the time of
Claimant’s fall. (Id. at p. 239). Mr. Hamilton received a call from Claimant stating that he had
fallen: (Id.). Mr. Hamilton and another employee went to the location where Claimant was
working and saw him laying on the ﬂoor_. (Id. at p. 240-241). He testified that Claimant
requested that Mr. Hamilton file the claim under the Tech Service’s workers compensation since
he “don’t have insurance.” (Id. at p. 241). |

Mr. Hﬁmlton agreed that it was company policy for “employées” of Tech Services to
wear a Tech Services’ uniform. (Id. at p. 247). Mr. Hamilton testified that Claimant was not
wearing his Tecﬁ Services’ uniform at the time of the fall. His testimony on this issue directly
conflicts with both Claimant and Tracy Davis’ testimony that Claimant was wearing a Tech
Services when he fell. I note that Mr. Hamilton did not mention in his written statement what the
Claimant was wearing on the date of the fall. Also, Mr. Hamilt.on’s testimony about the uniform
is further questioned because Claimant actually broﬁght in his blue Tech Services shirt and khaki

pants that were cut off of him by medical personnel.

~ After the close of the hearing, the undersigned issued order instructions to the parties and
requested a proposed Order from Claimant’s counsel. Claimant’s counsel submitted a proposed
Order as requested on July 18, 2014. Pending review of the proposed Order, the undersigned
received correspondence from Defense counsel seeking to introduce newly discovered evidence.

A formal Motion to Admit Newly Discovered Evidence was filed on August 1, 2014. In that

13



Motion, Defendants asserted Claimant had secured subsequent employment and sought to
introduce employmént records from Chilly-Pepper, Inc. Additionally, Defendants sought to
introduce surveillance reports and.video evidence,. which allegedly showed Claimant working at
his new job. Claimant filed a Response to Motion on August 12, 2014 requesting denial of the

Motion and filing of the initial proposed Order.

FINDINGS OF FACT :

Based on the stipulations of the parties, testimony and evidence received and produced at
the hearing, along with my personal observations and determination of credibility of the.

witnesses that testified, I find substantial evidence exists to support the following findings of

fact:

L. Defendants’ Tech Services, Inc. and Builders Mutual Insurance Company’s Motion to
Admit Newly Discovered Evidence is granted as to the employment records from Chilly-
Pepper, Inc. and will be added to the APA Submissions as Defendants’ APA Submission
#15 pp. 548 — 580.

2. Defendants’ Tech Services, Inc. and Builders Mutual Insurance Company’s Motion to

Admit Newly Discovered Evidence is denied as to the introduction of surveillance reports
and videos. The surveillance evidence is cumulative as the employment records already
conﬁrm Claimant’s employment with Chilly-Pepper, Inc. All of the other assertions
based on the surveillance evidence is either for impeachment, which is not proper, or it
goes to impairment/permanency, which was not before the Commission on the hearing

date.
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I find Claimant was an employee of Tech Services, Inc. on the date of accident. Thisi
finding is based on the pfeponderance of the evidence including (1) the City of Myrtle
Beach Business License information, which did not list Claimant as an subcontractor or
independent contractor working on the jobsite; (2) the fact that claimant was wearing a
Tech Services, Inc.’s uniform when he was injured (I find this as a fact - additionally
Tracy Davis admitted Claimant was wearing the uniform on the date of injury); (3) all of
the witnesses admit Claimant did side work throughout his employﬁent with Tech
Services, Inc., both before and after March 2013; and (4) Claimant continued to perform
service calls for Tech Services, Inc. while wearing a Tech Services uniform and
providing customers with Tech Services, Inc. invoices even after the alleged change in

Claimant’s employment status. I find that Tech Services, Inc. affirmatively and tacitly

~ represented to the public at large that Claimant was an employee of Tech Services, Inc.

This was done through the representations made to the City of Myrtle Beach Business
License and Construction Services departments and customers of Tech Services, Inc.

2. I find that Claimant was not working for Tech Services of Myrtle Beach, LLC on

the date of injury. This was supported by the testimony of the Claimant and Traby Davis.

3. Tech Services, Inc. exhibited the right and authority to control and direct

Claimant’s particular work or undertaking. Claimant did not perform the work according to his

own methods or discretion. Rather, the scope, degree, performance and quality of his work were

subject to the direct supervision and control of Tech Services, Inc. Claimant had been an

employee of Tech Services, Inc. and Tech Services of Myrtle Beach, LLC for over twelve years,

A}

and the control exhibited over him by. Tracy Davis was pervasive based on the totality of the

evidence. Claimant was instructed by Tracy Davis, or the manager Jacob Hamilton on the work

15



to perform and his work performance was directly supervised. Claimant reported to work for
Tech Services, Inc. as he was instructed. He aiso performed the work that he was instructed to
perform. Claimant did not bid for the work perférmed on the project on which he was working
when he was injured or on any other projects on which he worked. Tech Services, Inc. did not
advise or notify the general contractor on the project where Claimant was injured that Claimant
was working as a subcontractor/independent contractor. Claimant would either report to fi'_ech
Services, Inc. office or the various jobsite that he was working on a daily basis. He was not
given the option to ﬁot perform jobs that were assigned to him. He ate lunch with othef
employees and kept normal work hours as With o;cher employees. Other Tech Services, Inc.
employees performed substantially the same general job duties as the Claimant. The amount of
work that he performed for Tech Serviées, Inc. is also consistent with employbee/employer
relationship. Claimant performed “sidework” at all times throughout his employment, which is
not uncommon for tradesmen. Claimant was directed what to wear to work. He wore a Tech
Services, Inc. uniform, as this was the dress code for Tech Service employees. He had Tech
Services, Inc. business cards. He has access to Tech Services, Inc. supply accounts. He-had
authority to order, purchase, and pick up supplies on behalf of Teéh Services, Inc. He carried
Tech Service, Inc.;s service contracts, and entered into service contr.acts with customers as an
agent of Tech Services, Inc. Based on his access to supply accounts and service contracts;; he
had the direct authority to act for and bind Tech Services, Inc. in contractual relationships and
transactions with third—paﬂ:ies. ~ The overwhelming evidence strongly - supports that Tech
Services, Inc. had the right to, and in fact Idid, control the Claimant in the performance of his

work.
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4. Tech Services, Inc. furnished the equipment, tools, and supplies necessary for

Claimant to complete his Wci;rk. A significant amount of the hearing testimony was spent
describing pictures of tools used during Claimént’s employment with Tech Services. I find that
Tech Services, Inc. supplied tlllose tools to Claimant. I find Claimant was not financially capable
of owning all of those tools pictured and that most if not all of the tools were owned by Tech
Services, Inc. and provided to the Claimant. Claimant fell off a Tech Services, Inc.’s ladder.
Additionally, Claimant testified he was aBle to pick up any supplies he needed from Gateway
Supply and other supply Comf)any using the account of Tech Services, Inc. The supplies listed
on the invoices were for purposes of completing Tech Services, Inc. jobs, but also included the
.Claimant purchasing overalls; batteries, and a variety of other.items that an employer would
typically provide for an empléyee to complete his work. Claimant Aid not pay for any of the
supplies out of pocket, and did not have a supply account for himself. The evidence is unclear as
to whether Claimant was given a work van by Tech Services, Inc. or if he paid $500.00 for it, but
this gap in the evidence does hot affect my finding above. Likewise, Claimant’s statement that
he owned “hand tools” on his employment application with Chilly-Pepper, Inc., which was
completed after the initial heafiring and admitted into evidence under ;che findings above, does not
negate.the finding Tech Services, Inc. supplied the equipment, tools, and supplies necessary for
Claimant to complete his WOﬂ;(. |

5. Claimant was paid on a weekly basis, typically on Tilursdays or Fridays, both
before and after March 2013. Bgfore March 2013, Claimant was paid $14.00/hr. but the
evidence is disputed about hoxjv Claimant’s wages were calculated which further supports the fact
that Claimant and employer had dispute about how his wages were being calculated. Claimant

claimed that his hours were based on preset amount used to complete a certain job based on the
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flat rate pricing book, in whicTh the hours would have a relationship to the type of job performed.
At times after March 20.13, E Claimant was paid based on invoices that he was directed to
submitted to Tracy Davis of Tech Services. The in-voices were based on amounts set by Tracy
Davis based on a presét time tilat Tracy Davis determined it should take to compléte ajob. Ifind
that Tech Services controlled :the price and the amount that Claimant was paid for the work that
he performed. If Complaint finished an assigned task, he would be directed to perform other
tasks, help other employees, o% perform service calls.

Claimant’s wages from Tech Services, Inc. during 2013 were largely consistent with his
wages from prior year. Tech <Services, Inc. continued to control the method of payment, in that

“ several weeks before Claimant fell, Tech Service, Inc. had plans to start paying Claimant in the

maﬁner that he was paid befolre March 2013, The most significant change was the employer’s
classification after March 2013; was that Claimant would be issued a Form 1099. I recognize that
Tech Services, Inc. attempted to classify him for tax purposes under a Form 1099, instead of a
Form W-2, but the issuance of a Form 1099 does not necessarily define an employment
relationship. When the methc;d and manner of payment is viewed in the greater context in this
case, Tech Services, Inc. exhil;ited overwhelming control of how, and how much, the Claimant
was paid. ~

6. Defendant Tech Serviées had the right to hire and fire Claimant. Claimant could
be fired at any time, and that if he was terminated, then he would have to find employment with
another HVAC company.

7. Claimant sustained compensable injuries to his back and legs within the course

and scope of his employment with Tech Services, Inc. when he fell off of a ladder while

“trimming out” a home where Defendant Tech Services, Inc. had contracted to work.

-
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8. Claimant is not at maximum medical improvement.

9. Claimant is entitled to causally-related medical treatment for the injuries sustained
from the fall, including but not limited to his back and lower extremities.

10.  Claimant is entitled to reimbursement for all Vcausally related out of pocket
expenses 1nclud1ng mileage reimbursement.

11.  Claimant is entitled to temporary total dlsablhty benefits from the date of injury -
through April 6, 2014, when he began subsequent employment with Chilly-Pepper, Inc.

12. Claiﬁant has combined wages for 2012 and 2013 resulting from ‘employment
with both Tech Services, Inc. and Tech services of Myrtle Beach, LLC. Claimant’s AWW is
$783.94 yielding a compensation rate of $522.63.

13. 1 specifically dgclined to give a credibility finding for any of the witnesses.
However, I find the evidence as a whole, including the testimony when viewed overall, supports

these findings of fact.

CONCILUSIONS OF LAW

IN VIEW OF THE FINDINGS OF FACT AND APPLICATION THEREOF, I
CONCLUDE AS MATTERS OF LAW THAT:

1. Prior to the close of the case, Claimant renewed a Motion for additional discovery
to be introduced into the record, which I took under advisement. That Motion is denied because
no additional discovery is needed based on my finding that Claimant was an employee of Tech
Service, Inc.

2. After the close of the case, Defendants’ Tech Services, Inc. and Builders Mutual
Insurance Company’s filed a Motlon to Introduce Newly Discovered Evidence. That Motion is

granted in part and denied in part as outlined in Findings of Fact 1 and 2 above.
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3. Tech Services of M’yrtle Beach, LLC and StarNet Insurance Company are dismissed
from this matter with prejudice. The preponderance of the evidence supports a finding that
Claimant was not working for Tech Services of Myrtle Beach, LLC on the date of injury. Ibase
this finding on the testimony of all of the witnesses as well as the City of Myrtle Beach Business
License and Contractor information included in the APA submissions. |

4. Pursuant to SC Code Ann. §42-1-130, Claimant was an employee of Tech
Services, Inc. on the date of injury. “No award under the Workers’ Compensation Law.is
authorized unless the employer-employee or master-servant relationship existed at the time of the
alleged injury for which claim is made.” McLeod v. Pigg@ Wiggly Carolina Co., 280 S.C. 466,
469, 313 S.E.2d 38, 39 (Ct. App. 1984) (citing Cooper v. McDevitt, 260 S.C. 463, 196 SE.2d
833 (1973); Alewine v. Tobin Quarries, 206 S.C. 103, 33 S.E.2d 81 (1945)). The Claimant bears
the burden of proving an employment relationship existed by the greater weight of the evidence.
Mar)ow v. E. L. Jones & Son,‘ Inc., 248 S.C. 568, 151 S.E.2d 747 (S.C. 1966). I conclude that
Claimant has met this burden of proof by the greater weight of the evidence.

5. “South Carolina’s policy is to resolve jurisdictional doubts in favor of the
inclusion of employers and employees under the Workers’ Compensation Act.” Spivey v. D. G.
Con&tr. Co., 321 S.C. 19, 21, 467 SE.2d 117, 117 (Ct. App. 1996); Pikaart v. A & 4 Taxi, Inc.,
393 S.C. 312, 713 S.E.2d 267, 270 (8.C. 2011).

6. “Under settled law, the determination of whether a claimant is an employee or
independent contractor focuses on the issue of control, specifically whether the purported
employer had the right to control the claimant in the performance of his work.” Shatto v.
MecLeod Reg’l Med. Ctr., 406 S.C. 470, 475, 753 S.E.2d 416, 419 (S.C. 2013) (citations omitted).

“Under the controlling common law rubric of the right of control, “the Court examines four
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factors which serve as a means of analyzing the work relationship as a whole: (15 direct evidence
of the right or exercise of contlrol; (2) furnishing of equipment; (3) method of payment; (4) right
to fire.” Id (citations omitted). As Shatto requires, I have applied these factors “in an
evenhanded manner in determining whether the questioned relationship is one of employment or
independent contractor.” Jd. .

7. As to the firstifactor, “direct evidencé of the right or exercise of control’, 1 find
that the preponderance of the evidence weighs heavily in favor of employer—empléyee or master-
servant relationship. “While evidence of actual control exerted by a putative employer is
evidence of an emplbyment relationship, the critical inquiry is “whether there exists the right and
authority to control and difec"t the particularv work or undertaking.”” Id. at 477, 753 S.E.2d at
420. (emphasis added in original). “The right to control does not requirg the dictation of the
thinking and manner of performing the work. It is enoﬁgh if the employer has the right to direct
the person by whom the services are to be perfofmed, the time, place, degree, and amount of said
services.” Id. (emphasis added in original).

8. As to the seé:ond factor, “furnishing of equipment,” 1 conclude that the

preponderance of the evidence weighs heavily in favor of employer-employee or master-servant

relationship. “When it is the employer who furnishes the equipment, the inferénce of right of

control is a matter of common sense and business.” Id at 479, 753 S.E.2d at 421 (citing 3 Arthur

Larson & Lex K. Larson, Larson’s Workers’ Compensation Law § 61.07[2] (2013)).

9. As to the third factor, “method of payment,” 1 conclude that the preponderance of
the evidence tips siightly in fa:,vor of an employment relationship than an independent-contractor
status. I recognize that Tech Services, Inc. attempted to classify him for tax pﬁrposes under a

1099, instead of a W-2, bit how Claimant was paid in the greater context of the facts,

21



demonstrates the Tech Services, Inc.’s overall right and exercise of control of how he was paid.

- The significant amount of control exhibited onto the Claimant is evident by Tech Services Inc.

dirécting how, the manner, and the amount Claimant would be compensated for his work. In

Shatto, the South Carolina Supreme Court held that “Payment on a time basis is a strong

. indication of the status of employment while payment on a completed project basis is indicative

of independent contractor status.” Id at 480, 753 SE.2d at 421 (citations omitted). Larson
explains the rationale that #[i]f an employer...purchases personal labor by the hour.. it is almost
certain to insist on the right to see that the time is well and efficiently spent...[TThe employer

wants to see that it gets a full hour’s work, and that the hour is applied where it is most

needed....if there is not enough of one kind of work to fill the workers’ time, the employer will if

possible direct the use of time at some other point.” 3 Arthur Larson & Lex K. Larson, Larson’s
Workers’ Compensation Law § 61.06 (2013)). Here, Claimant was paid on a weekly basis based
on work performed. The evidence suggests that at times prior to March 2013, Claimant was not
paid strictly on a time basis, because Tech Services, Inc. utilized a flat rate pricing book to
calculate the time for each job. Claimant was directed to perform multiple tasks for Tech
Services, Inc. in the course of a day, or a week, the same tasks that other individuals that were
admittedly employees of Tech Services, Inc. If Claimanf finished an assigned task, he would be
directed to perform another task, help other employees, or perform service calls. It was apparent
based on the evidence the Tech Services, Inc. attempted to get a full days work out of the
Claimant.

10.  Asto the fourth factor, “right to fire,” I conclude that the preponderapce of the
evideﬁce weighs in favor of an employment relationship more than an independent contractor

status. “The power to fire, it is often said, is the power to control. The absolute right to terminate
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the relatjonship without liability is not consistent with the concept of independent contract, under
which the contractor should have the legal right to complete the project . . . .” Id. at 481, 753
S.E.2d at 422 (citations omitted). The evideﬁce to supporf this factor favors an employment
relationship, but not overwhelming so in recognition of the fact that “a punitive employer
generally has the ability to terminate both employees and independent contractors.” Id Thus to
the extent this factor carries weight, I conclude that it does tend to support the finding of an
employment relationship.

11. I conclude as a matter of law that the greater weight of the evidence in the
application of the above-mentioned four factors supports a finding of an employment
relationship between Claimant and Tech Services, Inc. at the time of the accident. In sum, the
fact that Claimant was empléyed for many years with Tech Services, wore Tech Services
uniforms, fell off a Tech Services ladder, used tools, equipmént and supplies purchased by Tech
Services, had Tech Services business cards, performed the same duties as other employees, Had
the authority to bind Tech Services in contract, and that Tech Services did not list him as an
subcontractor/independent contractor for permits and licensure documentation with the City of
Myrtle Beach overwhelmingly establish that Ciaimant was working as an employee of Tech
Servicés, Inc.

12.  Pursuant to S.C. Code Ann. 42-1-160, Tech Services, Inc. and Builders Mutual
Ins. Co. are liable for all of Claimant’s causally-related medical treatment for the injuries
sustained from the fall, including but not limited to his back and lower extremities.

13.  Pursuant to S.C. Code Ann. 42-15-60, Claimant is entitled to reimbursement by
Defendant Tech Services, Inc. and Builders Mutual Ins. Co. for any out-of-pocket medical

expenses incurred to date.
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14 Pursuant to S.C. Regulafcions 67-1601, Claimant is entitled to reimbursement for
travel expenses.

15.  Pursuant to S.C. Code Ann. 42-9-10, Claimant is entitled to temporary total
disability benefits, with interest, payable from the date of injury through April 6, 2014, the date
of his new employment with Chilly-Pepper, Inc.

“ 16.  Pursuant to S.C. Code Ann. 42-1-40, Claimant’s average weekly wage is $783.94,

yielding a compensation rate of $522.63.
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AWARD

Based upon the above Findings of Fact and Conclusion’s of Law set forth herein,

IT IS HEREBY ORDERED that Tech Services, Inc. and Builders Mutual Ins. Co. shall
immediately and without delay provide Claimant’s causally-related medical treatment for the
injuries sustained from the fall, including but not limited to his spine and lower extremities;

IT IS HEREBY ORDERED that Tech Services, Inc. and Builders Mutual Ins. Co. shall
immediately -:and without delay fully reimburse and pay for any causally-related medical
expenses incurred by the Claimant to date, including any travel related expenses;

IT IS HEREBY ORDERED Tech Services, Inc. and Builder§ Mutual Ins. Co. shall
immediately and without delay pay Claimant temporary total disability benefits, with interest,
from the date of injury through April 6, 2014, the date Claimant began subsequent employment
with Chilly-Perrper, Inc.

IT IS HEREBY ORDERED Claimant shall immediately and without delay execute a
Form 17 Receipt of Compensation and file the same with this Commission.

IT IS HEREBY ORDERED that Defendant Tech Services of Myrtle Beach, LLC and

Star Net Insurance Co. is dismissed from this claim.

AND IT IS SO ORDERED.
Commissioner Alsha Tay or
CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the above
entitled action upon all parties to this case by sending an electronic copy hereof by electronic
mail addressed to the attorneys for said parties; or if there is an unrepresented party(ies), by
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depositing a copy hereof, postage paid, in the United States mail, first class, addressed to the
unrepresented party(ies) and to the attorney(s) for the represented party(ies).
August 29, 2014

By: Renee Smith, Administrative Assistant to Commissioner Taylor
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Richard C. Detwiler - Member CALLISON “”II TIGHE

803-404-6964
RickDetwiler@callisontighe.com

August 12, 2015 RE@EIVED

AUG 12 2015
VIA HAND DELIVERY
The Honorable Jenny Abbott Kitchings . - SC Court of Appeals
Clerk, Court of Appeals
1015 Sumter Street
Columbia, SC 29211

RE: Stacey Sellers v. Tech Services of Myrtle Beach, LLC, StarNet
Ins. Co., Tech Services, Inc. and Builders Mutual Insurance Company
WCC No. 1315454
Our File No. 3399.383
Dear Ms. Kitchings:

Pursuant to your instructions in your correspondence dated August 10, 2015, please
find enclosed a copy of the Decision and Order of the Honorable Aisha Taylor which reflects
the complete caption in the above-referenced matter.

Should you need anything else, please just let us know.

Thank you for your assistance in this matter.

With kind regards, | am

ichard C. Detwiler

RCD/mce
Enclosures

cc:.  The Honorable Amy Bracy (w/enclosures)
Timothy B. Killen, Esquire (w/enclosures) - Via Email and U.S. Mail
Robert F. Goings, Esquire (w/enclosures) - Via Email and U.S. Mail
Tech Services, Inc. (w/enclosures)
Janey Wilson, Builders Mutual Ins. Co. (w/enclosures)

1812 Lincoln Street, Suite 200, Columbia SC 29201

CALLISON TIGHE & ROBINSON, LLC | CALLISONTIGHE.COM PO Box 1390 Columbia South Carolina 29202
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