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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF ORANGEBURG CASE NO.: 2010-CP-38-00670
Wanda Mack,
Plaintiff(s), ORDER ___-, =
-_-? R oy
. Tis B
’.‘J I
Carmen Gates ATTEST TRUE COPY __3 :’
Defendant(s) z £ C/ 4‘ ‘-
’ CLERK OF COURT ‘—_-c _
RANGEBURG COUNTY, SC -

This matter came before me on October 6, 2014 for argument of Plaintiff’s Motion to
Restore this action ta the active general docket pursuant to Rule 40 () SCRCP. The motion was
filed on February 19, 2013. Present at the hearing was Steven O. Mwrdaugh, counsel for
Plaintiff, and James B. Lybrand, Jr., counsel for Defendant.

This action arises from an automobile accident oceurring on March 10, 2009. Plaintiff
filed her Complaint on Mey 12, 2010. Defendant filed her Answer on June 3, 2010. Discovery
in the case was conducted and the case was mediated unsuccessfully. On September 29, 2011,
Plamtiff sent Defendant a signed Comsent Order striking the case under Rule 40(j)) SCRCP.
Defendant signed the consent and mailed the original Order on October 6, 2011to Judge Edgar
W. Dickson for filing. Defense counsel copied Plaintiffs counsel with his October & letter to
Judge Dickson. On Octeber 23, 2011, Judge Dickson signed the Order strilking the case under
Rule 40(3). The Order was filed on Octaber 28, 2011. Defense counsel received a clocked copy
of the filed Order from the Orangeburg Clerk’s office a few days later.

| On or about February 19, 2013, Plaintiff filed her motion to restore this case pursuant to

Rule 40(j). Plaintiff sent defense counsel a letter and proposed Consent Order to Restore. On
1
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February 26, 2013 defense counsel advised Plaintiff that he could not consent 1o restoring the
case since the motion to restore had not been filed within one (1) year as provided in Rule 403).
Counsel for Plaintiff submitted an Affidavit stating that he had never received a copy of the {iled
Order. The parties submitted documents (attached hereto) for the court’s consideration,

Rule 40 (j) SCRCP governs the restoration of cases and provides as follows:

“A party may strike its complaint, counterclaim, cross-claim or third party claim
from amy dacket one time as a matter of right, provided that all parties adverse to
that claim, counterclaim, cross-claim or third party claim agree in writing that it
may be stricken, and all further agree that if the claim is restored upon motion
made within ] vear of the date stricken, the statute of Bmitations shall be tolled
as to all consenting parties daring the time the case is stricken, and any
unexpired portion of the statute of imitations on the date the case was stricken
shall remain and begin tv run on the date that the claim is restored. 4 party
moving fo restore a case stricken from the docket shall pravide all parties notice
of the motion to restore at least 10 days before it is heard. Upon being restored,
the case shall be placed on the General Docket and proceed from that date as
provided in this rule. ” (emphasis added)

Here, it is undisputed that Plaintiff did not file her Motion to Restore within one (1) year from
the date her case was stricken which was October 28, 2011. Her motion was not filed until or
about February 19, 2013. Rule 40 (j) SCRCP does not require a plaintiff in all cases to ﬁ]é a
motion to restore within one year of the case being stricken; however, the rule clearly provides
that a Plaintiff must move to restore the case within the one (1) year period if Plaintiff seeks to
take advantage of the statute of limitations tolling feature provided in the rule. _Maxwell v,
Qenez, 356 S.C. 617, 591 S.E.2d 26 (2063); Graham v. Dorchester County School Dist, 339
S.C. 121, 125, 528 S.E.2d 80, 82 (SCAPP 2000). The striking of a case under Rule 40 (j) does
not stop the running of the applicable statute of limitations. The statute of limitations ran en

The Affidavit of Plaintiff’s counsel (paragraph 15) notes that neither Plaintiff nar her

counsel were given a copy of the Order striking the case. Presumably, Plaintiff argues that her

2
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failure to receive a copy excuses her failure to timely move to restore the case. This argament
lacks merit. Plaintiff consented to the Order striking the case and Plaiotiff was copied with the
October 6, 2011 letter to Judge Dickson submitting the Order for filing. Accordingly, Plaintiff
was on notice in early October 2011 that the case was being stricken and thereafier had ample
time and opportunity to inquire from the court as to the status of the case. Prior to J anuary or
February 2013, Plaintiff apparently did not inquire about or request a copy of the Order from the
Clerk of Coutt or Defense counsel. Plaintiff was certainly aware, before receiving a filed copy,
that she would need to restore the case. Nonetheless, it was not until approximately February
2013, sixteen (16) months after the Order had been filed, that Plaintiff sought a copy of the
Order.

Our Supreme Court has held that the time limits outlined in Rule 40() may not be
extended under any “good cause” theory outlined m Rule 6(b) SCRCP. See, Maxwell, 591
S.E.2d at 28 (2003). The Court in Maxwell held as follows:

“Rule 40(j) does not require that a party move to restore the case
to the docket within one year after it was stricken. Instead, the
unambiguous language provides that, if the claim is restored

within one year after it is stricken, the statute of limitations is
tolled for that period.

- v [

A party can move to restore a case to the docket more than one
year after the claim was stricken without runming afoul of Rule
40(); the party simply cannot take advantage of the one year
tolling period provided by the ryle.
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Rule 6(b) is nor applicable to Rule 40(j). The language of Rule
6(b) specifies it applies when there is a deadline . . . Rule 40()
does not have a deadline during which a motion o restore must be
Jiled. Accordingly, Rule 6(b) is inapplicable.” Maxwell, 591 S.E.
2d at 28,

The one year period of time to file a motion to restore applies only when a party seeks to take
advantage of the tolling of a statute of limitations. Here, Plaintiff failed to move to restore
within the one (1) year period after Judge Dickson's Order striking the case. As such, Plaintiff
cannot take advantage of the tolling period thereby making restoration of the case improper.

Accordingly, Plaintiff’s Motion to Restore must be denfed.

AND IT IS SO ORDERED., ,
J%fﬂ /7,//4,(10 \
Honorzble Maité Murplty
Presiding Judge
First Judicial Court
Orangeburg, South Carolina
November 25 ,2014
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" McDONALD, McKENZIE, RUBIN, MILLER AND LYBRAND, L.L.P.

ATTORNEYS AT LAW

PAST OFFICE BOX 58
COLUMSIA. SOUTH GARDLINA 28202 HEYWARD E. McDONALD
1925-2000

ROBERT A, MeKENZIE
HYMAN 5. RUBIN, JR,
BEN N, MILLER IIt
JAMES B, LYBRAND, JR.t

2ND FLOOR, 1704 MAIN STREET

RONALD E. ALEXANDER COLUMBIA. SOUTH CAROLINA 29201t TELEPHONE (303) 252:0300
KEVIN T. BROWN www.mmen.com ) FAX (803) 925-3530

JOMN F. McKENZIE®

AMANDA N. PITTMAN {CERTIFTED MEDIATOR AND ARBITRATOAR

"ALSD AUMITTED IN TEXAS

October 6, 2011

g 0
a2 =
The Honorable Edgar W. Dicksen - R
150 Gibson. Street, Suits 207 Fowl U
Qrangeburg, SC 29113 T
Re:  Wanda Mack -vs- Carmmen Gates N o _~
Case Number: 2010-CP-38-00670 sz
&N

Dear Jadee Dickson:

Following up my conversation with you at the roster meeting on October 3, enclosed you wil
find the original and copies of an Order striking this case under Rule 40(). I would be most
appteciative f you could sign the Order and have it filed with the Orangeburg Clerk of Court. I am
attaching a return envelope which the Clerk’s office may use to return filed and clocked copies to
me. If anything further is needed, please let me know.

With Kind Regards,

McDonald, McKenzie, Rubin,
Miller and Lybrand, L.L.P.

James B. Lybrand, Jr.
JBLjT\pa
Enc. :
cc:  Steven D. Murdaugh, Esquire

—— —t D C D
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STATE OF SOUTH CAROLINA ) IN THE COQURT OF COMMON PLEAS
)
COUNTY OF ORANGEBURG ) CIVIL ACTION NO: 2010-CP-38-00670
)
Wandz Mack, ) )
) =
Plaiptiff, ) ORDER STRIKING CASE UNDER iy
) RULE 40()) 8
-vs- ) &9
) =D . -
Carmen Gates, ) > E::f =
) = =E53
Defendant. ) -
J - o

Upon motion of the undersigned counsel for Plaintiff by and with the consent of the
undersigned counsel for Defendant.

IT IS HEREBY ORDERED that this action shall be stricken frotn the active docket with
leave to restore pursuant to Rule 40(j) SCRCP.

[T [S FURTHER ORDERED that while the case remains in an inactive status, the parties
are 2llowed to contimue with all forms of discovery provided for and authorized under the South
Carolina Rules of Civil Procedure and to pursue mediation.

AND IT IS SO ORDERED.

MEWQ C,K‘L‘eO;

Ch.}l&'_'fkdmmlstratwe Judge

Orangeburg, South Carolina

ool Sepremiee 132011

ATTEST: TRUE COPY

”U-n*n @gééﬁ

CLERK OF COURT
ORANCEBURG COUNTY, 5&
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1SO MOVE:
Peters, Murdaugh, Parker, Eltzroth, & Detrick, PA

P.O. Box 1164
Walterboro, SC 29488

By: 2 %M/Zzﬁﬁ.—

Steven D. Murdau‘%/ﬁ
Attorney for Plain

I CONSENT:

McDONALD, McKENZIE, RUBIN,
MILLER AND LYBRAND, L.L.P.

POST OFFICE BOX 58

1704 MAIN STREET, 2 FLOOR
COLUMBIA, SOUTH CAROLINA 29202
(803) 252-0500

BRY:
JA LYBRAND JR.

Attorgeys for Defendant

NO. 2257

D

12
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Prrers, Mogpavcs, Parxnr, Brmzroma & Drrriox

JOHN E. PARKER

PROPESSIONAL ASSOCIATION

123 WALTER STREERT

RANDOLPH MURDADGH, S5.

J. PAUL DETRICH POST CFFICE BOX | €& {1an7-t 940)
OANIEL 2. HENDERSON WALTERBARO, Sovty CAROTRVA 20483 RANDOLPH MURDAUGCH, IR,
MARK 0. BALL TELEPHONE! (343] 5439544 R E‘»“‘““W:’
RANDGLEH NURDAUGH, IV TOLL PREE; (588) 9432713 J. ROBENT FETERS, 7,
RONAIE L. SRoa8Y FAX: (043) ST9-0556 (1Rz7-2000)
R, ALEXANDER MURDAUGH " N3
8ERT G. UTSRY, 1t WWW.pMPED.COM OTHER OFFICES:
RANDOLPH MURDAUGH, i1 February 19, 2013 101 MULSERRY STREET EAST
BRAHAME ¥, HOLMES POST DF'_r'\cE BOX 457
LZE D. COPE KAMEYSN, 2C 29924
MATTHEVY V. CRESCH vaA:C?NE (ga3) a;ﬁm
LEAGQUE B. CREECH FAX (803) 933-8
STEVEN ©. MURDAUGH 110 WesT WILSON STREET
WILLIAM 7, WARNES, 11} ot orIEe S 2500
RIGEELAND, 5T 29836-2%00
GLYDE A, ELTZROTH, IR TELEPHONRE: (043) 7253131
(INAGTIVE) FAX1 (Ja3) $28-5097
Extension: 8324
Email: TShimmong@pmped.com
~
1 —
- ———
IoS= =
Smen =
y Pl KA %
VIA FACSIMILE. {803) 929-3530 & U.S. MATL rEn 8
: PP N
M. Jagres B, Lybrand, Je. L3 -i; _
McDonald, McKenzie, Rubin, e
N . . -
Miller and Lybrend, L.L.P. S 2
r Jor s = (S S
Post Office Box 38 SR -
s N
Columbie, SC 29202 S =

Re: Wewide Mack v. Carmen Gales
Civil Action No.: 2010-CP-38-00670

Dear Mr. Lybrand:

. Boclosed herewith for your review and congideration is a proposed Consent Order to
Restore Pugsuant to Ruls 40() with regard to the abave referenced matter. IF you are in
agreement, please Sign and retum in the addressed, stamped envelope provided for your
convenience., Upon receipt of the filed Order, T will pravide you with a copy of same.

With kind regards, [ am

ftds
Enclosures As Stated

Sincerely,

@mfym @ /Ak\

Tamika D. Sirumons
Legal Assistant to Steven D. Murdsugh

{00 YEARS OF LEGAL SERVICE [910-2010
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF ORANGEBURG ) CIVIL ACTION NO.: 2019-CP-38-00670
WANDA MACK, )
)
PLAINTIFF, )
) CONSENT ORDER TO RESTORE
v. ) PURSUANT TO RULE 40)
)
CARMEN GATES, )
)
DEFENDANT. )

IT APPBARING that the Plaintiff has requested that this matter be restored to the trial
roster pursuant to Rule 40() S.CR.C.P. with the consent of apposing counsel, it is therefore
ORDERED that this case be restored to the trial roster pursuant o Rule 40().

IT IS SO ORDERED.

Honorable Perry M. Buckner

, 2013

Waltetboro, South Carolina
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. 130 MOVE:

PETERS, MURDAUGH, PARKER,
ELTZROTH & DETRICK, P.A.

Steven D. Murdgugh
Post Office Box 1146
Waiterboro, SC 25488
(843) 549-9544

Attomneys for Plaintiff
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1SO CONSENT:

MCDONALD, MCRENZIE, RUBLYN,
MILLER AND LYBRAND, LL.P.

Jamss. B. Lybrand, Jr.
Post Office Box 58
Columbia, SC 29202
(803) 252-0500

Atterneys for Defendant’
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" McDONALD, McKENZIE, RUBIN, MILLER AND LYSRAND, L.L.P

ATTORNEYS AT LAW

. BOST OFFICE 80X 58
ﬁiﬁ?';f; IBN ' JZ:; COLUMBLA, SOUTH CAROLINA 29202 HEYWARD E. MCDONALD
: . 1925-2000
BEN N, MILLER TH
JAMES B. LYBRAND, JR.7 2ND FLOGR, 1784 MAIN STREET
RONALD E. ALEXANDER COLUMBIA, SOUTH CAROLINA 23201 TELEPHONE (803) 252-0500
KEVIN T. BROWN wavuvmmemilcom FAX (803) 829-3530
JOHN F, MCKENZIE”

AMANDA N. PITTMAN 1CERMAIED MEDIATOR AND ARBITRATOR
“ALSO ADMITTED IN TZXAS

February 26, 2015

VIA FAX (843) 549-9346

Steven D. Murdaugh, Esquire

Peters, Murdaugh, Parker, Eltzroth, & Detrick, PA
P.O. Box 1164 e
Walterboro, SC 29488 '

Y

soaLd U3Nd
730 moz

IO RIS

LERRY

TR
th‘

r
ot od

i

Re:  Wanda Mack v. Carmen Gates
Civil Action No: 2010-CP-38-00670

Dear Steve:

I will need to discuss with you the restoration issue on this case. After getting your motion
and yourrequest for our consent (which I called you about a few weeks ago) I'pulled the file and saw
where the case had been stricken under Rule 40(j) on Ottober 28, 2011. Under the rule the case
must be restored within one year and in looking through the file, I can’t find any motion or reques:
from your office about teéstoring the case until early 2013. Please check your file and let me know
if I bave overlooked something. I certainly have authority to consent to restoring cases when the
request is timely made but if the request is beyond the time limits called for in the rules, that is
something that I have to discuss with my client.

Please check your file and get back with me as soon as possible.
With kind regards,
McDonald, McKenzie, Rubin,
Miller and Lybrand, LLP

James B. Lybrand, Ir.
IBLjz/pa

— —{J D C D
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McDONALD, McKENZIE, RUBIN, MILLER AND LYBRAND, LL.P.

ATTORNEYS AT LAW

PQST OFFICE BQX 59

ROBERT A, McKENZIE . HEYWARD E. ¥¢DONALD
HYMAN S, RUBIN. JR. COLUMBIA, SOUTH CAROLINA 29202
BEN N. MILLER II] 225200
JAMES B. LYERAND, JR.1 2ZND FL00‘R. 1704 MAIN STREET
RONALD E. ALEXANDER COLUMBIA, SOUTH CAROLINA 29201 TELEPHONE (&03) 252-0500
KEVIN T. BROWN WwWw. munirml.com FAX (803) 252-6705
JOHN F. McKENZIE”
AMANDA N. PITTMAN TCERTIFIED MEDIKTOR AND ARBITRATOR
SALSO ADMITTED IN TEXAS
December 1, 2014

Lisa W, Mizell

Orangeburg County Clerk of Conrt

Post Office Drawer 9000

Orangeburg, SC 29116

Re:  Wanda Mack -vs- Carmen Gates
Case Number: 2010-CP-38-00670

Dear Ms. Mizell:

1 am enclosing an original and copies of an Order from Judge Muwrphy denying Pleintiff's
Motion to Restore this action. [ am also enclosing a cover sheet and a check in the amount of $25.00
for filing costs. I would ask that you file the original Order and retum clocked copies to me in the

envelope provided.

By copy of this letter to Steve Murdaugh, I am sending him an unclocked but signed copy
of the Order. Please have your office send Mr. Murdaugh a clocked copy once it is filed.

If you require anything further, please let me know.

Very truly yours, j

Jamgs B. Lybrand, Jr.

With kind regards, I am

. HeEl
JBLjr/bg FEED
Enclosures £ 2
ce: Steven D. Murdaugh, Esguire 3

e
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