Calvin Tyler, #258233
Kershaw Correctional Institutio
4848 Goldmine Highway

Kershaw, South Carolina 29067

ECEIVE

August "». 2015
R
Daniel E. Sherouse. Clerk of Court JIREN
The Supreme Court of South Caolina ‘
post Office Box 11330 ) 015
Columbia, South Carolina 29211 AUU 1 4 2

Re: Tyaler v. State, App. No. 2015-000254 : .SC SUPREME C
petition for Writ of Certiorari o :

Dear Honorable Sherouse:

Enclosed, please find one original Petitioner's Petition for Writ

g

OURT

of Cert-

iorari and Response to Johnson Brief as well as Supplemental Appendix for fil-
ing with your office. Please be aware that Respondent was served simultaneously

as indicated by the enclosed Certificate of Service.
' please clock stamp the extra copy of this cover and return in the

provided for that purpose.
Your assistance is greatly appreciated.

Respectfully yours,

Calvin Tyler

SASE
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) IN THE Famiry COURT oF THE
COUNTY OF CHARLESTON‘ ) : NINTH JUDICIA,

I CIRCUIT
DOCKET NO. 98-JU-10-508
. 98-JU-10-509
IN THE INTEREST OF . ) 98-JU—10-510
) ORDER TRANSFERRING 98-JU-lO-511
CALVIN TYLER,- ) ' JURISDICTION TO THE
A Minor under the age of , OURT oF GENERAT,
Seventeen (age. 15) \&(ﬁé}sszons
A JUVENILE :
~ Hearing Judge . Geralg (:.Smoak, Jr.
Hearing Date. ~  Aprii 30, 199g
Assistant SOlicitor: Meliggs Rice Wicker
Juvenjje. Ashley Pennington and Anpe Seymour
Department of Juvenije
Justice. Charlie Agee
Court Reporter: Brends Cooley

This matter Comes before the Court PUriuaus ro & Petitiop for Transfer fileqg with
the Charleston Sami Ly Court by the Solicitor's Offjice for the Ninth Judicigy Circuir
on March 9, 199g. The juvenile, Calvin Tyler, is Chargeg with Murdeyr 98-JU—10—0508;
Armed Robbery, 98-JU-10—0509; Illega}l PoSsession of a Pisto1, 98-JU~10—0510; and
Possession of a Fireaym During Commission of a Violent Crime, 98—JU—10-0511. A waiver

Present at the hearing were Calvin Tyler; his Counsey, D. Ashley Pennington and

Justice; and Meligsa R. Wicker and Matthew J. Modica, Assistant Solicikors.

Baseg on the testimony and evidence presented, the Court fings that jurisdiction
over the withip Cases ang Calvin Tyler should pe transferred to the Court of Genera3
Sessiong for the Ninth Judicia) Circuje In arriving at this decision, the Court has
carefully'weighed testimony ang evidence regarding'both Probab]le oause and waiver . The
Court has Tevieweqg applicable law, S.c. Code Ann, §20-7-7605(6) (1976, as'amended),

Kent + Uniteg States, 383 U.s. 541, gg S.ct 1045, 3¢ L.Ed.2g 84 (1966), relevant State
law and other factors as discussed below.

The Court fings there jg €vidence to Support g finding of Probable Cause on 811

-t

Otflier eyewitness, co—defendant Paffen, gave Statementg placing‘the gun inp Tyler:g hang
when the victin was shot and killeq. According to the statements, the victinm tried to
Tun to hjig home aroungdg the'corner while pleading not to be shot . His wallet wag taken
after he wag killed. Tyler g co-defendants, all adults, already have been indicted by

The Courte also hasg Consideregq the serious~nature of the Crime, the circumstances

SCCA/4946 (3/93)
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‘ﬁsﬁrrbunding it, and the interests and protection of the community.
Tyler‘’s history, macurity and amenability to rehabilitation, the Court
féiled to cooperate in a2 number of particulars with the prior efforts of
of Juvenile Justice while on probation both here and in North Caroline

Having carefully weighed all relevant issues, the Court finds th
petition to transfer jurisdiction over the within defendant and charge
of General Sessions for the Ninth Judicial Circuit should be granted.

-‘ NOW THEREFORE based upon the foregoing,

With regard to
notes Tyler has
the Department
3 .

at the State’s
s to the Court

IT IS ORDERED that jurisdiction over the within defendant and charges is waived

by this Court and transferred to the Court of General Sessions for the
Circuit pursuant to §.C. Code Ann. §20- 7-760-7605(6) .
AND IT IS SO ORDERED. TN

GERALD
FAMILY

NN

Charlestoq, Sowth Carolina.

SMOAK, JFR.
URT JUDGE

Ninth Judicial

AT EST. A'TRUE COF’Y
JULIE J. ARMSTRONG (3gAl)

CLERK, FAMILY COUNT
SCCA/488b (9/93)

P S e

DESLTY CLERK
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ISSUES FRESENTED

Whether the Zudce erred in dismissinc Petitioner's Odom v.
Stete,522 S.E.2¢ 753 (1999Y;Austin v. Stete,40% S.E.2d 385
(1991} belated eppeel &s being successive pursuent to S.C.
Code &nn §17-27-907

Whether Fetitioner is entitled to & beleted appeel on his
duvenile waiver hearinc due to counsel's in family court
ineffectiveness in feilina to inform him he could have appezled

the weiver order &s a metter of stetutory lew?

Whether counsel in femily court rendered ineffective essistence
vhen ghe feiled to oblect to femily court dudce waiving
Petitioner up tc cenercl sessione court without first conducting

& full investicetion as & matter of statutory law?

Whether Petitiocner's cuilty plee counsel rendered ineffective

assistence when counsel &sllowed Fetitioner to ples to charoc

{12

in Generel sessions court that wes erroneously waived up by

family court,vhich teinted entire cuilty plee?




STATEMENT OF THE CASE

On Aucust 3,1998,the Cherleston County Grand Jury indicted Petitiower
Celvin Tyler for murder and armed robbery.App.201-204. On April 23,1995,
Petitioner appesred before The Honorable J. Derham Cole. D.Ashley Pennington
represented Petitioner and Matthew J. Modice represented the State. App.l.
The State alleced thst on the night of February 22,1998,Petitioner and‘a

codefendent robbed &t cunpoint & men welking down the street and then shot
and kilied him. App.71,line 19-App.73,line 3. During this period of hié
life,Petitioner was only fifteen and was driftinc beceuse his parents Jere
ebsent. App.138,line’ 16-App.143,1ine 21. Pursuant to & deel for negotiation
sentence,Petltioner pled guilty to voluntary manslauchter and strong armed
-robbery; App.52,1ine 4-App.53,1ine 5. The court accepted the plea and
sentenced Petitioner to thirty vears incarceratibn~for mans1aughtér and
ten yesrs consecutive suspended to five. years of probation for the robbery

cherce. App.167,lines 2-22.

On Mgrch 27,2000,Petitioner filed his first application for post-
conviction (PCR) claiming ineffective assistance of plea counse] .MikisiA
He attended an eviﬁehtiary hearing on September 26,2001,ahd'the FCR court
denied his claim oﬁiﬁoveﬁber 30,2001. Petitioner then filed a pro se motion
to récohsiéer and mptipn to relieve PCR cotinsel. The PCR‘cburt @enied both
‘motions on July 3;2@&3:*Cnfnéy"7;2002}Pétitigner"filed & second PCR’
epplication,which he:iéﬁéf7§éuqht to withdraw. The PCR‘Eoﬁft agreea'to dismiss
‘the application without preiudice. App.182-2pp.183.

On September 21,2010,Petitioner filed & successive PCR application.
2pp.172-App.180. The spplicetion steted, "My attorney failed to edvise me
of en appeal of my conviction.” App.173. it zlso stated thet his pfevicuS'
PCR counsel was ineffective. App.179.See Fnl Thé Stete filed & return ané
motion to dismiss on October 29,2013 askinc the PCR court to summery dismiss
the applicaetion becauseé no richt exists for ineffective assistance of ECR
counsel. App.lBl-App 188. On November 4,2011,the PCR court jssued &

oy

Ehl'nrafbuulycxurtvﬁimaihnzxmibrnaiEétnucner to General S




oriditional order of dismiséal instructing Petitioner to provide "speci
factual or lecsl,vhy the Appl:catlen should not be dismissed in

reagons,
2pp.188-App.195. On December 27,2013,Petitioner filed a

& entirety."

5

'5"150 spplicent would like to let the court know that Due Process of law

wes violated when Applicant not knowingly ené intellicently [sic] enter

to show the court how (P.C.R.) counsel ineffectiveness deprived him of

richt to & "full bite at the spple.".....App.197

his plea,makznc plea null end void.* It also stated,"epplicant just went

|fic

 fesponse to the conditionel order of dismissal.App.199. The response stated,

’

his

on Jenusry 6,2015,the PCR court issued & final order of dismissal,ﬁhich

stated,"This Court finds this spplicetion is successive and the Bpplicant's

response to the conditional order of dismissal does not raise any clain

vhich could hot have been raised in the Applicent' s first two epplicati

to the conditional order of dlcm
n that he did not raise the spe

zPetztaoner will po:nt out that

ég Petitioner's State created
to S.C.R.Civ.Proc Rule 71.
ir holdinc todey does not.
effective assistance of PC

S
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irrecularities).

3 However.as & metter
in "Belated Appe;fi‘




'Patton V. ng,86_7 F.

i ?"Ge end pattern of livina.




263 (D.SiC. 1994} quotinc Kent. Juvenile waiver hearings must messure U

scentiels of due process and fair trreetment. 2pplicetion of Geult,

to the &
287 U.s. 1,30,87 &.
order does not reved
The order here is tota!lv lecking
zllow tth court to- uncerteke & meeninoful review

ct 1428 (1967). Upon review of the trensfer order,the

1 thet the femily court cerefully considered the matter.
in eny decree of gpecificity which vould

zs. to whether Fetitioner

coulé@ of could not be rehabiliteteé. The record cr:ly Cemonstretes thet there

was no full investice cetion es recuirec by both S.C. Stetutory end fecers

l...l

conbtztutzonal law. Tbv,at 364 supplemental tppendix App.205, Therefore jcounsel
\

fziled to obfec

-

in femily court renderec ineffective ¢s ssisterce when it
to femily court judge wveivine hinm up to ceneral sessions without f*rrt

conductinc @ full investicetion.

Hajtﬂxez%sqﬁ]bgpkf‘ann&ﬂ<nyﬂ@1f§ﬂriﬁxtﬁ&zaﬁﬁs&xaewhaaainﬁﬂ
21lowed Fetitioner to plee cuilty to cherces in Cererel Sessiare couct thet wes
enxnauﬁ&yv&iwxiqpty:&mihrcixtﬁﬁddataﬁﬁeﬁenthxzqﬁlty;ﬂea

t

Petitioner esserts General sessions was without jurisdiction in ecceptinc

his cuilty ples on his arm robbery cherged beceause ceneral sessions does

not have “urlqe:ct:on over cherces which ere not wzthln the embit of

~statute provzoznc for waiver into adult system. Austin v. Stete<352 S.C.

473,575 S.E.20 54? (£.C. 2003).

— Petitioner was fifteen vears old vhen he committed the offense to wh
he plead cuilty. At the time §20-7-7605(6) provided: |

Within thirty deye after the £ilirc of e petition in the femily court ellecirg
the chila hasfcannitted the offerise of "[mluder or "[clrimire]l sexel cr!ibct;
/the person executing the petition mey recuest in writino thet the cese be

trensferred to the court of cenerel sessians with & view to preceeding eceirst

the child es & crimire] rether then es & child comire within the purview of this

erticle.

hrmed robbery is not specificelly enumercted in $20-7-7605(6). The onl

offenses specificelly erumersted in £20-7-7605(6) mey be weived up to t

T,

¢
-

ich

ke




court of ceneresl sessiong.Jobnscn V. Stzte,312 S.C. 556,437 S.E.2¢ 20

{The court of ceneral sessions does rot heve -“urisc¢icticn over cherces

ere not within the embit of the stetutory thet waived fuvenile). Beceuge

the offense of zrmed robbery may rot be weived up urder section 20-7-7605167,

.

the circuit court wes without Jurls diction over the cherce.Zustin v. Stete,

Supré.

Furthermore ,petiticner esserts beceuse this zrmed robbery plez wés
necotizted with the murder cherce,this teinted the erntire cuilty plee ¢
& metter of constitutional law. Therefore,plee counsel renderec ineffec

sesistance when he failed to inform petitioner thet family court could

‘weive his arm robbery cherce to cenerel sessions under secticn 20-7-7605

feiled to inform pet itioner thet the arm robberv cherce could nct have

1é
apert of the neeot1atec sentence with the murder cherce,and feiled to ¢

to cenerel sesszons sentencinces him on the arm robbery cherce vhere the

cherce wes not properly before the court.Stricklend v. Weshincton,466 U

AEE (1082Y.

terclusicn

it is respectfully askeé thet this court deny cournsel Johnson petit
and order counsel: to address these 3 s,both fectuel end lecel,end oy

orent petitioner's pro se brief for writ of certicrari..

-t ive
not

(6},
been
oh-ect

T <

ey )

jon

This I\ day of fﬁ,;uqust.ZOlS S / (@éh %/é
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